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the Constitutional and Administrative Context \\

Constitutional Foundation under PRc Sovere;

PRC Constitution and the Basic Law

gnty
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PRC sovereignty, the starting point is the PRC ) ..f judicialr ‘
PRC Constitution provides for the establishment Stntutiom Art:;:“%
regions: of SPeciy) adm}!
The State may establish special administratiye . %,
systems to be instituted in special administratjy
by law enacted by the National People’s (-

st flig
conditions.

€giong
¢ Tegiong
ONgress i,

This formally provides the legal and constitution
of the HKSAR. " The Basic Law was adopted by the
Congress (NPC) on 4 April 1990, taking effect on 1 Jyl lu‘ M
The Basic Law has two incarnations, the first of whichyis :;7
legislative act passed by the NPC. In this Incarnation, the Bat 9( Mg
modified or repealed by a legislative act of the NPC, Ho’wcvc W lag
the Basic Law is a constitutional act which is put 3t hesy

ion of law i R suively the moy,,
expression of law in the jurisdiction (other than the PRC Conggyg. |
Serves as a constitutional text by organising and del -

Ineating the iastine. "
state, and formally regulating the status of all oth "

. . nal er laws i thayu
Including legislation, common law and customary law. It also upho)ltjis t

of “one country, two systems” and provides for signifieafit autonom;

HKSAR from the rest of the PRC for a period of fifty-years from its -
. |

effective !

Th(’“gh the dual interpretations of the Basic Iaw as a con€litiol:
legxslative act are not mutually exclusive, they are clearly,in tensien. Ths.
PoInt to a fragility in the status of.¢He Basic Law whiéh.does not por:
most solid constitutional foundatign in which_to, ground judicil
Morefwer, whilst some provisions of the Basie.law" may appear 0
.COH.St,ltutional Support for judicial review, there is no explicit pron*
Judicial review in the Basic Law. Article 8 provides that:

The. laws Previously in force in Hong Kong, that is, the common la% ﬂf

:\:z, ce)rdinances, subordinate legislation and customary law shal bj:;

ment{) i f(.)r any that contravene this Law, and subject t.o " 07
¥ the legislatyre of the Hong Kong Special Administrati® Regt

tution, Art.
10 F ‘ Eﬁmﬁ BUX A

Lt

31. The Chinese text is as follows: “lil%ﬂ@gﬂ'n L

i ~ ad A ‘ X P r‘.-‘?: L

! I iion 1 e e AP Rir AR
IC W, Am .

of the Uniteq K;a?ld >- Similar guarantees appear in the Joint Declaral

People’ R"PUblicgfom Of Great Britain and Northern Ireland and the

of China on the Question of Hong Kong (19 December |

¢ L
)

ionof th
Go\oc[llﬂ
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This may be said to provide constitutional support for judicial review inas-
much as judicial review is an aspect of the common law. However, Article 8
does not specifically relate to judicial review, and if this provision is relied
upon as providing the constitutional foundation of judicial review, it is
liable to be undermined should Article 8 be amended or repealed. Similarly,

Article 35(2) of the Basic Law might also be said to provide constitutional
support for judicial review:

Hong Kong residents shall have the right to institute legal proceedings in the
courts, against the acts of the executive authorities and their personnel.

Though' this might include judicial review, its purview appears wider and
would presumablysinclude other proceedings against executive bodies includ-
ing those imcontract, tort, unjust enrichment and enforcement of property
rights. It/alse, does not address the possibility of judicial review against non-
executive bodies. It is of course more preferable than not for constitutional
protection for judicial review to be capable of being found in the Basic Law.
However, the reality is that an attempt to source the constitutional foundation
forjudicial review from the Basic Law is an oblique exercise and an attempt to

divine meaning from an ambiguous text.

Judicial Review and “One Country, Two Systems”

The principle of “one country, two systems” is attributed to Deng Xiaoping,
leader of the PRC from 1978 to 1989. It purports to describe the constitutional
relationship between the PRC and the Hong Kong SAR (and also between the
PRC and the Macau SAR), simultaneously providing for the unity and integ-
rity of the sovereign space (one country) and diversity in legal, political and
social systems (two systems). Though the term did not feature in the Sino-
British Joint Declaration, it appears in the preamble to the Basic Law. It was a
way of constitutionally integrating Hong Kong into the PRC without severely
disrupting, and by allowing for continuity in, the law, legal system, govern-
ance, institutions and way of life in Hong Kong,

In the context of judicial review (or any litigation), the principle means that
one cannot appeal beyond the Court of Final Appeal. However, as far as
interpretation of the Basic Law is concerned, the courts must seek an inter-
pretation of the relevant provisions from the NPCSC where the provisions
concern affairs which are the responsibility of the Central People’s Govern-
ment or which concern the relationship between the Central Authorities and
the SAR. There is no requirement to seek an interpretation from the NPCSC
where the provisions concern affairs which are within the limits of the
autonomy of the SAR.'* Interpretations can also be sought outside litigation,

'2 Basic Law, Art.158.
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and only one of the five interpretations iss“ed\ '
request of the Court of Final Appeal.? Thoug}, 0 date N 5
previously rendered shall not be affecteq” 14 : Is Proviges O, | 29 The Constitutional Foundation of judicial Review in Hong Kong
» 1 i E

rnment to request an interpretati POss; . e .
Gove nt {0 req rpretation, or the ble R Articles 8 or 35. This is not to suggest that textual protection for judicial

ation on its own initiative, when litigation js COntemp e review is worthless or of no practical significance; the contrary is true. It is to
which judgment has not yet been rendered !5 This Aed o In ":;l* recognise that a purely textual approach to the constitutional foundation of
taking controversy in November 2016 in relation tq gfcuned dupy judicial review is insufficient.

and Yau Wai Ching when the NPCSC Issued ap . Le“'lg (n: A more normatively compelling argument would recognise that th.ct.uaJ
104 of the Basic Law between the dat es of two lﬂterpretah R protection is valuable but that the common law and rule of law tradition

U are a significant (non-textual) part of the constitutional foundation for

: : i“dgmem
an interpretat i > I Jitip,, e T
possibility for rpretation to be issued when 'itigau‘on ) I"'Eat(,’ judicial review in Hong Kong. Ivor Jennings attributed to A.V. Dicey the
0

in motion represents a significant opportunity fo, Politicy) ey assumption that?)
4ly-m <

vention by the executive authorities which :
can fy &, - ) N S . o
course of the litigation. It is partiClIiar]y i "dflnlcnlan}. & Englsh law ... better protect.; .the individual beamse it does not give hm;
Government can request an interpretation eve CETUNg thyy RN RS BRAERINES WINCh o Dr. toxn up ke suy olher aap o
ki . . €ven when it js alreag, , paper, but provides him with substantive remedies enforced by the Courts.
, 4 party to pr ings to which the Interpretat L Moreover, these Courts are free, independent and unbiased."®
€. |

Ollyse,

If one substitutes “the common law” for “English law” in this excerpt and

adopts this as a recognition on the limits of textual guarantees, one begins to

@ rejéct thefragility and contingency of textualism, allowing one to draw instead

There are, in any event, risks associated wi L 4 ' ;m the ts;:)e(;xgthdof t:le .enduring normative values embedded in the common
ground judicial review exclusi ' . R I

dependent argument, without :;:ly l.n theeat;’“ of the Basic [4 \ ( %\, The common law is capable of functioning as a relatively independent

¢ Ie, 1S a weak argument: if j4 ~ - itutional foundation for judici ’ i | i
i i - judic) - , constitutional foundation for judicial review. The Basic Law is merely the tip
consti mised . i &
Lan atlintii’ana’uy pre . on such provisions as Articles 8 or 33 oﬂ\j - of the constitutional iceberg. It is itself subject to a common law approach
W, tis needed is an amendment by the NPC under.Article | % when interpreted by the courts, including the values and norms that such an

Common Law and the Rule of Law

h Seekjng to Consty

inttfq.)retati.on under Article 158 which effectively “explains awvay "o
Judicial review, and the argument is perhaps fatally wounded, The poss*

compounded by the fact there is no explicit refereneé to judicil r

3
95 (201‘:‘; tR‘P::l;C of the Congo v FG Hemisphere Assogiates LLC (No 1) ()45
the HKSARZ’; tion of Arts. 1‘3 and 19). Two ifiterpretations were ifsued 07 %; -
An.53(2)) d . ent (1999 mterprcta;ipn quS;ZZ and 24; and 2005 inte

» Nd two interpretations were made’by the NPCSC ofy itswlyn 1nitis:

Interpretation of Art7 of - &
!‘ < o Anna l and A | » pd c c .i:..‘.
Basic Law, Art.158(3), rt.3 offAnnex II; and 2016 interpre

}
N i :
Oaptlcxfcan?m:;um €an have retrospective effect; see P3'Jen Yap and knc (7
| lritcrvenuon in Hong Kong” (2017) 47°Hong Kong Law [
¢ 104 of the Basic Law of the Hong Kong Special 177
Republic of China by the Standing Commuttee of 1he
the Standing Committee of the Twelfth Natuonal Peops
{l on 7 November 2016). The interpretation was Tt f".i..
‘tenm injunction to restrain the President of the Leg™

5
I6

Cong'ess (adopted by
llclllon for

1(2016) HKEC 2315, judgment dated 18 0%
nan . : 2 .)U gﬂ‘len( alt‘( Lot B
HKSAR Pmid:'zpl}cam‘n secking declarations, certiorari and injunction i('.'.'l-,
17 f:‘."”mber 1), - 8elative Council (2016) HKEC 2487, judgment 4
S Provided by A o ¢
% basi: ::l:: ¢ 159(3) that No amendment to the Basic Law shall conf:g
this woy]g Prevent the?qof the PRC regarding Hong Kong, though it is 4“" .
PC from amending (or repealing) the Basic 1AW

approach entails.'” The courts are themselves part of the structural consti-
tution, and are the most authoritative interpreters of the law (including the
Basic Law).”® The authoritative meaning of legislation is determined not solely
by reference to the legislation, but by reference to the judicial interpretation of
the legislation. The same holds true of judicial interpretation of Basic Law
provisions, even when the courts are interpreting an NPCSC interpretation of
those provisions.”' This reveals courts to be generators, not only of legal
norms, but of constitutional norms. Courts are capable of providing a distinct
source of constitutional authority. That includes the capacity to provide a
distinct source of constitutional authority for judicial review. It allows judicial
review to be constitutionally grounded in the common law and the rule of law
tradition applied by the courts.

The predominance of the rule of law is evident in the day-to-day interpret-
ation and application of law by the courts. It is a central aspect of the common

' 'W. L Jennings, In Praise of Dicey (1885-1935)" (1935) 13 Pub. Admin. 123, p.132.

'? See, for example, Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4.

*® Subject, where appropriate, to interpretations of the NPCSC. See also Albert H. Y. Chen,
“A Tale of Two Islands: Comparative Reflections on Constitutionalism in Hong Kong and
Taiwan” (2007) 37 Hong Kong Law Journal 647, pp.670-671.

*! See Eric C. Ip, “Interpreting Interpretations: A Methodology for the Judicial Enforcement of
Legislative Interpretations of the Hong Kong Basic Law” [2017] Public Law 552.
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has been said to lie at the heart of the p.,.. ant
as
status™. The rule of law ‘reigns” in Ho < Law and han Th, '

0 Ohaye. N, 31
of law with an independent Judiciary js agnlsong,24 Liq s;:e %
our society which is immutable”.? [t s . e Will remg: iy,

“end in itself”.*” Sir Anthony Mason
foundation of judicial review.23

ssemb)e at .
‘d&% h“' at the lnnthu:jcaemonml OP’"‘”X of the Legal Year 2007 Mati>
: the im o:llmmfg of the Legal Year, this year and every ¢
‘lxgal ¢ . L P S
I, On‘q'hm. : Year 2015, O T~ Ch'fflumces Spccch at the Cere

OP‘-’"ing of the Legal Year 2005

ial Opening of the Legal Year 2015
FAR 280, para.77.

3 access to justice difficulties, making **
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versions of the rule of law, which would tend to emphasise fundamental and

inviolable rights, respect for human dignity, protection of minorities or the
vulnerable, fairness, transparency, due process, reasonableness and account-
ability. The content of more substantive versions of the rule of law will vary,
but a number of these values are discernible in the common law method and
tradition.”" Several are also discernible in the common law grounds of judicial
review, for examiple in procedural fairness, legitimate expectations and Wed-
nesbury unreasonableness. These are living examples of rule of law values
enforced.through judicial review, grounded in the common law method and
tradition.

Thecommon law tradition is a more entrenched constitutional foundation

forjudicial review in Hong Kong than a mere set of textual prescriptions; it is a
guardian of the rule of law, and medium through which it is enforced. This

‘does not belittle the Basic Law; it elevates its potential. As Wood | stated of the
Canadian, Charter of Rights and Freedom:s:

It isuthe rule of law which distinguishes civilized society from anarchy.

o Everything which we have today, and which we cherish in this free and

wdemocratic state, we have because of the rule of law . . . Without the rule of

law the Canadian Charter of Rights and Freedoms . . . would be nothing but

another piece of parchment adrift in the timeless evolution of man’s
history.*

The strength of judicial review derives not only and not principally from
the Basic Law but more profoundly from the common law tradition and the

rule of law ideal it promotes. Not only is that a more normatively compel-
ling constitutional foundation in which to anchor judicial review, it is one

which both stands up to logical scrutiny and which rejects the fragility
and circumstance of textualism. One can annul a text at the stroke of a pen,

but the common law and rule of law tradition, as a way of thinking

about law, legality and justice - a way of living the law - cannot be so
summarily erased.

Legislative Supremacy

There is no question of legislative supremacy in Hong Kong in the post-
Handover period.”® This is a significant constitutional difference from the

*! Ma CJ stated that “Hong Kong’s legal system is based on the common law and on that
system's characteristics of fairness, transparency and access to justice”™ ~ Chief Justice’s Speech at
the Ceremonial Opening of the Legal Year 2016.

*2 R v Bridges (No 2) (1989) 48 CCC (3d) 545 (Supreme Court of British Columbia), pp. 547-548,
per Wood J; endorsed in Secretary for Justice v Cheng Kam Mun (2017) HKEC 671, para.43,

Chan J.

5 lS:’::t;jet:t tolthe reach of the NPC (and its Standing Committee) over Hong Kong; being a

legislative body.
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costs and the giving of security as it thinks f 7 Leavc\ B
proceedings to which the application relates if the “an asg 39 The Leave Stage: Principles and Procedure

. act
: R : : reli 2y,
of certiorari or prohibition, or interim relief cap b ef soygp, . %,

e e e

: h h liof ; € granteq San,, However, if leave is refused by the Court of First Instance in a rolled-up hearing,
proceedings where any other relief is sought.® After leay dny t""'l:f’ an appeal to the Court of Appeal remains an appeal against the refusal to grant
the application for judicial review must be made by o; * hfls beep W{' leave — the Court of Appeal is not obliged to hear full arguments on the merits in
Form No. 86A to a judge in open court or, if ¢ e jud 8lNating Sy, :.: the appeal. It has been added, however, that if full arguments have been deployed
so ordered, to a judge sitting in chambers.® The originaui SFanting gy, | in the Court of First Instance in a rolled-up hearing;
issued within fourteen days of leave being granted, !0 Summonsmw-_, other things being equal, as a matter of case management in light of the
Though leave is a statutory requirement, the court has wigde 4 underlying objectives in Order 14, it is usually appropriate for [the Court of
whether to grant or refuse leave. There is a statutory basisv; ¢ discry;, Appeal] to allow parties to canvass full arguments on the merits in the appeal.'”
on the basis of delay, though this remains subj > mf“““s b |

€Cl o Sipnificae: . This nevertheless does not enable the Court of Appeal to grant substantive
discretion.' There is also a statutory requirement fo Bnifican "y | ' PP &

. _ : r the coury 0 ref reliefvin,«;sych. an appeal if it agrees with the appellant on the substantive
where it considers that the applicant does not have a sufficieny j ek merits.'"® Due to procedural complexities that may arise, caution has been
matter to which the application relates, but the content :;('l"::‘rmm w nrged of judges in the Court of First Instance when deciding whether to deal
S ﬁiCl t . R . . o : ' c&nug. ' s R . . e . E A .19
icn et s aain subec o udical disreion. Whi g - . A e e o AP
heth ga.r WAy and anfficlent Interest in g substantﬁe hearing, there is also precedent for a rolled-up hearing comprisin
whether to grant leave, there is no fixed list of criteria which the oy ) A & ¢ A

take into account. It is provided, however, that the court il ik it . age.appgcation to set aside leave and the substantive application for judicial
for a person to file evidence or make representations at th }gm ] ' it S s - e
the application for judicial review unless it appears i chamd N ) (™ dt s worth considering whether the leave stage should be retained in its
applicant is a proper person to be h q PP O the court thit =, “ocurrent form, even if the principles it seeks to uphold, and the rationale of
In addition to dela P - ?ar filtering out inappropriate cases at an early stage, are thought commendable.
T, FRTGIng G There are several challenges to the suitability of the leave stage as it currently
tave where the case has an insufficient p stands.

matt.er of the. dispute is non-justiciable or non-reviewable, ‘or whet First, the leave stage is envisaged to be a relatively brief, preliminary aspect
application does not disclose an arguable case. \ of judicial review procedure. It is not concerned so much with the merits of the

The court may direct there to

B be a rolled-up hearing. Tl}is.involvesa“&M~I ot application as with its amenability to review. Questions of substance are for
being g the two stages to be heard on the same.daté with/the leave applﬁ

at the hearing of the applicio
rest, courts are more likely tos: ¢ -
ublic (law) element, where {hegt-* &

the substantive hearing. As Lord Diplock explained:
eard ; : . w4
nvolve - and lmnledl.ately before the substantive, application o It dw ’ The discretion that the court is exercising at this stage is not the same as that
there is ng di::rm?m Ay circumventing the statutory requir ementbflﬁ which it is called upon to exercise when all the evidence is in and the matter
with 2 “t €tion to dispense with thesrequirément for Jeave, or mdm_\ has been fully argued at the hearing of the application.*!
3 d“dinzr:ossltlihﬁ’ s those found in Order"1A of the.Rules of the High
z ecﬁven . T . N . and Fﬁ\;‘.
economy, s, expeditiousness, reasonable proportion

l’ 4 . . »
- Hung Shui Fung v Director of Food and Environmental Hygiene, CACV 219/2004 and CACV
m . . . - ) ) d‘\' ' g g
d the fair distribution of court~resources - ar¢ pro™ 220/2014 (CA) (6 June 2016), para.6(f) and (g).

'* Id., para.7. It was added (paras.14-17) that, in order to secure that as far as possible all matters
in dispute between the parties are completely and finally determined and multiplicity of
0’530 '.3(9) 5

; proceedings is avoided (see High Court Ordinance (cap.4), 5.16(2)), and with regard to the
H Coun Ording ld, r.3(10). 2 Id, r.5(1). 'O 1d., r.5(5). ” objectives and duty of active case management in O.1A, the Court of Appeal could - provided
Precedeny may t:? (cap.4), 8.21K(6); 0.53, r4. It was suggested that the bindl"S" \' only that all relevant issues could be determined in the appeal - remif the matter to the Coun of
2y CROr Of Typpeio . @ strong in relation to leave as in other areas of law - Ho M First Instance and direct that judgment be entered in accordance with the Court of Appeal’s
= High Coyry &ration (1994 § HKLR 21 p.27, per Litton JA judgment on all the substantive issues.
"y 34 LB, It i g1gq : o(v?dxz). s21K(3); .53, r 3'(’7) | |8 > Hung Shui Fung v Director of Food and Environmental Hygiene, CACV 219/2004 and CACV
¥ Diregy - that 44 ' dy - W5 220/2014 (CA) (6 June 2016), para.l17.
! O.14, Rm::;[ u"':”'.'g"dtion [2016;“; ‘;‘;&;ﬁgh“ﬁo" must be made Pr:)sm;:; ) W *0 AA v Securities and Futures Commission [2016] HKEC 1718.
z HKEC 279 (¢ A) legh Court (cap4 A). 1 5,20 (CA), para.135. Sing Aum«"’”; 21 R v Inland Revenue Commissioners, ex parte National Federation of Self Employed and Small
of the .a o Cxample, o roucd.;, nhLo S.m Ty, Jong S Ho"nswncc due Businesses Ltd [1982] AC 617, p.644.
Faised by e P hearing was adopted at first )
application,
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pua i S
a v Brown-Antoine . . 7 t\
0
be CONsige,
"y

Council said 10 S~ 88
hlghh’ excepﬁonal remedy

RV ¥ Director of Immigration was not eXpresg|
Court Of Appeal Stated in a Closely fo“()\viny r eferl'
care cases” and “only where the evidence -

Though
judgment the
he in sextremely

censible middle ground between immunising such discretiop :::: 0 beg
Judig

review and jeopardising the principle of prosecutorial independen udicy
been suggested that the common law rules on review of prosecum,i;]Q di::

tion might also apply to decisions of a similar nature takep by regul N\
bodies such as the Securities and Futures Commission.”® y w
[ N
s RV.v Wof Immugration [2008] 4 HKLRD 529, paras.69-76. The application for indes N\ X
review failed on the merits of the challenge. See also Ng Chi Keung v Secretary for J; L"“«‘c‘i!f | ~n

. 2 HKLRD 1330, paras.104-110; and Re Lau Hei Wing [2016] 3 HKLRD 652, paraf13%; ¢

- Ma Pus .Tung v Department of Justice [2008] HKEC 1590 (CA), para 10. per Ragerdy 7
Shek Lai San v Securities and Futures Commission [2010] 4 HKC 168, para 79 For mibre generd
concerns about permitting judicial review in relation to crimunal proscgu;zdhg;"'ff’%’:ba:r; Farm
Co L:d v Director of Food and Environmental Hygiene [2005] H !\l-(,754pmra\2\ and 324
Yuk Pnfgv Secretary for Justice [2005] HKEC 1363, paras.51-52; Yeung Cliun Porgs \uﬂ.q
for Justice (No 4) [2008] 2 HKC 46, pp.74-77; and Gammion Coffstruction Lid v KK SRR
w"ffnc tblcm ﬁ:mme-One of the concerns is whether judkialrcvlus should bgemkd
Tl o pplicant could instead appeal the case througlethe Buminal courts{V i ines
HKEC 882 o] i [_2002] 3 HKLRD 571, paras48<19;/Chow Shun Chiu v"H&:ﬁ"R 2001
e ' Plﬂ-34 This is f“_’t to say, as dlediscﬁSsi'on in these ca;es‘:@cgans‘lm& that the *
b ¢ categorically unwilling to allow judicialreview in the confextief a crimind

’
‘0

*

9
Arquability and Qualitative Filtering

The couft wﬂl make a qualitative assessment of the applicant’s case in deciding
whc_&l.,ef.lfo"’*"m)t to grant leave. This is more controversial than may at first
appear, as the leave stage is in principle not suited to a consideration of
i“s‘;g',jB"stantive issues. An assessment of the quality of the application for leave
will, howeyer, be difficult to conduct without at least partly examining the
substafice, of the application and the merits of the grounds advanced therein.
In&:’aad'fftion, the courts have moved to a more rigorous examination of the
qu%lity of the application at the leave stage, which can have a tendency to
ercourage more detailed papers to be lodged, and arguments made, at the
) Jeave stage than was previously the case. This qualitative filter is increasingly in
tension with the concept of the leave stage as a brief, procedural sift.

There are essentially two types of application that this test aims to target.
One is the application that is non-serious, vexatious or for some other reason
inappropriate, such as where the arguments are political rather than legal, or
where the application is merely calculated to cause annoyance or inconveni-
ence. Such applications can with relatively little controversy be dispensed with
at the leave stage on the basis that they do not meet the necessary qualitative
requirements. Less straightforward is the second kind of application, which is
a bona fide application which seeks to argue a genuine point but is for some
reason misconceived or deemed hopeless. Perhaps the arguments are poorly or
irrelevantly framed, or the argument advanced has already failed in a previous
case, or the complaint is hypothetical or speculative, or the court simply does
not think that the application has a realistic chance of success. This can be a
more delicate assessment for the court to make, as it is already judgmg the
merits of the application but without the benefit of the full argumentation and

! Litton JA described the intention behind the qualitative filter as “that public authc.mucs. amtii .
the like should not be vexed with hopeless applications™ = Ho Ming Sai v Director o
[1994] 1 HKLR 21, p.27. Where the potential impact on third parties that the reli fsfuui P
have would be such as to conclude that there is no realistic e gm Lai San v

the substantive hearing, the case could be held not to be reasonably arguable -

Securities and Futures Commission [2010] 4 HKC 163,
(para.44) that the reasonably arguable case related not only to
also to the relief sought.
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- evidence of the lower threshold was seen in later cases. Hartmann I

W ;
vidence which would be led a.t th? substa?tlvem {1 Ful’ﬁtlhe  the “standard test for leave is whether the material ;
' such as sufficient interest. ity stated that : . . , nal ... discloses
aises other issues; . cE . sy which, on further consideration, might disclose an arguabl |
- arien ever, the idea of a quahtatlve filter IS a fai | mattefs 4 B . guable case. It 1s
In Pnnaplc, how g T g - 1SaRairone, 4,4 th , ¢ 2 high test. It is intended only to eliminate vexatious or hopeless cases” '°
certainly argum - ﬁvo@nf c:’pnel‘;ell:elmsl :naPPllcatmns of thi naturerea’t | nohoiﬂg Litton JA's expression from a decade earlier.'"' Hartmann | wént
proceeding tZ;JLbsfzguv: th?f:ﬂngt.ime anfi resos::eﬂc]:tf ol body rcs:,r:r . Z‘; to say that there l\;vas: in the instant case a “prima facie arguable case .
;n;;(:::t:;:n and cy;urt precs i1 the sub.sta'_’tlve hearmagssicl::li::'sh s not4 hO?e Gasisint T Bagey SRS Sk RSt Direossr of Db
and resources are also conserved if such applications are not allowed ¢, TS tims tion that:
i terms of the substantive hearing and associated procedure, sy}, - inPfocttql 5 [n my view, the application for leave to bring judicial review proceedings
to discovery, interrogatories, cross-examination and so on.* There afdauon : should be a short procedure. As the cases indicate it should not involve
implications for the smooth conduct of public administration, ¢ pub]jcre ak° lengthy applications. Indeed, the more the details of the case are considered,
and third parties affected by their decisions may face uncertainty ¢ ?odb | at the appuamon stage, the more undesirable the lengthening of the proceed-
legality of decisions impugned by essentially unarguable claims,® 0 the | ings becomtes. The merits of the application should be considered at the
hearing for judicial review, if leave be granted. It is indeed, undesirable that
o dered in depth until the case is fully prepared since even

. fthe.merits are consi
“the expression, of preliminary views can have undesirable effects. It is for this

ih my view the application stage should be more of a weeding out

Threshold
The courts now adopt an “arguability” threshold to test the . ' ../ reason thtt in m
quality of the [\ A S . v o 13
application at the leave stage. This represents a shift from the Zr:v;ot:: | pro.g;gsg_'.:s‘ﬁoppmg those applications doomed to failure.
@&old of “po:ential arguability”, though there was also authority for ; @ "\l In another case, it was said that the applicant was not a “meddlesome
higher threshold.” Kempster JA, sitting in the Court of Appeal in Ho Ming busybody”,m which is again not to set the bar particularly high.lS On an
D O <1 otential arguability test, it was “sufficient for [the appli-

.' 5ppiication of the p
"\, “cant] merely to satis
% hearing an arguable

fy the court that on further consideration at a subsequent

Sai v Director of Immigration, expressly rejected as too high the test tha
case might be demonstrated”."®

j'it was arguable that grounds for judicial review existed”.” Litton JA explained
in the same case why it was inappropriate to erect too high a threshold for the
applicant, pointing out that the applicant may have little material in hand@t
$; lfave stage anc.i may have a complaint that the public body had “dealt With
s l:ﬁ Zt: c:gpmswel'y secretive manner”.® As more information may come'to
oy scovery, interrogatories, cross-examination and so.ei, to/set the
00 high at the leave stage may mean that “many legitimate grievances -
could be screened out”° N\ f

), . 'O Mo Yuk Ping v Secretary for Justice [2005] HKEC 1363, para.47.
| ' Ho Ming Sai v Director of Immigration [1994]) 1 HKLR 21, p.27

'2 Mo Yuk Ping v Secretary for Justice [2005] HKEC 1363, para.47.

'3 Yu Pik Ying v Director of Immigration [2002] 1 HKC 18 (CA), p-29. Lord Diplock described the
the time of the court being wasted by

qualitative aspect of the leave stage as to “prevent
N busybodies with misguided or trivial complaints of administrative error” - R v Inland Revenue
y % Commissioners, ex parte National Federation of Self Employed and Small Businesses Ltd [1982]
B AC 617 (HL), pp.642-643.
] 3 HKLRD I1, para.9, per Rogers V-P;

" Consider Ng Wing b N
& Fiung v Hong Kong Examinations and Assessrient Authority [2010] HKEC 'Y Chu Woan Chyi v Director of Immigration 2004 R
drawing on Lord Diplock’s use of the term “busybody” in R v Inland Revenue Commissioners,
all Businesses Ltd [1982] AC 617 (HL).

. |47l. pa.ra_] 3
8&, for example
1 pic, Clm Woa . " : V@ 3 »
:‘egmhng a-ommmm: (s:hecﬁr;z Director of Immigration [2004] 3 HKERB\11, para> 81 ;2’ pik ex parte National Federation of Self Employed and Sm .
in HKLR 287, PP-302 and 343’.344 ¢ Queen v Director of Immigration, ex parte Do Grau | : This raises issues of sufficient interest in addition to those of arguability. .
) Ro Fun Chan v Winpje Cheung (260 g '* It has been said, however, that the fact the applicant is not a busybody or troublemaker maI
ln;;l‘;gd Aid Board, ex parte Hughe 2 10 HKCFAR 676, para.l4, per Li CJ. : l(fd; ‘. well not be sufficient to ﬁp the scales in her favour” and persmde the court to gran( leave - She
? Ho :{ Rﬂm‘ ue [1991) 2 HKC 25] ’ 2?32) 24 HLR 698; and see Lee Sap Pat v Commist ' { S e e AT AHRE 68 AT, N
the la‘:fusf :,,D'n,",“‘“ of lmmigm}gn (1 . ointof 'S Po Fun Chan v Winnie Cheung (2007) 10 HKCFAR 676, para.12, per L CJ. Emphasis in the
Employeq ;d Ry Inland Reyepy,e @”4] LBKLR 21, 033, This case sppier on;Sdf 5 original. Lord Diplock had stated that: “The whole purpose of requiring that leave should first
4 . - : of ¢/ & : - .
g C“""‘"S’z’;a ll’ l?;;;mm o isgz) :Cmg‘ 7‘0(” l:’l:s) :x Zal:t X g?tflo g a:viid;';l;::i:’; Boardh “‘%;" be obtained to make the application for judicial review would be dcfiahted if ‘hgjo(:: n\:e:n;oblg:
’ 823) 1 816. In the latter case by Lord Donalds® S5 o the matter in any depth at that stage. If, on a qUICK PEriaet - ble
y ;" M‘"x.&n‘ v Dirm:,o:f‘ ,a Prima facie case for the .g;‘:t:tri;r;cgf;;r::vr:ade 4 é’ the court thinks that it discloses what might on further consi.demuon .turlx: out':;i l:: xamjugdxu?cial
Dir cf:r“mﬂ JA. Uncma,-,:';n ;f: ation [1994] 1 HKLR 21, p.27. | il e in favour of granting to the applicant the relief claime.d. it ?UBh;; ‘:‘L;:::m i< exercising at
oS © the appropriate threshold was expressed in Yt pik Yi"§ ! discretion, to give him leave to apply for that r ellel: T Ghvt - hen all the evidence is 10
| this stage is not the same as that which it is called upon to exercise when d Revenue
f the applicntion" -~ R v Inlan

lmmigmn-on l
- .
( ). .2 290 ’." s
CA), pp.28- and the matter has been fully argued at the hearing ©




For some; the bar was not l?igh ‘fnough, Keith JA
Ho Ming Sai would be appropriate 'f the rationale for

0 ed out those cases which are obviously hopeless”, bu Ay
e ate “if it was intended that Amorg ;. Sy
would be appropriate : .Only those , go")lm(q
genuinely arguable should go to 2 @l hear.mg, N which Case N

would have to be considered in a megp; the g

e ~ the case in which t : ngtul Way" 17 ) 'h‘)
stating that this was not £ C43¢ T 10 establish whjg, Was m’%
test, he posited a flexible test in which a higher, arguability thre he O
apply in cases such as those of statutory construction, by, , o dsh%Jd
arguability threshold in cases Off for example, procedyra] fairn er
flexible approach was endorsed in a subsequent case, though 10, - ,
persuasive argument: “Il]eave sh.ould ordy be granted jf hi 7 |hcm0g _
arguable for it is very difficult, if not Impracticable, tq diics
distinction between an arguable point of law and 1 Potentially ,
of law”."” Hartmann ] stated that, though he had some symp
that the test of potential arguability was too weak and thus myy =
undermine the ends of justice as enhance them”, he was bound o, as' oﬁa
That test would merely screen out the “plainly hopeless cages” 2! “PPly it

In Po Fun Chan v Winnie Cheung, Li C] gave “authoritatiy
the applicable threshold in leave applications:??

Said the

¢ guidance” o

The purpose of the leave requirement would be better served by the adoptior
of the arguability test instead of the potential arguability test. The grantj

leave to apply for judicial review is a matter for the court’s discretio‘r:ﬁe\
exercised judicially. The test which should be applied is the arguabilly e
Under this test, arguability must mean reasonable arguability. W, Taim for
relief which is not reasonably arguable could not be regarded/as arguable
A reasonably arguable case is one which enjoys realistie prospects of sucgss (
Whilst the test adopted represents a higher threshold than the P"m'“.D

arguability test, claims which are reasonably argtiable would be @iyen leave

8

AC 617 L : 64 Federat on o d arn Businesses L 48] .

W dorE |

cﬂ'é.? \‘/";i“(;v Chief Executive [2003] 1 HKC 404 (CA), pp.413-414. In the sam];;‘:th "
“rr 9y . .

stated thay .mf erred to Atkin’s Court Forms (2nd edn) (Vol. 23(2), 1998 issuc) P ¥

» al .
Wong Chus :"’ ‘hf’“ld only be refused . . . if there is no prima facie arguable ¢ :
Shem Vin Foyy ;’)F’"ef Executive [2003] 1 HKC 404 (CA), p.414. -
involyed * rector of Legal Aid [2003] 1 HKC 404 (CA), p.574, per o}
10 od tute and does not involve any investigati .
Practica| differe 4dopt a more flexible approach”. Nevertheless, it mad

L
9

Chu J. The
f fact, [ther
e, in that @5 = |
bility of pole®

Arguability and Qualitative Filtering

thedeave.stage merely because of the unavailability of evidence and sufficiently

elaborated arguments that would and perhaps could only be presented at the
Substantive hearing. In any event, uncertainties dppear to persist under the
. arguability“threshold. The lack of certainty in what is required by the argu-

ability threshold is exacerbated by the following observations made in Re RS:

,[1]';_.13..necessary to point out that the mere fact that leave had previously been
\granted by another judge on a similar point does not necessarily mean that
leave should be granted in this case. First, there may be differences in the
factual matrix which call for different considerations. Second, the state of the
law may have been further clarified since the grant of leave in 2 previous case.
Third, there may be factors applicable in the instance case that are not
germane in the earlier case which affect the exercise of discretionary consider-
ations in terms of grant or refusal of leave. Fourth, the issues raised in the
Forms 86 in the two cases may be different. As observed during the course of
the appeal, this court must assess whether the grounds raised by the Applicant
are reasonably arguable by reference to the materials placed before us and it
would not be right to second-guess why leave was granted in another case.”’

2 1d, para.15. The court followed in this regard R v Legal Aid Board, ex parte Hughes (1992)
24 HLR 698. See also Ng Yat Chi v Max Share Ltd (2005) 8 HKCFAR 1, para.l.’f. and at para:ZO
where Li CJ described the purpose of the leave stage in judicial review pr.oceedmgs as enablmg
“unarguable claims to be filtered out” and a “mechanism . . . for preventing abuse of process”;
and Sharma v Brown-Antoine [2007) 1 WLR 780 (PC) (Trinidad and Tobago), ijZ 'I]l;om
arguability threshold set out in Po Fun Chan was described in the Court of ?‘ES: :; 31 S
realistic filter” - Yeung Chun Pong v Secretary for Justice [2008] HKEC 40 (CA), p ;

Stock JA., threshold
* There was an indication twelve months earlier in the Court of Appeal .ma;l;enf[‘;;:”] HKEC
might be reconsidered; See Smart Gain Investment Ltd v Town Planning
2063, para.3, per Ma CJHC. h.
Nevertheless, reasonableness tests are arguably part of the comm

" and emblematic of its pragmatic approach. 12
Po Fun Chan v Winnie Cheung (2007) 10 HKCFAR 670, para.

“’ Re RS [2013] HKEC 1309 (CA), para.21, per Lam JA.

25
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Overview of the Grounds

of Judicial Review

—

| c!s of judicial review are the bases on which an annlicar:

. icial review can !)e made. They comprise categories of aPPlfcauon for

\flolated, may result in a successful application for review T :Ctnﬁw that, if

list ounds, but there are three main sources for the ému::;i fﬂo ﬁxed
review:

(i ic Law; (ii) statute; and (iii) the common law. If a relevant provisi
: sion

O Q, Basnc. Law is Tnolated, this can form a legitimate ground for judi
O 0 ew. It will essentially comprise “constitutional review”, as th )}x e
v formally has the status of a constitutional document. St M
. : 2y . Statutes have created

many and varied grounds of judicial review. The courts have created and

developed grounds of review over centuries of jurisprudence in ijgl:;ld
;:: 0?;1:: gu;( g:nnﬁar, and these have largely be?n incorporated into the
. g. The common law grounds are neither fixed nor static, and

they continue to be developed by the courts. Just as judges could change the
rules on standing to meet the need to preserve the integrity of the rule of law,
so could they change the substantive principles of judicial review.' Some
grounds - for example aspects of procedural impropriety - are of longstanding
pedigree, whilst others, such as breach of legitimate expectations (especially
substantive expectations) are more recent innovations. The common law
grounds of review are the focus of this part of the book, as they are available
across the whole range of reviewable decisions, whereas statutory grounds in
particular take different, discrete forms which are specific to individual statu-
tory contexts. The Basic Law is of course an important source of rights and of
potential grounds of judicial review, but is rather for analysis in a text on

constitutional law.

more procedural or substantive form
nge is made, the appli-
by which a decision 1S

of challenge. Where a more proc
de, the applicant

cant will usually be seeking judici .
made. Where a more substantive form of challenge 15 M4
bstantive act Of d

will usually be seeking review of a su e
discrete categories of review, and issues of procedure and >

al review of a process

ecision. These are not
ance are often

' R (on the application of Cart) v Upper Tribunal
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overview of the Grounds of Judicial Review

rhe Grounds of udicial ReVieY
e .
qined-z Nevertheless, some il:m:s- of revle.w are more Yhicy of the instant case th: three already well-established heads that I have

interth e ure (SUCh as proc ur lmProPrletY), whi'Sl othe )‘L't.{'tq' mentioned will suffice.

1o attac tised O Jttack substance. A number of groy, ds IS e, d Diplock intended thi

pically VBT edure or substance, such as breach of e, Whether or not Lord Diplock intenced this to be or become a definitive

useful 10 8““‘;;200 making process is found to be Unlawfmegltlmate (.:_:5 statement of the grounds of review, it has become much-recycled in the case

3 2 s tNie vote TN . " - ’

ations. .lf ath legality of the decision resulting from tha prothls Wl W’ Jaw and literature. LOl"d Sc.am}an descnb.ed Lord Diplock’s statement as a

" Cess «yaluable, and already ‘classical’, but certainly not exhaustive analysis” of the

: e
also vitiat list of common law grounds of rey;
. re g " s . . -
fixed View. unds of judicial review.® It is indeed not exhaustive, not only because other

There s NO 3 vafiat'

-~ ogy will be found among different cases and texts. S g gro . o : 5 .
termin0IOgY 4s of review which may elsewhere be conc. Wil 1, grounds of review may 1n re develop, or because existing grounds might
distinct two ngUf; o Vicee" lversa S S tcxt"Slder(‘d lo ““*kb; change so as to insufficiently fit within this framework. It is also unclear where

. )
’ S are mop, some grounds of-review, such as breach of legitimate expectations or fettering

as a single groun

than others 10 recognise breach of legitimate expectations s , i i

g0
of review. Some cefer to (Wednesbury) unreasonableness rale, tha by

. ' '."
lity, or vice Versa. Whereas one text may specify procedurg] IMpropp, t
, 1 ‘ M
ground of review, another may label it breach of procedural far, 4

CSS, or Ny “
justice. The comm

of discretion,. :)uld fit under this categorisation. Furthermore, the terms used
are pmblgmiggjﬁis is principally seen in the term “illegality”, which is over-
broad and chronically unspecific - violation of any of the grounds of review
gpu]_drib‘éfjéscribed as “illegal”. Lord Diplock described illegality as meaning
thaﬁthe “decision-maker must understand correctly the law that regulates his
de@nsnon-makmggower and must give effect to it”.” Instances of “irrationality”

on law grounds of review are neither discrete R
they are often interrelated, overlapping, complementary, lml_"

exdllSive: iy

. tordependent. However, some stru L . ./ - s 20y :
and conceptually ;3:?1' pe s Ctu.rc Must be broyg, \or “proceddral impropriety could easily enough be accommodated within this
bear on the groun ,fczzzefnum ey;ase - an)c'l l::er:tmmcally The categrg #\" descriptionsRather than being an elastic category, this borders on the mean-
tions and typologies fo ure are attempts io /L.’ ingless as.far as categorisation is concerned. Furthermore, the term “irration-

sense of, and give structure to, an array of different bases on which fedoq aﬂty"ls" potentially problematic.8 It is doubtful how useful is this tripartite

: . to bring order to a wide ra \_J . .
S can e fought“i ndis engsabl sitcalin Ak seal:lee) (;f angl§ Of, @ categorisation, and questionable whether it ought to be used as a taxonomy of
Categorisation 15 an P or rationalty a S ¢ the grounds of review. It is neither particularly accurate nor elucidatory, and
does not form the basis on which the grounds of review are organised in this

coherence in law”."
book. As Lord Hoffmann explained:

One of the classic statements on the grounds of review was given by

Diplock in Council of Civil Service Unions v Minister for the Civil Senit
The principles of judicial review, the ceaseless struggle to delimit the bound-

aries which the law has set to the power of the State, cannot be captured even
by Lord Diplock in three or four bullet points with single word headings
elucidated by a single sentence of explanation. It is a far more subtle and
complex subject. Judges tend to support their decisions in a particular case by
appropriate rhetoric. In a case in which the court has decided that judicial
intervention is inappropriate, there is a temptation to emphasize in the most
general terms the reluctance of the courts to intervene. And there is always a
tendency to reductionism, to trying to squeeze the diversity of life into single
formula which can be made to yield an answer in every case.”

Judicial review has I think developed to a stage today whenyithoutss:
ating any analysis of the steps by which the development hds dome i
one can conveniently classify under three heads the ggqugd'; upen wh
administrative action is subject to control by judi“’c"ia"l‘ Teview [
ground I would call “illegality”, the second “irrationality” andqlh i

“procedural impropriety”. That is not tasay that further developt” 2

a case by case basis may not in course of timg add furtheggrounds:

. s \ 4 -~ ) S Y I '|f

mind particularly the possible adoption in the futurg-efthe pr-mu;.'i

proportionality” which is recognised in the administrative law ol

our fello , o byt to di
w members of the European Economic Community:

i’:.}k; 2

* Council of Civil Service Unions v Minister for the Civil Service [1985) AC 374, p.410, per
Lord Diplock.
R v Secretary of State for the Environment, ex parte Nottinghar

' nshire County Council [1986]

‘It has beep said th : alidily wis & AC
, at the distinction b ‘ d procedural mvaies - g 240, p.249, per Lord Scarman.
d . n between substantive and pro __ copli® 7 , ; o .
ifficult or impossible to draw and that the grey area between them may cover ¢ ocd g?:lncrli of Civil Service Unions v Minister for the Civil Service [1985] AC 374, p-410, per Lord

lerrain -
o . Boddington v British Transport Police [1999] 2 AC 143 (HL), ?.I?O. I:'n s
¥ stated that the taking into account of extraneous consideratio™ "

reated as substangiy
4 ¢ o
’d., per Lord St r Pfocedura.l - ‘d.

8

9 See Chapter 18, and pp.242-245 in particular.
Lord Hoffmann, “A Sense of Proportion” in Mads Ande
European Community Law in the English Courts (Claren

nas and Francis Jacobs (eds),
don Press, Oxford, 1988), p.153.
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and 1t

: to begin by assuming that the legislature meant to

 a corpora tion with a capacity resembling that of a natural person,
:_.-<_~{3 asﬁ -Whet.h the language of the statute cuts down that
g2 gowers need not always be expliatly conferred: as noted

“‘ sectnon. bodies can often exercise ancillary and implied

r, t ,u'e of course limits to those powers, and every body's power
=~ ‘_ ;{_ -.; | e is, in particular, no such thing as unfettered discretion.

w or subjective language in statute, such as the conferral on a
to,beexemsed “as it thinks fit", does not confer unlimited

.).
, ‘o(‘. L%
.g..
(2%

an
4

)‘_Mac:ordcdaonisonethasbouldptopedyhavebecndoncor
her b “‘ thuotherbody\nllnotordlmrdybeboundbvthcu!tmnmactor

5\

R
»

. 1§ Housing Authority (2005) 8 HKCFAR 363, para.32, applying Bonanza
| ~" lﬁvnemg[ms] 1 AC 566 (PC) (Canada), pp.577-578. In
‘ the court’s task is to ascertain and give effect to legislative

;;f: ofhasbemsudtoaordcfeam

thdhpmdmakgﬁmmnmmmdedtobem
xcessary to remedy the relevant mischief or defect. General terms must be
1 hhme&cmetolegnhuwmmonbmnmgobqondu - Ho Chos
1:?” using Authority (2005) 8 HKCFAR 628, para.109. Note, however, section
at *’ma'w(gp,l),whxhsumﬂWan “Ordinance

" _'i::-?"’-\-u Jial and shall receive such fair, large and liberal construction and

. .J.Q

mmummtoﬂbcobmoﬂhtmdnmmrdmgmm
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e bod)’-3 Statutory discretion myg( for ¢,
| - . Xamyl.. .
st also exercised so as L0 promote the Me 1 N\

Oliy |
S though there may be more than one Way in wp. o
¢ As Lord Nicholls of Birkenheag

r is of unlimited scope. The discreyq), e
absolute Or unfettered. Powers are confeypeg by Py
and they may be lawfully exercised only j, . ) T
PuTPO::’ The purpose for which a power is conferyeg = 1,
r';\:r;’):e s;a;ted expressly in the statute. Or it may be i)y, :h‘lln-..
has to be inferred from the. language gscd. read m s 4
having regard to any aid to lnterpretaF101\ which asasts 4, by
In either event, whether the puspose is sla\.lcd expressly o |
se is one of statutory interpretation

n P,

|
"'l‘. T

A
the exerci

This principle cannot be used to C:calc ambigunity i ),
provisions that are being construe,(‘l, nor can an appliang
(hrough “the back door of Pddﬁ(.’ld lh.at \'\.'l‘:uh he could LU (TR
“the front door of statutory interpretation . Furthermore (. -
powers (0 bodies which they do not already cojoy and oy |
cannot extend the scope of statutory powers bc)nnd that Providid 1 »
statute (or, where relevant, the Basic Law). There must be Jeeal s "
every act performed, thing done or decision made.

Second, there is the issue of agency. A person acting on behali o) $ 4
public law context will represent that body and be capablefy P8
public law. For example, the failure of an officialym @hcypls - ..
Department to provide reasons for a decision, wheke the B dia
to be required, will in law comprise a failure on the Parto! the Inand i
Department to provide reasons. A represeniatio) made by 3 I\, -
official will, subject to the relevant legaligeglisements bertiy )
capable of generating a legitimate expe¢fation on the parlol i Iar
Department. This is essentially vicarious-Hability in publi I

However, it is an important"“-;i;m‘itati'bn that gmsorm of dgliet
law remains subject to the restrictions on legdhauthorty 1 et
doctrine, legal validity cannot be given tayanything the public b

lll\'

 Jy . "
This applies “no matter how widely expressed” the statutory discretion

) :o;:r):; of Immigration (2013) 16 HKCFAR 280, para 72

i v Hopwood [1925] AC 578 (HL). o

° Ch v Minister of Agriculture, Fisheries and Food |1968] Af '3

"R i Hm"gv'a"’f Executive in Council [2007) HKEC 885
A of State for the Environment, Transport and the Regron

, 12001) 2 AC 349, 397,

Li part 1 ‘
| 14 Kee v Chinese niversity of Hong Kong [2009] HKFC 1811

’d" llz' Cllﬂlng ' NI CEALL L
W . . ’ ' T L ‘ (.,"“
HKEC 1159 (CA), J; affirmed in Li Yiu Kee v Chines

-‘. ..

excess of Power, the Limits of Discretionary Power and Non-Compliance with Statut
. —_— ute

——

its officials says or does which would have the effect of unlawful] -

their powers or taking them beyond their jurisdiction, Ap ey e"lpandmg
representative of a public body cannot bind that body in ubl'mr ST
to do so would take the body beyond its legal powers, s

Were it otherwise, o
: rwise,
the employee or representative - or the courts in litig either

. . ation - would b
of effectively extending the legal powers of public bodies. This \i:::ll?bl:

particularly objectionable where it involved the extension of statutory pow

It is also not within the discretion of a public body to relax o:y :::0 erts.

compliance with the law. bate
This can, of course, lead to some undesirable outcomes, If a Hon

permanegt‘*rgsident is told by an immigration official at Hong

nationahAigport that he will enjoy the right to land on an indefinite basis, and

the.resident relies on that statement - only for it to transpire that the Immi-

gration Department had no statutory power to make that assurance and that
the statement is of no legal effect - the resident may suffer material loss or

g Kong non-
Kong Inter-

~detriment-t his plans or intentions." That is in addition to the feelings of

disappdintment and unfair treatment that he will likely experience. If a person
whg'intends to establish a restaurant business is told by the Business Registra-
tion Office of the Inland Revenue Department that he meets the requirements
for‘a General Restaurant Licence, but his subsequent application for such a
licence to the Director of Food and Environmental Health is rejected, the

~ Business Registration Office is not capable of binding the Director of Food

and Environmental Health as to his licensing decisions and the licence appli-
cation may lawfully be rejected.!’ The applicant may likewise suffer material
loss or detriment to his plans or intentions, again in addition to the likely
feelings of disappointment and frustration. In each of these cases, however, it is
(in public law) simply too bad for the person affected: the necessary legal
authority is lacking in the relevant decision maker for public law liability to
result. It was recently stated obiter that “an officer of a government department
or a public body may bind the latter only if he acts on actual or ostensible
authority”.'* Whether an entity has actual or ostensible authority will be taken
from the evidence,'’ including of course the relevant statutory context.

In the context of legitimate expectations, a police informant who was
imprisoned was told by police that if he was accepted into the protected witness
unit scheme he would remain in it for the whole of his sentence, and he was
subsequently accepted into it but later removed and returned to the geno.:ral
prison population. It was held that the police had no actual or ostensn.ble
authority to treat the claimant as a protected witness, as decision-making

: | ings limitations
‘* This is subject to the law on breach of legitimate expectations, but that itself bring

: to bear on such statements.
See pp.221-223. :
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See, for example, id., para.42.





