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QPAOI'I’Y N&& ROLE OF THE COURTS

\ Whether & F‘ has or lacks capacity to do something is a question that must
» generaliynbe-decided by reference to the framework set out in the Mental Capa-
A % A) 2005 (see Chapter 3). Some common law tests of capacity may
uire additional or different considerations, for example in relation to testamen-
tary.capacity (see Chapter 7). In some cases, it may ultimately be a question for
ourt to answer. Where a court becomes involved, the final decision rests with
e judge, although evidence from a wide range of sources (including the views
of family members, of care home staff, a solicitor, health or social care profes-
sionals or other expert witnesses) may be of assistance in enabling a court to
arrive at its conclusions.’

In practice doctors, solicitors, social workers and carers make decisions
about capacity every day of the week and very few cases ever get as far as a
court. The vast majority of steps taken in relation to care and treatment of
those with impaired decision-making capacity, for instance, are govemed by
MCA 2005, s.5. This requires the person to have a reasonable belief that the
individual they are wanting to assist lacks capacity in relation to the matter. By
making a decision on capacity, anyone with authority over an individual can
deprive that person of some civil rights and liberties enjoyed by most adults
and (in some cases) safeguarded by the Human Rights Act (HRA) 1998 (see

!
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o

4

g

Cl

\
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' See (under the common law) Richmond v. Richmond (1914) 111 LT 273; Masterman-Lister v.
Jewell, Masterman-Lister v. Brutton & Co [2002) EWHC 417 (QB); and Masterman-Lister v.
Brution & Co; Masterman-Lister v. Jewell [2002) EWCA Civ 1889; [2003] | WLR 1511. The same
principle applies in relation to the Court of Protection: see CC v. KK and STCC [2012]) EWHC 2136
(COP); [2012] COPLR 627.

? HRA 1998, which came into effect in October 2000, incorporates into UK law the bulk of the
substantive rights set out in the European Convention on Human Rights (ECHR).
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THE LEGAL PRINCIPLES: CAPACITY AND EVIDENCE

One important rebuttable presumption that applies to mental capacity 18 the pre-
sumption of capacity, now enshrined as one of the statutory principles of MCA
1005.* An adult is presumed to have the mental capacity to make a particular
decision, until the contrary 1s proved. The burden of proof rests on those asserting
that the individual does not have the capacity to take the particular decision In
question.5 |

Since capacity must always be assessed in relation to a specific task at a parti-
cular time, it may need to be reviewed frequently. The Mental Capacity Act 2005
Code of Practice (MCA Codefof Practice)® explains that it is important to review
capacity from time to timeyas people can improve their decision-making capabil-
ities. Someone with an.engeing condition may become able to make some, if not
all. decisions. The Code (under review at the time of writing) states that:

.. capacity should'always be reviewed:

e whenevena'eare plan is being developed or reviewed
o at other relevant stages lof the care planning process, and
o ag particular decisions need to be made.”

Priof to the implementation of MCA 2005 1t was considered that there was also a
presumiption of.continuance, i.e. once it has been proved that someone lacks
capacity, this state of affairs is presumed to continue until the contrary is proved.
On its faéé, this presumption is difficult to square with the time-specific and
issue-specifie-nature of capacity enshrined in MCA 20035, and it is unlikely that
thé.cdurts-would uphold the presumption in this form. Rather, it 1s suggested that:

& Outside the court setting, it will be easier for a person to establish the neces-
sary reasonable belief in a lack of relevant decision-making capacity® once it
has been established that the person lacked capacity in relation to that or a
similar decision at another time.

e Where a court has made a determination that a person has or lacks capacity in
particular regard, that this should be approached by analogy with the position
that pertains under the Von Brandenburg’ principle in the mental health set-
ting. In other words, a declaration of incapacity (or capacity) should continue

' MCA 2005, s.1(2).

* Strictly, the burden of proof, in an evidential sense, applies only in legal proceedings. MCA 2005,
5.5 only requires (where it applies) that the person have a reasonable belief that the other lacks
capacity. However, if the person is challenged, they would have to able to point to the steps they
have taken to establish the person’s capacity to make the decision in question and the grounds which
justified a reasonable belief of lack of capacity; this must include that they have directed themselves
6by reference to the statutory presumption of capacity in MCA 2005, s.1(2).

Office of the Public Guardian (2007) Mental Capacity Act 2005 Code of Practice, available at
““w.gov.uklgovernmentlpublicationslmental—capacity-act-codc»of-practice. The Code 1s under
review at the time of writing, so references and/or precise wording may change.

Office of the Public Guardian (2007) MCA Code of Practice, para.4.29

: For the purposes of MCA 2005, s.5.
After R (von Brandenburg) v. East London and the City Mental Health NHS Trust & Anor [2003]

UKHL 58; [2004] 2 AC 280. See in this regard also, by analogy, An NHS Trust v. AF [2020]
EWCOP 55, [2021] COPLR 63.
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THE LEGAL PRINCIPLES: CAPACITY AND EVI DENCE

‘ IS1 ini tion necessary
it is not possible to put the decision off, then the minimum actior :
sh(l)fl;d be takin to ‘hold the ring’ pending the person regaining decision-making

capacity.

Repeated decisions

Some decisions are not one-off and need to be repeated over a period of time.

' irs,!> or the management
les include the management of property and af’@rs, or‘ ' ement
E: :mczndition such as diabetes, h includes a multitude of ‘micro-decisions

f each day. capacity is time-specific, in such a case, it
?v‘l’;ruds‘:a:fyug :pprop i e a broad view as to the ‘m?teﬁal time’ dl:lnn.g
which the person mus % to take the decisions in question. If the realltythls
that there are only li @eﬁods during the course of each day or week that the
person is able to isions, then it will usuallyl‘t‘)e a;.)pr.opnat? to
proceed on the at, in y lack capacity to do so.”~ This 1s particu-
larly so wh e consequ

C
Q or the person are very serious if they are taken

have when, 1 .
to %ﬁm"h take is adopted, it is necessary (a) to have particular

eir own

_this is only true for a very small part of the time.

wishes and feelings at points where they appear closer t’o
e the decision(s) in question; and (b) to keep the person's
ilitv under review. It is also necessary to reassess if it appears
as tipped such that they have, rather than lack, capacity to take

ision(s) more often than not.

The burden of proof

erally, if someone alleges something before a court, that person has to prove
it. In cases involving mental capacity the burden of proof is affected by the opera-
tion of the presumption of capacity. So the burden of proof is on the person whg
alleges that someone currently lacks capacity (because capacity is presumed until
the contrary is proved). As noted above, where someone has been shown to lack
capacity in relation to a particular decision, it may be easier to discharge the
burden of proof in relation to a subsequent similar decision.

The propositions set out above apply at the point where the question is whether
the person currently has capacity. However, courts will often have to consider
whether the person had capacity at some earlier point.

Where the common law applies (for instance, in relation to wills or lifetime
gifts), if a prima facie case has been established — i.e. proper grounds have been
shown - that the person lacked the relevant capacity at the relevant time, then the

' A, Band Cv. X and Z [2012] EWHC 2400 (COP).
4 See in this regard, Royal Borough of Greenwich v. CDOM [2019] EWCOP 32; [2019] COPLR
465 and Cheshire West and Another v. PWK [2019] EWCOP 57.
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On layperson’s terms, the evidence of the person themselves as to their own abil-

THE LEGAL PRINCIPLES: CAPACITY AND EVIDENCE

the balance of probabilities (confirmed by MCA 2005, in cases to which that Act
apphes) 8 In practical terms this is the most important rule of evidence in asses-
sing capacity. Having decided what the facts are, and having applied the law to
those facts, the assessor must then decide whether on balance the individual is
more likely to have capacity, or more likely to lack capacity to do something.

fact evidence
on’s character or past events which are

% on may only be admitted in certain circum-
fair prejudice to a defendant. In civil cases, how-
history is usually highly relevant to the question of
s admissible.
unt other witness or documentary evidence
apacity to take the decision in question. For
er case'® (see also 4.2.6) the court gave detailed
man-Lister’s diaries, letters and computer documents.
court took into account witness statements and oral
embers as well as home videos of Mr Saulle. ‘I'he court
. investigating .

4.2.5 Character evidence and si

[n criminal cases, evidence a
similar to those under
stances, In an effort to

The evidence of the person themselves

ities would appear logically to be the most important evidence as to their capacity
to take a particular decision or decisions. However, ‘evidence’ has a particular
legal definition, and whether the person who is the subject of proceedings before
the Court of Protection (perhaps the most likely forum in which capacity will fall
to be determined) is capable of giving evidence as to their own capacity is a
question that has yet conclusively to be determined by the courts.

There are a number of legal complexities that arise, including as to whether ‘P’
— as the subject of Court of Protection proceedings is known — is in any given
case competent to give evidence (see further Chapter 9). Before the Court of
Protection, most of these complexities have in practice now been removed by
amendments to the Court of Protection Rules (COPR), which provide much
greater formal latitude to the Court of Protection to admit and act upon ‘informa-

'8 MCA 2008, s.2(4).

' Masterman-Lister v. Brution & Co; Masterman-Lister v. Jewell [2002] EWCA Civ 1889;
[2003] 1 WLR 1511.

0 Saulle v. Nouver [2007]) EWHC 2902 (QB); [2008] WTLR 729.

' Masterman-Lister v. Brutton & Co; Masterman-Lister v. Jewell [2002] EWCA Civ 1889;

[2003] 1 WLR 1511 at para.54.
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THE LEGAL PRINCIPLES: CAPACITY AND EVIDENCE

There is no formal definition as to what constitutes ‘expertise’. In general,
people will be treated as experts if they have devoted time and attention to the
particular branch of knowledge involved, or if they have had practical experience
of it and, in some cases, if they have acquired a reputation for being skilled in it.

The law has traditionally regarded registered medical practitioners in relevant
fields as de facto experts on mental capacity, and therefore considered them
entitled to express an opinion as to whether a person is or was capable of under-
standing the nature and effects o Q articular transaction. Prior to the coming into
force of MCA 20035, the Court'ef"Appeal had confirmed that in almost every civil
case where a court is required-to make a decision as to capacity, it would need
2 it,"although this would not necessarily be given greater
t evidence.?®
acity cases (whether before the Court of Pro-
the case that it is likely that the court will call
r, it should not be assumed that this will always
tection judges in particular have increasingly
hich other professionals — especially social workers —
evidence as to capacity.”’ They have also, on more than one
e evidence of professionals with familiarity with the indivi-
ver the evidence of a medical expert who is (on paper) better
o give evidence as to capacity.”®

idence’as to an individual’s capacity merely because they are medically quali-
giving an opinion on capacity, it i1s therefore important that they should
out their particular qualifications and experience which may have a bearing on
their expertise in assessing capacity and on applying MCA 2005 and the MCA
Code of Practice. The British Medical Association (BMA) issues guidance for
doctors who act or are considering acting as expert witnesses.>’

A very helpful summary of what the Court of Protection expects by way of an
expert report upon capacity was given by Poole J in AMDC v. AG and Another.*®

*®  Masterman-Lister v. Brution & Co; Masterman-Lister v. Jewell [2002] EWCA Civ 1889;
[2003] 1 WLR 1511 at para.29.
*7 See, in particular, 4 Local Authority v. SY [2013] EWHC 3485 (COP); [2014) COPLR 1 at
para.22. See also COP3 Assessment of Capacity form (and accompanying guidance notes) at
Appendix F, required for any application to the Court of Protection so as to establish that the person
In question lacks the necessary decision-making capacity. That form was revised in 2013 to make it
clear that such evidence can be provided not just by doctors, but also by social workers or nurses.
The form is available at www.gov.uk/government/publications/make-a-report-on-someones-
gpﬂdfy-to-mako-decmons-form-copl

See, e.g., PH v. A Local Authority [2011] EWHC 1704 (Fam); [2012] COPLR 128 where Baker
J emphasised the apparently superficial nature of the assessment and the report of the (highly
qualified) expert psychiatrist.

BMA (2007) Doctors Working as Expert Witnesses, available at www.bma.org.uk.
(2020] EWCOP 58; [2021] COPLR 177, at para.28.
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