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develop u(-ﬁﬁ o'fthe banking sector. The Government of Hong Kong adheres to the
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Banking p 33 ;cy ls guided strongly by the laissez-faire economic model promoted by
the gov 'un-L nt, however, Hong Kong also adopts international best banking practice

1! established an unincorporated
u:H‘ 2 lltbmty of its members in Hong Kong. It was eventually granted

1a ind served as the leading bank for many years. Later. in [984 the
voun .;QJ, ns a result of heavy lending against failed coffee crop in Ceylon. '

"of 0

Y1 |'ll!

s were instrumental in the early days.' the Hongkong
ration has played a significant role in the development
B economy of Hong Kong. In 1866, the Hong Kong Shangha

wposated in Hong Kong under the new € ompanies Ordinance with the
of nn? Iocal and foreign trade.'®

YT

ODC (;l"q; : te

i } * licy of banking in Hong Kong 1s essential to the understanding

atio ‘é' filaws relating to banking. A brief overview of the banking policy in
WIS ;T’ erefore the first issue that this chapter deals with. This chapter then
:':~' 4 evant constitutional foundations relevant to banking in Hong Kong. It
atrgduce «t‘ the legal and regulatory framework in addition to tllustrating the basic
' er ion of the banking industry in Hong Kong. The main clements
t' ed institutions in Hong Kong are also set out in this chapter followed

“i"t : " .ctlon to banking and banking business. This chapter then haghhghts
ds \,f*'.f'i 2 rul&s imposed upon local branches, offices, representative offices,

S35
S mv‘f 1ches s and representative offices. Finally, this chapter outhines the mamn

,r.. ..\ ed by the Basel Committee on Banking Supervision.

cy 1s a term that refers to the overall approach to the operation and

o

nal market intervention to provide a favourable business environment.
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Al ’<‘u A’s membership with Bank for International Settlements.
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¢ ’.“ ’, {bqbanking System of Hong Kong (Butterw
s i ude but are not limited to the following:

China 'n chumdaank The Bank of Ching, see TK Ghose, 2béd., at pp.&- 17 & =
; : :.\ H King; David JS King: Cathenne E King The History of the Honghoag and Shangivd Sunding

Lorpor . Volumc IV (Cambridge University Press, 1990).
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f Hor l(ong was duly enacted by the People’s Congress on 4 April
o srough %w effect on | July 1997 Under the Basic Law the HKSAR
. ;.r-*y the People’s Republic of China and all powers are authorized

¢ Congmss Article 2 of the Basic Law specifically provides that

 is auth o‘ zed to “exercise a high degree of autonomy and enjoy executive,
- “". ‘._' m %€ .* pijudicial power, including that of final adjudication”. With
i : ' m j gime is PUrSUed . o Asticle 8 of the Basic Law ensures that the laws that were
ad stable banking system, 997, including the common law system, rules of equity,
5 egnslatlon and customary law shall remain, other than those that

Law" The degree of stability regarding banking laws and practices
r }:f éB Law, Article 5, which states that “the previous capitalist

; ,_;;-;{;') life gniplaee prior to 1997 shall remain unchanged for 50 years' .
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T en e e e e ti 0 .w?.. ‘ cc cent(;? ?\‘]‘“ hay witl (fﬁ e 66 of the Basic Law, the Legislative Council of the HKSAR
e, though, St legislature of the Region”. The powers and functions of the
ong ' A 1997 the HKSAR Governmeny |,

o) H'g 1 are set out in Article 73 of the Basic Law and include (amongst

cl '.}-_;.g m ending or repealing laws in accordance with the provisions of the

1 laws under th eCountry Two Systems:
entify d ,(., 7 lproccdum This is relevant in that Article 73 of the Basic Law

ying the leg )ﬁ!L» ls ofthc powers of the

R E 1§ s legal basis for the enactment, amendment or repeal of all laws pertaining
nxin ' : )ha.\o.‘_f.». :0_.)‘! { Ong, x o

..m‘\ of the status of Hong Kong as an international financial centre is
ut .f Artlcle 109 of the Basic Law. Accordingly, the Government of the
¢ Joint Declaration betweer eC _? R a').',.' Of C% ma) and AR must yt ide an appropnate economic and legal environment™ to maintain
cal Br on the Question of Hong Kong (t mm‘“w | ' : ;v,,o . To enable the Government of the HKSAR to perform this

1¢ Briish Parllament and the Nationa '-""":"°'i_.'.‘.”"'_7"f" C’“ﬂ‘ > \g ligatior -nzCS_}.;j-., gt onzedunderAmclc 110 of the Basic Law to “formulate monetary
JecClaration sets out the agreed conditions upon wh “Ltl% ) 1d financial pol mes, safeguard the free operation of financial business and financial
1S returt Chir ; it Declaration, inace | nd m{ ' ate and supervise them in accordance with the law.”
# ) o | . : ’ " l\‘!- .;i '~.
O B i T L e A e Rt SRS N t'f T, R A ;dcd by the Basic law for the continuance of the Hong Kong Dollaras  LOIS
-l SAUULSUaUIYD NCXIO1 AROAIN)) WAS 10 DE estaniisnee A > : “.‘;’ o5
- 7 SR v s il i 20 :;"l R :Splt)l:“:lo 't;“ eg ‘__Tf «cle 111 of the Basic Law. It is further provided in Article 111 of
wereion JVCT NOHNY NONY. Accoramolvyv A ' \
A = S : e \ y B he Basic L “Sm ttheGovernment of HKSAR. if satisfied that Hong Kong currency wall
| 1€ Central Yeople s ?'.‘é-,.,) a\‘?' B b
e L BTN S '-",;' s Republic of l» stable can “authorize banks to issue or to continue to issue Hong Kong
JOY d 121 AC 14 LS .  J. ..... ch, H‘tlf V(, s \tmeTC|gn and d“(n\\ - 9.,; statut()ry authonty“ Thc fOl’leﬂ c\changg “mch\ Q‘)ld. &\unm\
e i S Li‘;l Govemment o nd ¢ " rllke finance activities shall continue under Article 112 of the Basic
\ =
1w and the Hong Kong dollar shall remain a freely convertible currency. Article 113 of
— — — (> he Basic [ "3',' p\lthonzcs the HKSAR Government to manage and control the Exchange
I j=F =3 r’ | A 'N’\\?{’ and to regulate the exchange value of the Hong Kong Dollar.
¥ Authonty, Folicy Response to the Banking Sector Consultancy Study (1999). 0 |
% gihadnedinids/ Urder: Th Resumpi, T'@ C fmeSowmignn and the Ba ' N
‘. .k'~ ' ity ." \Minoe Sing [ ._ ‘v I’IT,"!" . ‘w GOW»"""""’" in ,!(,"\ Ao — | 7
RN A, Sy aL '(\ - A he o L 3 Ofthc Hong Kong Special Administrative Regron gsl'l)ycﬁ\‘{"’\;“ R?‘TUNN.,\: S
R et SR - * United K om of JT Qqa o ’ md NOﬂhcm Irelan Wi and | ...-'_:r::° i 5 : or‘,‘” SC\cl“h Nﬂ“\m‘ '“‘Plc\(ol\bl\')l\ on4 \]\nl 1990 Basic Law by cial
~ropies Bepublic of China on the Questio "'7""'7")'  Kong, 19 December 1984 (Cap 2 ¢ 18 of the Basic Law, which stipulates that: “The laws i force in the “\“f\k\w‘\i:k*
X given & chapter number i the Loose-eaf ediion of the Laws of Hong R+ Hong Koog as provided Re i TR S

iste } Bealon shall be this Law, the laws previously i force
.) e lho laws enacted by the legislature of the Region.”
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’ . 3 .' k@, X not Onll;'(:'i:l:l“;‘:z;\n': s "'. Hndmanagemcnt of the exchange fund and the employment of its
o P—— ,' :"" R Ph)snc | “’“'}, Ko ong is governed by the Exchange Fund Ordinance (Cap.66). The
ey 30 lude .T‘ 08 “s B bank accoy ce 9 ?‘ matmeachangeﬁmdshallbcundcnhecomml of the Financial
| 3 g x *lbcusedpnmanly for such purposes as the Financial Secretary
| | 1) ;/. # lof the mancial Secretary shall be exercised in consultation with
iS5 ) "\‘.'. , ”
4.. kS f.i_' "
osely e ated ndustry in .1 :}" !.j‘_ , ,.a *'n‘e Bmk"‘g Ordinance » Bills of Bxchan gnce (Cap.19) is an enactment that governs negotiable
» enacted n 1700, provides for the ”," ; ’T' regulauon of banks ang rufben « 5 9f txchange, promissory notes and cheques. The Hong Kong
ancial institutions in Hong Kong. The key '”\53 f!heBankmg Ordinance octation gi‘.""' :
e L ’ Y '.,-.e',h out the three types 1t (;, A ¥ and the Protection oflmcstors Ordinance (Cap.335) alw serve
P N '-"”“-'f"""'-"-i;“-'f 7’-.-.-{' : dmstltunons" (Als) mp ’_’-'_'.L **h Ces of!'long Kong banking law. In addition, contracts made between a
e e S LG NG DAY gOrdmance(Cap 155) nker agfd Cu: gstomer will be governed by key consumer legislation such as the Control
P e o 'Ef. ' lm‘ banks. Inadditior X u\<' Clauscs Ordinance (Cap.71); the Unconscionable Contracts Ordinance
fors by the licensing of authorized ”' hmonstheanmsoi the Cap 35R); ¢ n- the bank must conduct business in accordance with the Supply of
g Ordinance , 0 pre L , -ﬂh;, .. effective worhm 3 1 .~..'f lled’l'erms) Ordinance (Cap.457).
1ng system and make provision for the <un ( .u 0
Ay LA - | i n})f(.)fl]ey iy w_n‘z-?i}, bankdoesnotassnsmscustomcrs either voluntary or involuntanly, in
ot e s D oL SUDSICArYAcgisation, i the - “”f"« Ilicit prac f Ces wchasmoncylaundcnng terronist financing or harbouring the proceeds
7 e Sk RSB SIC D OVIBIODS SOEONE N ‘~'»‘ﬁtﬂ" Ordx of ¢ “.1*-1{;," nal acts or taxation banks must also comply with relevant legislation such
A TR 0 Impicment intern '_« 35‘\: eyLaundcnngand Counter Terrorist Financing Ordinance (Cap.615);
2y AR | 1g Traffickin (Reoovcry of Proceeds) Ordinance (Cap.405); Organized and Serious
5 nentt | _';:f'»-‘-_“,\“w (Cap.455); and Inland Revenue Ordinance (Cap.112).
| ~ommiitee on Banking -.-'fft'"_,‘_',j‘:‘},’:‘f “_TI..;, n , 10 .\q
| 1 '/,_rr: Rules (C ), ne sof the d) Per .y.‘r'\:ﬁ» uPrivacy Ordinance
( sre detailed discuccion v : ommi?ltzs;g | > ) wa.',’ ?ollect and retain a large amount of personal information pertaining to
1 part 1 8 helaw T | “theyarebound by the Personal Data (Privacy) Ordinance (Cap.4386)
1.023 R o | o ") ,Sf_u PDPO does not set out specific requirements on the banking sector
I v (HKMAS o o oing Ordinance (Cap.155), the * Hong Kong Monetar) 10wever, “’%3‘ are caught by the PDPO since they qualify as data users. Further
inang p S onkhaiasve guldeline -":‘t: {:j" 1o the operation of | \'2 parding the application of data protection laws in the banking industry is
of proper | b S o t‘ﬁﬁ m e the maintenance toutin Chap 0.,l’4.
2 Ong Rong. Numerous ,m‘w,u-\ have been issued
| pt pu | (€) Securil ‘(3 »and Futures Ordinance
- — ',4.. ' lt.
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Guidelis eon Anti-Money Laundering and Counter Terronst Financing,™

netary / ufhonty to question whether the Al concerned continues to satisfy the
um ¢ ,i(. . for authorization under the Banking Ordinance (Cap. 155)."

urage 9 uthorized institutions to implement the monetary policy set by the

NON-LEGISLATIVE sources

Code are to promote good banking practices by setting out
\..,_ mcrease transparency in the provision of banking services
"w s promote a fair treatment of customers: and foster customer

1 the bank % system.™ Although the Code does not have statutory
KMA e

% #fl institutions to comply with the Code and will monitor
AS.p w regular supervision Practically, this means that in the event

_ .. . L stitution does not adhere to the Code a customer may challenge
1100°Or otpromdmg services in accordance with the standards set.

ing C mé' (Cap.155) empowers the HKMA to issue statutory guidelines
the integTy: operations of authorized institutions.” Statutory guidelines set
¥standards with which authorized institutions are expected to comply
iirements of the Banking Ordinance (Cap.155). The purpose of
;3 to ensure compliance with the law and the maintenance of proper

‘

| adc tion to minimum standards, statutory guidelines may also embody
ces or dwsory standards.

. r ’

of rec t Statutory Guidelines include:

-l~' '

..»'u_ijt';ﬁ':; . on Authorization of Virtual Banks,” and
Pk

r;i‘j,i)}j; Exercising Power to Impose Pecuniary Penalty ™

;nes ‘do not themselves have the force of law and are therefore
t law”. However, failure to adhere to a statutory guideline may cause

:nt 1 1€ 'HKMA also issues circulars/guidance notes and technical notes.

uto 'r‘s' uidelines 1ssued to Als as circulars or guidance notes are best practice

'“T?i ut the HKMA’s recommendations to authorized institubions i respect

ank ancuce.paml"

0

| a g Practice, para 3. 1(a)k3.1(d).
{ .) ding Practice, para. 1 4.
iKing Ordinance (Cap.155), ss.7(3), 16(10), and 118C(7)

x WMOM Laundering and Counter Terronst Financing, July 2042

v’ 'Wuuon of Virtual Banks, 21 September 2012
s on Exercising Power to Impose Pecuniary Penalty, 29 June 2012,

“"’- lmlhm jons® below.
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| _';;" rament authority responsible for maintainin

gover g monetary and
m Kong under the Banking Ordinance. The HKMA sleo

h e Fund in accordance with the Exchange Fund Ordinance

the pc  granted by the Financial Secretary. The functions of the
egards fotheExchange Fund, are set out in the Exchange Fund Ordinance

S

‘_'--;;,71,, dar 2 with section 5A of the Exchange Fund Ordinance (Cap 66).
rity is an individual appointed by the Financial Secretary. Legally,

v onetary Authority (Chief Executive of the HKMA). In practice. it

11CT _"uj{‘) 0 on the Mode]

. Th \‘v\ ﬁpemsory Policy \ th. :. ries out the functions of the Monetary Authority
(¢ V(,r ac..]m 0" ’ thc mlmmm\ ;.‘. ’
tain \-'.,‘.r 1o satisfy ), es and f} pits of HKMA as banking supervisor

) !Vl'

0 ,31"‘ 1 practices. T},
, mu‘nu Standafd\ SOt
toa ,ﬂ' oﬂhc bCS( practice

{efiyf SWS'POWETS 10 supervise banking from the Banking Ordinance. It is
tiof m )of the Banking Ordinance (Cap.155) that the principal function
{"fi’;‘ u 0 'ty IS to: “promote the general stability and effective working

'

. l '
Ay V:,
. . f ;"’v
l "c r'
,4. 1) )" ible for supervising compliance with the provisions of the

34 .
! ] 4
~f i ! 25 " " ‘._’.

195
ake Q 5; asonable steps to ensure that the principal places of business, local

anches local offices, overseas branches and overseas representative offices

"all ﬁ‘; onzed institutions and local representative offices are operated in a

|
i\
l awever. does not have a Central Bank, altho l‘i'u?.‘u €Spo! 'b]e,honestandbusmcss-hku manner;
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*u. r functions of the HKMA are set out in section 7(2) of the
p.155) as follows:

MOl T-:th; .' ' credit pOllL\
last : rt, and undcrt

(

nghai Banking € lofporation (1 Js‘i}‘é]‘if‘ p;‘ aid in suppressing illegal, dishonourable or improper practices in
. ORE o o/Br: relatic \]ﬁo the business practices of authorized institutions;
: R s ..‘..,‘ . x " (
fani ‘nx'ffz A Supery 1SOry .
AR s . ' ‘J’ - te with and assist recognised fnancial services supervisory
ANjormulatesSand implements A5e

:mn 0 tles of Hong Kong or of any place outside Hong Kong, whenever

.;i_a---‘.."' \ . - ’
levelq - ancial marke! APProj te, to the extent permitted by this or any other Ordinance

uthesihcy \
Ry, : 20N derand propose reforms of the law relating to banking business and the
) | ww’ 1 April 1993 by business of taking deposits; and
mnd with the '*‘-} ce ﬂ"‘n Commnsslomr of '.':,' | | .
ake all reasonable steps to ensure that any banking business, any business of
— mY : aépmuts or any other business, carnied on by an authonzed institution
S C¢ 1 e'd on:
ble online at htt w.hkma gov hk medss i snal
,f, VeQ onls February 2016 () th integrity, prudence and the appropnate degree of professic
; tates the ceatral bank is The Feder ‘.x_.'_«_ _,4,3!"57 Ulmed Kingdom it 15 the \mpetencc; and
Australia has the Reserve Bank of A d, New ; ‘tf‘ﬁ u,cnc Bank of New i
' - Ma R oLt St e ool Bap) ing d f;" e Law: Principles an¢ 1) '.5 ‘a manner which 1s not detrimental, or likely to be detnimental, w the
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st Jlelps the HKMA to identify institutions whose weaknesses

u wmplmce with laws and regulations, and overall operati
cis lsuperwsory attention. )

."
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fic {i ' mtem
.

t 1. 5 must report their assets on a quarterly basis to the HKMA
%H dardlsed framework under the Loan Classification System.

‘, duced in 1994 and requires the reporting of loans, including

{:
ovisions made against them under the following five
, substandard, doubtful and loss

J"
i

yan glasSificition system
ad. . .
w L0ans fgmgvhich borrowers are current in meeting commitments
“and f 10h the full repayment of interest and principal is not

¥ with which borrowers are experiencing difficulties and
X ch may threaten the authorized institution’s position.
.
‘ 15 .0ans in which borrowers are displaying a definable weakness
r.that 1s likely to jeopardise repayment.

A\ ;Loans for which collection in full is improbable and the authorized
,mstltutlon expects to sustain a loss of principal and/or interest,
* taking into account the net realisable value of collateral

AT
)a‘
~ Loans that are considered uncollectable after all collection
, i optlons (Such as the realisation of collateral or the institution of
i :legal proceedings) have been exhausted.

e

| |
\)

’\5 em. loans that fall within the Substandard. Doubtful or Loss category

'»
ga 3" 'S b
ively garded as “classified assets”.

‘14 'r

Cla Slﬁcatlon System was implemented to provide the HKMA with
ce nr[’w ding the asset quality of authonzed institutions and to generate a

WC"' asset quality of the banking industry in Hong Kong as a whole. The
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sciation of Banks (HKAB) is a statutory body incorporated
Hong Kong Association of Banks Ordinance (Cap.364). The
___ »_a framework for the Government to exchange views with the
ot the further development of the industry. The Committee is the
Xe body of HKAB, which directs and decides the business and policies
C m. on There are 3 permanent committee members of the HKAB. namely
i\y da rd Chartered Bank and the Bank of China, Hong Kong Branch.”
- ¢ ;*; mem consists of 4 members, whose place of incorporation is

ose place of incorporation is outside Hong Kong.™

snsed banks, " ﬁ ged to become a member of the HKAB and are therefore
tto th g%%ﬂ« of the Association.®' It is the bank that takes up membership of the

on ®cmployees of the bank. HKAB is under the auspices of its member
tepme by their designated representatives in general meetings.
€ mu; ignated by each member bank to represent it at HKAB

QIKAB 1s to further the interests of licensed banks. Further

y1ect: | \AB are set out in section 4 of The Hong Kong Association of Banks
financé (‘7‘ ). 64) and include but are not limited to the following:

v, .1
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ron ofe, consider, support, oppose, make representations as to and generally,
: ,ﬁu 1 any law affecting or likely to affect the business of banking

makin '.’mles from time to time for the conduct of the business of banking, and

l

0 ‘?' as an advisory body to its members and to co-operate and maintain
rela ons with other bodies and organizations in all matters touching or
concerning the business of banking.

iR
he HKAB exercises informal control over the activities of licensed banks.
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(A &}*l,ms the power to consider, investigate and enquire into any questions ot
<& ..\:ﬂ' ed to banking business of licensed banks.*
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pervi I(pn' of other services

~°,3 y powers of the HKMA under the Banking Ordinance (Cap.153) only
nd to banki cing services.* In practice, the modern bank performs many roles outside
*3‘, ; ;,o of banking services, which includes providing investment advice, dealing
n sec wf’t -and futures or providing insurance services. Should the bank offer any
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7'»"7;' : " 12 Association of Banks Ordinance (Cap 364), s 8(1)(a).
tony ',‘q:, 2 Assoctation of Banks Ordinance (Cap.364), s 8(1)(b)(1) and S{ 1 }bXn).

g Association of Banks Ordinance (Cap 364), 5.7(1).

Hﬂlo. Principles of Hong Kong Banking Law (Sweet & Maxwell, 2013), pp. 141X,
m includes the busingss of operating current accounts, savings and other deposit accounts, loans
| ""“s(»; Irafls, card services, electronio banking services and stored value cand services, See 1. 07 tor discussion
elat Bunk. Banking and Banking Business® below.
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: relevant in Hong iy itions only. Acg to section 2 of the Banking Ordinance (Cap.155), an
| ".” ,1., ng BB the 1ol Or horized insti *ans a bank (licenced bank), restricted licence bank (RLB)
BRI ms without prgo (:1 lien lep coppany (DTC). This gives rise to a three-tier system of nstitutions

i ":"'*- Viding ; | Pictions imposed upon their activit
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| d 3” t;ons and the commgy, Vionegary Authority the discretion to grant or refuse authorization on receipt
fisc !::1, ¥ gn Chapter 2 © I ‘;p il e company according to the criteria set out in the Seventh
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: of the g Ordinance (Cap.155).”" If such criteria are satisfied, the
etary Autor 1y grant a banking licence where the company intends to carry
yanking \ x. RESs, a restricted banking licence where the company intends to carry
e bifsitiest of taking deposits as a restricted licence bank and where the company
WSt Sy ona business taking deposits as a deposit taking company the particulars

: zompany shall be registered.™ The critenia set out in the Seventh Schedule of

3‘? part 1.08. Any pers e, Banl ug -,Ordmancc (Cap.155) is in compliance with the international standards
:w-"v' fi’ n, who uses th the Ba lCommmcc on Banking Supervision, Basel I1I and largely applies to
NIy j ﬁ‘ence and 1 1s n all autho ~%-~ msutuuons with some important exceptions which are discussed below.
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o @ 3anking ‘i~ inws” 1S restricted to licensed banks holding a valid licence granted under
i e,

gf the Banking Ordinance (Cap.155).™ The sanctions for breaching this
u on ¢ ¢ severe and every manager and director of that company who contravenes

'11

his rule fac ‘ a conviction upon indictment which attracts a maximum prison sentence
: o )

| \ nd a hefty fine.” Commercial banks that offer banking services to the general
| '}-' 3 | ublic ,,‘ﬂ‘ igv)thm the category of licensed banks and they may provide comprehensive
noney on "'.“J\f;"f*' Eposit, savings or »ankin ices to the public without specific restrictions as to the amount of deposits
n demand or within Tess than the period that nce «f? > be placed or the period of maturity. As soon as a company is authorized as
“hedule or u.b a p nod of call or notice ;' bank, that bank must become a member of the Hong Kong Association of

d ' IC X .:‘:g nks ( t v B) and shall become subject to the rules of HKAB.™
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. on business” sce, Kirkwood v Gadd [1910] AC 422; see also Suith v Andersoa 15 Ch D 2947

" ‘M '@Uang. David [1997] HKLRD 694, Erichsen v Last § QBD 414,
Ba kir Djdmnco((‘np 155), 5.2,
Ban) ﬁ  Ordinance (Cap.155), s.16(1).
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\ A \"-;é 1 in the Banking Ordinance (Cap. 155), 5.2
K T"""YP‘“" , regardless Janking Ordinance (Cap.155), 5.11(1)
47 astomer Relationship’ *‘# Otdlmoc(Cap 155), & 1 1(2)a) ad 11(2XD),

Hon, Mmmmn of Banks Ordinance (Cap 364)






