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COMPETITION ORDINANCE

(CAP 619)

Introduction

The Competition Ordinance (Cap 619) (the ‘Ordinance’) was enacted in 20172 (o
introduce a cross-sector competition law regime in Hong Kong. A phased-in
approach saw the institutional provisions enter into force in 2013, allowing for
the establishment of the Competition Commission and the Competition Tribunal
and commencement of work c | enforcement guidelines and other implementing
regulations. These were published-in July 2015, paving the way for the Ordinance’s
entry into force on 14 Deeember 2015.

The main features of the Orc 'na& as follows:
prol | \ve agreements and concerted practices (the first

abuse of a substantial degree of market power (the

, ile);
%&l a probi anti-competitive mergers involving undertakings active

\ t€lecommunications sector (the merger rule);

in the
@
Q‘@
)
v

Entry into fémé and dpéﬁcaﬁon to existing agreements

The Competition Ordinance (Cap 619) was entered into force on 14 December
2015. See s 1 of the Competition Ordinance.

The Government opted for a phased-in approach: the institutional provisions of
the Ordinance came into force in 2013 to allow for the establishment of the
Compeﬁtiqnff nission and the Competition Tribunal. The Commissioners were
appointed in 2013 and the key staff members of the Commission were hired in
2014. The Commission then jointly drafted six guidelines with the Communications
Authority, wh

dicial enforcement model, where sanctions and remedies can only be
sed by the Competition Tribunal;

a standard exclusions regime (including for practices enhancing overall

economic efficiency and for services of general economic interest); and

limited exclusions for small and medium-sized enterprises, a broad

~exclusion regime for most statutory bodies, and some limited public
interest exemptions.

hich were published in July 2015.
 Were put

s. “'. 4‘.ot.‘“.'

The institutions
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~Compc‘m0n Ordlmv namely the Competition Cq lmm\\mn I ,’nr.

s ions in HONE Kong )
msmu \ . l
& ompetition Tribunal.

The Competinion Commission

comprising of 15 memhe
i\‘ a S‘amtory hﬁy CUﬂ'c.n“y pM inn W l‘\ I\ ""l\. -
tive. The first Chairperson, MS a4 Wu Hup,, 0

| e
1 2013. Her successor, Mr Samucl Chan K, , = %

od the office of the Chairperson on | May 209 o A

DarrisE S of the Competition Ordinance (Cap 619). Hy

120-133 and Sch 3 | | |
£ the Commission’s principal tasks 15 10 .mvcsu.gatc possible i )
nvestigation pOWCrs, including lh.c POWer 16 ke il
d other information, and to require any pepggy, mwt
lating to any matter it reasonably hchc\\\. e

ok,

Onc O s
1t has wide-ranging 1

production of documents an

o er questions 1¢
hefore it 1o answer g ‘ |
eJevant to the investigation. It also has the power to conduct unannoup, i

inspections (‘dawn raids’) after obtaining a warrant from the Coyy,

Instance. See ss 37-39.

N I

W |;"\{

The Commission’s role 1s not limited to carrying. out Investigaion. h
Commission is vested with some enforcement pOWers: iLcan accept comyyy,.
from undertakings in return for the Commussno.n’s agreement noy Mrin
proceedings before the Competition Tribunal or to withdraw on-going Procecding
See ss 60-63.

The Commission is also tasked with the responsibility of issuing implemeiay
guidelines that indicate the manner In which it will seek to enforce the @y ..
It adopted six guidelines to that effect in July 2015, jointhy wath
Communications Authority. It can also adopt decisions (in individual Casey) g
orders (applying to broad categories of agreements) concerning the availubiliy §
exclusions or exemptions. Finally, it plays an importangrole i Promotify bl
understanding of competition law and in advocating the adoption of ety
mechanisms by businesses. See ss 9, 15, 24, 35, 38, 40, 59, 130 as wellvs 174
Sch 7.

g

The Commission has no powers to impose sanctions or remediesy Where an llege
infringement is not resolved by way of a warning/infringement notice or2

commitments procedure, the Commission may choose. to.seek a decision tron i
Competition Tribunal. See ss 92-105.

'nleCommnss. ission relies on its executive arm, whose Chief Exccutive Ot
charged with responsibility to manage the administrative affairs of the Comuisi

t’nd to which tbe Commissioners are expected to delegate some of their s

nder the Ordinance, significant powers of investigation and enforcement i
&aﬁ?d. Whereas the first calegory includes powers to initiate investig 1t
: | ”"‘““! 0 aPPU.' for search-and-seizure warrants, the laticr o0 "

o . ) TR
decisions relating to individual exemptions or <+ "

» 10 accept commitments, and to apply for et

.8
| il

n Tribunal is a specialised tribunal established by the Com tits
19). The Tribunal is a superior court of reco petition

: rd. The ‘o
-Jinance concerning the establishment of the Competi Frovisions

: tion Tribunal c
q | August 2013 when Mr Justice Godfrey Lam was ot a::::

cappointed as President of the Tribunal for a term of three years with

6 August 2024, upon expiry of his previous term. All other Judges of
court of First Instance are members of the Competition Tribunal. The
the stion T ribunal may appoinrt-ene or more specially qualified assessors and
Comizicispose of the proceedipgsg.\'.{!m“)' or in part, with the assistance of such
may <or OF 2SSESSOTS, but the 'decision of the Tribunal is that of the members of
ﬁ:] a1 only. Every'_Regift:m, temporary' registrar, senior deputy registrar.
— cenior deputy mglsfu.m’ deputy .reglstrar, temp(?rary deputy registrar and
any other officer sucl{as a Balllff.?f t&e. Hi gh Court,. by virtue of that appointment.
holds the corresponding Ofﬁc.efor-posmon In the Tribunal. See ss 134—-158A.

Harris W
cffoc( from l

The 'rribunél hears case§,brol.1'g"hti before it by the Commission. The court has very

¢flensive powers (o impose sanctions and order redress in these cases. See $S

92£105. The Tribumalalso has the power to hear appeals, which extends to certain
limited aspects-ofidecisions from the Commission relating to exemptions.
éxclusions,commitments, and leniency. See ss 83-89.

Finally;"the Tribunal adjudicates private follow-on damages actions and makes
eonipensation orders in favour of those persons who can establish that they have

<uffered losses as a result of infringements of the conduct rules. See ss 106—-121.

Other institutions involved in the enforcement of the Competition Ordinance ( Cap
619)

The Communications Authority has concurrent jurisdiction with the Commission
lo Investigate cases in the broadcasting and telecommunications sectors. The two
authorities have signed a memorandum of understanding for the purpose of

coordinating the performance of their functions under the Competition Ordinance
(Cap 619) on 14 December 2015. See ss 159-161 and Sch 6.

e Ordi'fance also grants certain powers to the Chief Executive in Council and
o the Legislative Council. The Chief Executive in Council is empowered to subject
;ns)(') Statutory body to @e substantive provisions of the Ordinance. He or she can
and ;’l‘::::e].an.y ,SPeclﬁed persons from the application of the substantive rules
Bz l?blhtlc?s und.er the Qrdmance through subsidiary legislation. Based
Counci] cas ol pL}bllc POI'C'Y or m.ternational obligations, the Chiet E:\ccuuvc‘ In
fre Sllb'ectn iSO 1ssue .adm.nmstrauve orders to grant individual exenq_)tnons.:\'hn‘ch

e LCéis] :0 the Leggslatwe Council’s negative vetting. See ss 4, > and 3‘1_93,
any guid l? 've Council has the right to be consulted before the Commission issues

Suidelines, See ss 35 and 59 as well as s 17 of Sch 7.

Pers
Ons subject to the Competition Ordinance (Cap 619)

3




619) applies 10 ‘undertakings’ ..
don Ordinance (Cop in which it is financed, thy iy

viey: . COmpctilion rcotme
aconomic TV .+ widely used bY fort}lgﬂ M regimes, Nl
The notion of M‘lﬂi'; od very broadly in EU competition law, '! g

'1\%

2. Tt has interpretation. Trade associatigy. o
g 'ely 10 follow th NS mimal associations. SOle iy nmucl
ng 1S Ik bank& law smletles, pl'O : Dlnp[ '\h\].

in i“dcpcndcm business activities, cven gn\'c.-,,m
Uhi

insurance funds .
and m,,p,somm“ ute undertakings under EU competitiop |, W

have all bwn.found w °°°sic actln' vities. Separate busine§scs and compan;. un:j@n

they engage 1 ecmao'y"b‘ considered as constituting a single undertaking ..,
from the Competition Ordinance (Cap 619)

cities wholl excluded

Statutory bodies

k : (Cap 6]9) excludes all ‘StalUlOl'y bodic.\" l.H‘lll lhe
The Competiion Oldu“the subsmnﬁve conduct rules, except for those SMaluton

Application of Provisions) Regulatiog (Cs

ies are persons, corporate or uninc.:orporate, established ypgy
619A)-8m‘yb°d'5.m ted or appointed by an ordinance, but do not in )y,

societies, co-opemtiv&s and trade unions. Accordmg 10 1he

“ | ! . X .
Helena May, Federation of Hong Kong Industries, and the general ¢omumjtice of
the Federation of Hong Kong Industries. See ss 3 and 5.

wholly or partly owned by the Government or by statutory bodies will aply peikl
from the exclusion if they fall within the definition”of ‘statdtory hodic
Furthermore, third parties involved in condu tfy with statutery bodics ¥
- still be subject to the general competition rules.

- .'J

beChief Exccutive in Council may, by regulation, disapply the main subs'™
4085 of the Competition Ordinance (Cap 619) in relation to all or p'' g
| esedd other person. See s 4. By way of the Competition (Disappiis r
o ) Regulation (Cap 619B) adopted in 2015, the Chicf [xec!!"
& ( " lo exclude seven persons from the substantive provisiot® ,.
of ’ 5 ._'Cthereoognised exchange companies (The Stock e
Jearing b o-0and Hong Kong Futures Exchange Limited). the m:

My Cour (Hong K.-O"S‘lshezurities Clearing Company l‘””;l“' o
?‘ i %04 SEHK Options Clearin L Houst HRY

': | !htxonghm,u) and the regognised exchange conti et

4

-

’
.
-
L

- -
Jr— -—.“
4’ | i~ S »
Nfaring
.

-

= D isi lation, the competition rule, 4
Competition (Application of Provisions) Regu _ “ e
applicable 1o six statutory bodies, namely, Ocean Park Corporation, Mati|g
Kadoorie Farm and Botanic Garden Corpogaiion, ih:

It is noteworthy that the Ordinance does not exempt Government-oune
undertakings unless these are statutory bodies. Commercial.indertakings tht &

panies ar
(he B
e akings partially excluded from the Competition Ordinance (Cap 619)
U

dertakings arc excluded from certain substantive

:on Ordinance (Cap 619) on account of their size.

tit 3 | TR
Col::_: -om a full exclusion from the prohibition on the abu
ben

degree
penefit
speCiﬁc con

Other undertakings will be pqé:lly excluded on account of their tasks.

Provisions of the
Small enterprises

. se of a substantial
¢ market power when their turnover does not exceed HK$ 40 million. They

from a partial exclusion from the prohibition on restrictive practices when
ditions of size and conduct are met. These are explained further below

son]c Uﬂ

Undertakings entrusted with the'gperation of a service of general economic interest
will also benefit from a parti 'G{ ion from the two conduct rules. The exclusion

will only apply to the extent, 1s necessary for the performance of such service.
The conditions for thiS ex ion are explained further below.

nduct rulg@its agreements and concerted practices among
el u

U dertakings’ involvement in decisions of trade
et MQVC as their object or effect the prevention, restriction or
i @ tition in Hong Kong. The rule applies irrespective of whether
Juct tooK place in Hong Kong or abroad, as long as its object or effect is

10 ;:;gvtesuict, or distort competition in Hong Kong. See ss 6-8.

'L'f‘ a.' . . . .
h‘ogzontal and vertical restrictive agreements are subject to the rule
)

The notion of agreement is broadly defined to include any arrangement or
understanding, whether express or implied, written or oral. The Competition

Qrdinance (Cap 619) does not define the notion of concerted practice but it will
likely be interpreted broadly, in line with EU precedent.

The Competition Commission in its guideline confirms that the first conduct rule
Is of general application: it applies not only to arrangements between competitors
(chﬂled horizontal agreements) but also to agreements between undertakings
aclive at a different level in the production or distribution chain (so-called vertical
4greements). The Commission considers that restrictions in vertical agreements
are generally less harmful, except as regards resale price maintenance. It will

Ullln}alely be up to the Competition Tribunal to decide how the first conduct rule
applies to vertical agreements.

Serious anti-competitive practices

A 1 . . S RP.

Olgrwmcnts and practices will infringe the first conduct rule only if their restrictive

en:]w or effect can be shown. In line with other jurisdictions, and \\’lth. a view (o
ance legal certainty, the Competition Ordinance (Cap 619) already signals that

lhc 1 ' . T . -
fono“"“g practices will be considered as serious anti-compeltitve conduct:



Compet,
Butterworths Hong K t’%h\; i
* ing, O controlling the price 1y, th .

increasin

R . or markets for (he
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supply of goods or e 1CCS, | [
(3) fixing maintaining, controlling, preventing A c'"'"'Mm
. IXINg,

ices; and _‘
production OF supply of goods or Services an \

e 1 : s 2.
@) bid-rigging practices. €€ o
< the same for these Serious anti-compeyyy

hi al test remain R
While the leg partics involved in this type of conducy 1, |

the procedure for sanctioning
and sanctions are likely 0 be more

rent procedure for serious anti-competitjye Praci,,
N W
learly to capture hardcore cartel conduct. Hy,, - ‘lr,c

P,

LU
'l‘li\l".
15‘3\":(‘:- '~

By adopting a diffe
legislator’s intention 1S €

- ~ .n
is no express reference 1n e LS | | b
anti-competitive conduct 1s limited to horizontal agreements. Therefi,.. o

] ~ My
he ruled out that certain vertical agreements (such as resale price i
orrancements) might qualify as such. This is the view expressed by the .y, 'm,“

' its Guideline on the first conduct rule.

Exclusions and exemptions

The Competition Ordinance (Cap 619) provides for certain general exclusioy, "
the first conduct rule. In addition, the Ordinance also provides for 1w ‘l‘\\,lﬁ';:

exemption grounds whereby the Chief Executive may authorisce o1l §

restrictive agreements.

General exclusion grounds

Agreements fulfilling the specific conditions for exclusion scioutan Sch | 1 47
Competition Ordinance (Cap 619) will not be subject, tosthe difst congueryh
notwithstanding their possible restrictive effects. Partiés fay cnhcr.wl‘f - 5
whether their proposed agreements meet the conditiofis for'exclusion Gy uppls s
2 binding decision from the Commission. The.Gommission will ghawer P rot b
obliged to consider the application unless’3’5it_. raises novel questions of wide
importance or public interest and for which thére is no c_]ziﬁﬁcalmn 1N CyIsing
case law. The Commission also has the power to adopt.block exemption o
in which it confirms that a particular category of agreements meets the condinon
10 benefit from a general exclusion. However, unlike in the case of mndiidu

overal . pﬁon orders can onl)' be granted for agreements CELancIng
economic efficiency. The other exclusion grounds described below 4ol

form the basis of 2 block

exemption. See ss 9-20.

the Competition Ordinance (Cap 619) iisely o Ihery

ition oOrdinance (Cap 619
enhance overall economic efficiency. This

tat1ONS that = Cfitcrion .

'atll‘lrcc cumulative conditions are met: Wil be met
where
(1) the agreement improves production, distribution or

econOMIc Progress while allowing consumer a fair
benefits;

(2) the agreement only imposes restrictions which are in dis
the above objectives; and

Promotes technical or
share of the resulting

pensable to reach

ygreements with redeemir_g% ‘benefits are nevertheless permissible. The specific
exclusion condi‘_gi.og.?..;dﬁef‘gcrlbcd above are m.odelled on the EU standard. The
qandard is slighg)_'-q@}ﬁ“e"em. fronpg;her Asian jurisdictions such as Singapore and
Malaysia, whi¢h do not requirg(that afair share of the benefits accrue to consumers.

Compliance with other legal requirements

{The-firsrconduct rule’does not apply to agreements, concerted practices and

decisions of trad¢ assoCiations, made for the purpose of complying with a legal
quiremem imposed by Hong Kong law or by or under any enactment in force in
Hong Kong:This exclusion ground does not apply to agreements made to comply
with @ foréign or international law obligation or requirement. See s 2 of Sch 1.

y . . o . .
Services of general economic interest

Schedule 1 to the Competition Ordinance (Cap 619) further provides that the

conduct rules do not apply to an undertaking entrusted by the Government with
the operation of services of general economic interest, but only in so far as these

rules would obstruct the performance of the particular tasks assigned to it. See s 3
of Sch 1.

Merger agreements

The Competition Ordinance (Cap 619) does not provide for a cross-sector merger
control regime. To rule out the possibility that merger activity might still be
re\{iewed under the first conduct rule, Sch 1 expressly provides that agreements
10 1mplement a merger are not caught under the first conduct rule. The notion of
merger is defined in Sch 7 to the Ordinance and refers to a situation where two or

more undertakings cease to be independent of each other or where one undertaking

a‘;qS“';CS direct or indirect control over another undertaking or its assets. See s 4
O den 1,

Agreements of lesser significance

};h’: C ompetition Ordinance (Cap 619) provides for a regime whereby certain
ini r:cpve agreements, concerted practices and decisions of trade associations
Pving small enterprises will be excluded from the scope of application of the

7



ies whose combined aggregae |,
(1) the agreement 1 helow HKS 200 million; and -
d':cs not involve SCrious anti-chpctitivc con
(2) e agreement committed 10 review the exclusion thresholq periot

involves part tdy, )

dllcl

Ul

i< ot as expansive as the de minijy,;, red

be , compeﬁﬁon.leglslauon would als (\’plgm

result in a substantial or appreciable rcslri.cmca"y
»d by reference to the marker s 3

. Bt oTC of g
le, non-hardcore horizontal restrictive
ey

Specific exemption grounds
The Competiion Ordinance (Cap 619) also provides for two specific exempig
grounds. Unlike the general exclusions described above, these exemptions are f¢

automatic. An order | s
required for an exemption 10 apply. Such an orfler can be made subject to,any
conditions or limitations which the Chief Executive deems appropriate.

N The first exemption ground allows the Chief Executive to exempt a specif]
agreement or a class of agreements from the scope of application of the fif§
conduct rule if there are exceptional and compelling I s'of public policy fi
doing so. The second exemption ground is more speeific.and allows the Chid
Executive 10 grant an exemption in order to avoid ct with an intérfationd
obligation that directly or indirectly relates todong

ng. See 531 and 32.
| Q;Mon on the abuse of a substantial degree Ofmq.g@qt power

| '\N’, Juc ﬂllCMbi(S nndetlakings that have a Substan[ial dcng?c:
&L power 1n a relevant market from engaging in conduct that has as its oby
- - =3 : e - » . et : i . 0,
- prevention, restriction or distortion of competition in Hong Kong
. L. L y
i rule, the prohibition also applies to conduct cngag":a
RrEp e f as nsob,ec: or effect the prcvcntion, restricti¢

mpenLs mﬂong Kong. See ss 21-23.

YWe

.' ‘. »
SN
s

C4p 619) refers to a ‘substantial degre® © ' g
ative process, the Government resisted calls

. o

’
(

-
%
| ',:';. ‘,’.'

‘.:,\
r . {‘. |

by the Chief Executive published in the Official Gazetie

used ‘dominance’ test, as such a tes
| comm()ﬂly o would lead to -
memote 4 for the Hong Kong economy. Arguing that several iy

SECTors of the

hol .

high thfesha ve an oligopolistic structure, the Government stated tha iy 4yt

{owel' market power threshold in the Ordinance. o

8
”uf e Competition Ordman.ce.(Cap 619) does not define what 4 Substantia]
while of market power’ means, it lls.ts. the factors which the competition authoriti:s
&8’? ke into account when determining whether an undertaking has such powcf
may
(1) the market share of the undertaking;

) the undertaking’s power to make pricing and other decisions; and

(3) any barriers to entry (o titors 1nto the relevant market.

Qu ful to confirm that the Commission and the

powef.
&mﬂsion did not provide guidance in the form of market share thresholds
m its Guideline on the second conduct rule. Given the close proximity between
he notions of substantial degree of market power under the second conduct rule
and of substantial lessening of competition under the merger rule, it is noteworthy
that the Commission does provide indicative quantitative thresholds as regards the
latter, both in terms of market shares and of market concentration. The Commission
refers in the Guideline on the merger rule to a 40% market share threshold above
which merger transactions are likely to raise competition concerns; and sets out
lna“‘et¢0ﬂ0€=lltmtl(m.\safehal'bom' thresholds below which transactions are unlikely
10 substantially lessen competition.

Abusive conduet

o o0 I ! : -
dhe Competition Ordinance (Cap 619) only prohibits the abuse of substantial
v of market power. It does not prohibit undertakings from having market
Power or from striving to achieve it.

:ublfgordl - medestwo examples of abusive conduct. An undertaking .with. a
5 Atinl d°3'°°é?9ﬁi-f§lfiarkot‘power may commit an abuse by engaging i

Predatory beha‘ﬂdir,,‘t,@maldswmpemors’ or by ‘limiting production, markets ot

::l;m-cal "“"i"mep-. ttO’theptejudxce of consumers’. This list1s nON-eXhAUSUVE:
‘W:huhzm. thy that these examples involve exclusionary ORI w\kmgctl:;“
T ’&'X‘- .;. L 5 ! . NP < l\:‘r .cl‘ lo N
" -sé{ ecto “effect of foreclosing competitors from the 1
- | 'ic g .
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“the examples of abuses ..
{ consumers. All of th P = Provygey

o
altimate detmimer : deline on the second C(?'l.dllCt rule are aly,, ™ i
C ommiSSiO" in 18 g'rhese include predatory pﬂC?ng. tying, h\mdlm , il In
exclusmﬂm abuses. . and CXCIUSiVC dealmg- M| Iy
margin SqueeZe P . .

deal. a e Competition Ordinance d? not involy, i
mexmlP‘“Pm excessi\’e pnmng or other pracuc.c.s which Iny "ll\c
conduct, ‘S“f‘;fas aaess. It will be up to the Competition Tribuny |, ,k ¥
‘exploitauion also falls under the second conduct rule. The ¢ i t“ CCidy
me:u:nforcemc“‘ priority will be on exclusionar, v lmr‘
has stated that 78 T nevertheless left the possibility open hay
exploitative conduct,
General exclusion grounds

for exclusion from the scope of the second conduct rule are e g

hose available under the first conduct rule, save for two differences. A e
-xclusion grounds under the first conduct rule, parties may cither | assey
whether the conditions for exclusion are met or apply for a binding decision oy

% 1ssion will, however, not be obliged to Consider

application unless it raises novel or otherwise unclear issues of wider intereg See

While the Competition Ordinance (Cap 619) does not provide for s
specific exclusion ground for enhancing overall economic cticiency. t
Commission mentions two causes of justification 1n its guideline on the
second conduct rule. Consistent with EU guidance,.the Commissigy
suggests that parties can justify their actions %f{ on ‘practicahiason
(for example, a refusal 1o sell may be justified ¢ poor credipworthines
of a customer) or reasons of economic effi ac}
(Z) conduct of lesser significance. U ings whose worldwide annud
turnover does not exceed HKS 40 n during the'lastfinancial yed
will not be subject to the prohibition on the abuse of a Substantial degr

during the legislative process, with the proposéd threshold. ncarly 95%

wul penodically. See s 6 of Sch 1.

‘

T £ S . . 1r cl
g mc’fﬁnpﬂon grounds already available under the Hrte “n:l::m
VAR <, ‘lm I | | oA
the .mmmtomesecond conduct rule. The first exc!l 2
e Chief Executive in Council to exempt a specilic conduct
L‘::'-s_‘-.- wﬁm ‘ Il |||cf¢

e exceptional and

vl lncf

the
: 1missi00 has €O

(1) the exclusion for enhancing overall economic efficiency is not uvailablg

of market power. According to statements made. by the Administratiod

of all SMEs would be excluded from the application of the second con;
' mk'm Government has committed to review the exclusion (hreshold |

cil can also grant an exemption in order to avoid a conflict with

; (ecutive "nnal Jbligation that directly or indirectly relates to Hong Kong. See sq
io s

ition Commission leads investigations
pe

the Commission investigates and prosecutes infringements before
bunal. In the telecommunications and broadcasting sectors, the
ncurrent jurisdiction with the Communications Authority. See

competition "

@ edures

ission has wide-ranging investigation powers,
est the production of information and documents, the

ance levant persons at hearings before it and, after
the Court of First Instance, the power to enter

| premises

M ear : .
“U” ’,,, ant pocc@varies depending on the type of infringements.

(3) gerious an 'Q:titive practices and alleged violations of the second

If gits investigation, the Commission has reasonable cause to
clievé that a serious contravention of the first conduct rule has occurred (ie, the

‘ “ewere involved 1n one or more of the four types of serious anti-competitive

' ctices), or that a contravention of the second conduct rule has occurred, it has

the choice between:

(1) bringing infringement proceedings before the Competition Tribunal and
seeking the imposition of sanctions and any other redress that it sees fit.
See ss 92-105; and

(2) issuing an infringement notice to the person against whom it proposes (o
bring proceedings, offering not to bring those proceedings on condition
that person makes a commitment to comply with the requirements of the
notice. See ss 66-78.

rfOlc that the Commission can accept commitments resolving its concerns at any
me, in which case it will terminate its investigation or withdraw court

?rfoccedings. See ss 6065 and Sch 2. Where an infringement notice 1 issued, and
| lhc.pamcs under investigation accept the requirements of such notice (which
"ay include admission to a contravention of the relevant conduct rule), the

Investioat: , .
“ligation may also be resolved by way of commitments.

(4 o s AL vk
: )For. other violations of the first conduct rule, the Commission must HISUSSES
Waming notjce

11



o ‘e 10 CCASC the contravening conducy ey
e e iy,
pesﬂ'l‘bed period of s conduct after the explr.auon of the Warning 3 :
or if they reped! :he S 11 be allowed 10 bring Mlngs before the ¢ OMpey mod'
Mmcw‘m on Wl jssuc an inﬁingemcnt notlcc‘). In any event. intl »
’D'ibunll (or PO“"bl)' 10 S COmmiSS‘O“ can only. bring PPOCCCdingS IN e *ie
Wﬁmm he start of the warning period. :
of conduct

s : 619) contemplates the introductigy

The Compc000n 3;:;%’ in exchange for their CO-Operation ?:::

;mmunity regime f,ccpecuniﬂfy penalties. See ss 79-81. The Comm,wm
<hed three policies in this regard, name.ly, the Lc?nicncy Policy f

has P“bh, in Cartel Conduct, the Leniency Policy for Indiyi dual

Wcanel Conduct, and the Cooperation and Settlement Policy g,

have suffered loss or damage as a result of aezngaver{tion of '
right of action. However, proceedings may only}

brought after a contravention has been established (‘follow-on actions®), Under

= . - dispute.can alsg
(Cap 619), parties to a contractual dispute.
fh‘ Cm:)e.uuon tafi mm&mpeﬁﬁm Ordinance in support of their claim thatz

Persons who
‘ conduct rules will have a

contractual clause (for example, an exclusivity provision) is void or voidable. §e¢
ss 106-121. C )

Beneficiaries of Type 2 leniency will not be shiel - private enforcement
nor will parties who have admitted to an infri part of a\commuitment

procedure.
S0 SN
A.mgc of remedies are available to the Competition ﬁlal for contraventio®
“m nlle, Mwng miary ”nalﬁes, awards of damages, a:
e » » in |. .|. ’i or pmoml‘ngs. S& SS 93""105 ands -

%
\‘ .
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nis to be void, award damages, confie
nt of costs of the Commission’s investiga

of the sanctions regime
eatures OF T

Cate illegal
tion.

jinary fi
' . . 4
EX of the sanctions regime under the Competition Ordinance (Cap 619)

in foreign competition law regimes:

Compeﬁﬁ"" Tribunal may, on its own motion, award damages to any
n who has suffered losses as a result of a contravention. The

perso ion Tribunal can also confiscate any illegal profits or any ‘loss
C‘::‘::dt: and order their transfer to the Government or to any other person
R .

it sees fit.
ganctions for ‘non-

' anti-competitive agreements and concerted
sed if parties ignore a warning notice issued
is only if the parties continue their involvement in
tice after the expiry of the warning period, or if they

later stage, that the Commission may seek the

,viourof economic undertakings, pecuniary sanctions may also be
‘miposed on giy_petsons, including corporates and individuals that were
noérned or involved in the infringement.

-

ecific to the telecommunications sector
L v

. ergers restrictive of competition

The Competition Ordinance (Cap 619) comprises a merger control regime that
applies to undertakings that hold telecommunications carrier licenses or which
directly or indirectly control such licensees. These undertakings are prohibited from

S
o

Mergers that fall within the regime under the Competition Ordinance (Cap 619)
‘and that substantially lessen competition in Hong Kong will sull be allowed to

he

s-r

J -
K

i

merger's restrictive effects. See s 8 of Sch 7. Mergers that would otherwise &

'zﬁ:‘: \»‘ ' - . . *"®%-& . . . )ndl
exempted ?»‘ the Chief Executive in Council for ‘exceplic

"licy’. See ss 9 and 10 of Sch 1.
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