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k.
RALTY JURISDICTION OF THE Court of First INSTANCE

ADMIRALTY o
. v ation of a shi for
5.2 of the Merchant Shipping (Local Vessels) Ordinance (Cap.548), a “vesse]” i defineg e r : . : a ship or any such goods after seizure, of |
as including: (a) any ship, junk, boat, dynamically supported craft, seaplane, or gy, il
description of vessel used in navigation; and (b) any other description of vesse] my ;;::]c ; g::‘ﬂg “';d:(f: :p740'f; n:;?:::ds;w;p:;r;M‘
ng . inanc

Kong or waters of Hong Kong not used in navigation or not constructed or adapeg f, B
or ’. \.’ o \
in navigation. In order for a vessel to be used as a means of transport on water, the |, at‘:‘c o the possession or ownership of a ship or to the ownership

must be navigable waters and she must be used in navigation. It 1s a question of fact iy Tt ,, ‘head extends to all questions relating to the posm

cach case whether a vessel is being used in navigation on navigable waters as 3 means of . .- gardless of the nationality of the ship and whether r

transport on water. The courts will generally look at the purpose for which the bogy : je residence or domicile of their owners may be (s.12 s oy €,

water concerned and the vessel are used. pssession may arise where a ship has been mi
1-07 Section 12A(2) covers the following subject matters: redellver her after a lawful termination of a charter 0’“

ery of possession will usually also include an order for the RanGISS
(1) ::Zr:lg::i l‘Q:tlo“ the possession or ownership of a ship or to the ownership of any \ unless o s Sopces ds 16 aild The coore bl . -. ction
(2) any question arising between the co-owners of a ship as to possession,  employ. B . % : ‘the
ment or earnings of that ship; i
(3) any claim in respect of a mortgage of or charge on a ship or any share therein,

(4) any claim for damage received by a ship; i
(5) any claim for damage done by a ship; #40r'good value without notice’of S
smg under a contract for the sale and purchmed'

(6) any claim for loss of life or personal injury sustained as a consequence of ‘5 y for t:'&“ i ¢
: | . . Sain ship” or “possession™ of a slnpw

ally involve a party seeking a declaratior
1€ ¢ nitled to be registered as such. Hong W'
otif :p %y 1n the Hong Kong register. The power willnu‘

any defect in a ship or in her apparel or equipment, or as a consequence of
the wrongful act, neglect or default of the owners, charterers or persons i g on WhaWNhas happened (The Hong Ming [2011] S H

possession or control of a ship; or the master or crew of a ship, or any other pa d@' n time and defendant forfeited, no '“

person for whose wrongful acts, neglects or defaults the owners, charterers o | g;.} | -j' ‘

persons in possession or control of a ship are responsible, being an act, neglecy | "..“' ing-between the co-owners of a ship as to pom
or default in the navigation or management of the ship, in the loading, carnage sy p (s.12A(2)(b)) — This head usually concerns ¢

or discharge of goods on, in or from the ship, or in the embarkation, carriage 5 nt of a ship. This head of jurisdiction was more lefe"
or disembarkation of persons on, in or from the ship; A viewed as tenants in common, but this position has now ¢

. S
A i
- - ——
;.
-

(7) any claim for loss of or damage to goods carried 1n a ship; | e 1 partners will usually be regulated by sharehokb
(8) any claim arising out of any agreement relating to the carnage of goods 1 ‘ uon by a party, the court has the power to order re
ship or to the use or hire of a ship; \ - .‘ ‘_bf the vessel until security is given for the full \u
(9) any claim; 6 nt msel an account of profits or any account ¢
(a) under the Salvage Convention 1989, 6 ect th f the shnp be sold and any other order it consxchs ﬂ
(b) under any contract for or in relation to salvage services; g ,‘g ,'
(c) 1n the nature of salvage not falling within items (a) @m or any {_‘s_\; pect of a mortgage or charge on a ship or any ! .
corresponding claim in connection with an aircra

f@ ¢d350f19 his beadns not confined to mongagesm&dm&rﬂn
Jower to entertain claims in respect of mortgages or char

- 9 ’ : Lo
) gn jurisdiction, whether registered or not and whe!her

(10) any claim in the nature of towage in respect of.

n aircraft

(11) any claim in the nature of pilotage in respect of p or an al th the HCO). A foreign law opinion will have to be tendered e
(12) any claim 1n respect of goods or materials supplied to a shi peration : dlty of the security interest created by the W
or maintenance, ns for outstandings and interest secured under the mum
(13) any claim in respect of the construction, repair or equipment of a ship or in n %h, der this head is to allow simple interest only: mn e ‘tk
respect of dock charges or dues; \ . fn' | ‘ ‘v- &
(14) any claim by a master or member of the crew of a ship for wages (mcludut:s | “-_t _\', 1age received by a ship (s.12A(2)(d)) — This M s clai
any sum allotted out of wages or adjudged by a superintendent to be due by y .'f rther than by a ship (which would be collision ¢
way of wages); | - e u\ Ivercrest [1962] 1 Lloyd’s List Law Reports 9&
(15) any claim by a master, shipper, charterer or agent in respect of disburseme 1 , ). and product liability claims against a manufactury
made on account of a ship; - ;'.‘ \ge 10 a ship (Hindustan Steam Shipping Co Lid v Sie
(16) any claim arising out of an act which 1s or 1s claimed to be a general ave "% Qp 167).
age act; lamage done by a ship (&lZA(’)(e))—-Thlsh«dm&tsn
(17) any claim ansing out of bottomry, h are ing u ee criteria: (1) the damage must be caused by s
(18) any claim for the forfeiture or condemnation of a ship or of goods whic by t .\.\ qngaged in the nav lsathllO( “‘NWQM
being or have been carried, or have been attempted to be carried, in a ship, Of | H\» ll\“ﬂ be the “actual ot noxious instrament B
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ADMIRALTY

was done (The Asian Atlas [2008] 3 HKLRD 461); and (3) the dam.ag.e must be Sustaing
by a person or property external to the ship, so crew and passengers injured while o boarg
must proceed under other heads (The Vinalines Pioneer [2016] 1 Lloyd’s Rep 273, (The
Asian Atlas [2008) 3 HKLRD 461). The damage must have been done by the shiy, and
not just arising out of the damage done (The Vera Cruz (No.2) (1884) 9 PD 96). Howey %

there need not be direct physical contact between the ship and damaged thing or persoy, for
example, ship may cause a wash (swell/wave) that causes damage, ship 1 may cause ship 2
to collide with ship 3, so that ship 2 can claim indemnity against ship 1 even though Was
ship 2 that was the “instrument” that physically hit ship 3, and the ship may “drive away"
another ship, that is, ship 1 causes ship 2 to take evasive action that somehow incurs loss
to ship 2. In The Chr Knudsen [1932] Lloyd’s Rep 423 ship | collided with ship 2 5o 11,
ship 2 sank on the claimant’s dock who spent money raising the wreck of ship 2. The clyp,
against ship 1 was within the head against ship 1 even though 1t was ship 2 that sty
the dock. The Prince was in tow of The Night Watch and was brought into collision
another vessel and The Night Watch was held hable to the other vessel under this head, 77,
Night Watch 1892 LT VII 396. The damage suffered by the claimant need not be physica)
damage, as long as it has a valid cause of action in tort for financial loss (The Dagmary,
and Ama Antixine [1988] 1 Lloyd’s Rep 431) including a claim for indemmity for liability
to others (7he Asian Atlas [2008] 3 HKLRD 461). The most common example of a clam
under this head is for damage arising from a collision between two ships, including costs
incurred for repairing a damaged vessel and ensuring that cargo arrived at 1its destination
(see, eg, The Daryva Bhakti [2013] 1 HKLRD 543; plaintiff’s claim was rejected on the
basis of lack of evidence of the costs sought being incurred. Appeal dismissed: [2014] 6
HKC 478). A further common example is damage done by an allisipn pctween ashipanda
fixed object, such as a dock or jetty. It also extends to cover any claim in respect of liabihity
for oil pollution incurred under Merchant Shipping (Liability and Comp?nsatnon for Ol
Pollution) Ordinance (Cap.414) (see, eg, The Eschersheim [1976] 1 Lloyd’s Rep 81).

jurisdiction to hear and determine any claim for loss of life (eg, a claim unde(
Accidents Ordinance (Cap 22)) or personal injury. As to the tlomt and sc\.tera§ \
shipowners 1f two or more vessels are at fault, and as to the right of contnbt’; ween

Any claim for loss of life or personal injury (s.12A(2)(f)) — This head includes the
. Ql}cg

them: the Merchant Shipping (Collision Damage Liability and Salva rdinance
(Cap.508), ss.3-6). The claim can be brought by a person 02 Dal
sons onboard another ship or ashore as a consequence of: (1) “any d¢

apparel or equipment™; or (2) any “wrongful act, qeglect or defau
terers Or persons in possession or control of the ship or 0 Ste
under s.12E(1) of the HCO and includes every person

or charge of a ship) or crew. The act, neglect or de.fault mus .ave been o
or default in navigation or management of the ship; (2) loadnpg, c i
goods (“goods” includes baggage: s.12E(1) of the HCO) on, 1n ship; or (.

. . ‘)
embarkation, carriage or disembarkation of persons on, 1n Or from the ship (s.12A(2)(1

of the HCO). . P
Anv claim for loss of or damage to goods carried in a ship (s.12A(2)(g)) [

: R
head includes the jurisdiction to hear and determine claims for loss of or dama%t? t?SC(d;%e
and passenger baggage; it does not include the master or crew s personal ﬂ? fcare 358
Eschersheim (supra)). This exclusion however does not arise if the personal eflects

1846. It covers !

2 This phrase is derived from the (now repealed) s.1 of the Fatal Accidents Act e

“negligent breach of contract” — meaning the breach of a term not o be negligent: Quinn
Bros (Builders) Ltd [1966) 2 QB 370.

10

¢ }

| JURISDICTION OF THE Courr OF FIRST INSTANCE
Uhere loss arises duc to damage done by another ship, inf each € S
yithin the ambit of s.12A(e) of the HCO. This is the head
ims for cargo carried on the offending ship, but also covers
yother ship. as il
sing out of any agreement relating to the carriage of
or hire of a ship (s.12A(2)(h)) — This head adopts language
yver claims in contract or tort as long as they arise out of an o
riage of goods in a particular vessel (Schwarz & Co Ltd v St El PR
£1957] P 179). It does not cover claims relating to carriage i BasE=

oo

v

s
- . A -
v
’

.

e is no need for a direct contractual relationship or nexus DEREEEEEE
’} there is a reasonably direct connection with the carriage ‘ G
essel; however, to fall within this provision, an agreement MUSE SR
0 jon with the carriage of goods on a ship (Gatoil Inte -
v | cturers Mutual Insurance Co [1985] AC 255): The mos
e C ur breach of a charterparty, claims for breach of "--:,;,f',._-
f“ﬂ* for freight and demurrage. It is also wide enough o ¢ S
' ';, against the ship owner for losses or damage arising from e
&0f cargo (see, eg, Tasmania Feedlot Pty Ltd and Others v 1ol G ,‘ n
g Kong) Lid [2024] HKCFI 2708). Claim in negligence DrOUgns &
| ‘ heg@Qwhers for overloading cargo (Samick Lines Co Ltd v Cwners
emoshl985] AC 711), or antedating bills of lading (Schwar=
‘1% of the head includes claims arising under a fowage CONGACS
than: [1972] 2 QB 543). The jurisdiction does not extend to: include
dgr ship management agreements, unless the managers were ex itlec " C
arties for the owners (7The Stella Nova [1981]) Com LR 200), claim for
yntainer hire under a container leasing agreement (Gatoil Intern
head does cover claims that are in effect for enforcement of an arbits
ider an arbitration agreement in a charterparty, but the drafter of th
int should take care to identify the underlying claim under the charte
h survives merger) rather than any claim directly on the award ( 7 Alas
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jalvage (s.12A(2)(i)) — In summary, this head confers juris
1d determine any claim in relation to salvage. It covers claims as follows:
; g under the Salvage Convention 1989 (as it has effect under $.9+ '.
*hant Shipping (Collision Damage Liability and Salvage) Ordinas ce
| "'leA(6)(a) of the HCO).? A salvage operation must have (i) had a
l t‘m order to give rise to a right to a reward (art. 12) and (ii) 1 &
.,;;;, nless services rendered exceed what can be reasonably coi si¢ :
srformance of a contract entered into before the danger arose (art. 19)

under any contract for or in relation to salvage services (includs e
TSing out of such contract, whether or not arising during the provision

i services: s.12A(6)(b) of the HCO). Under common law, salvage has
" ‘?.'a'j- as “'a service which saves or helps to save a recognised ctof \—7 ™
when in danger, if the rendering of such service is mlumigm RO <pid

g solely attributable neither to pre-existing contractual or offic d
pn ot

“.'. » .'..
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owed to the owner of the salved property nor to the inte
(The Cythera [1965] 2 Lloyd's Rep 454); or

(3) Clamms in the nature of salvage, but not falling within a ¢
S.12A(2)(1)(1) or (11) of the HCO:

(4) orany corresponding claim in connection with an aircraft,

The court has jurisdiction to award salvage remuneration for services rendered ¢
her cargo or apparel or any other property belonging to her (Wells v Owners (;
Float Whitton (No.2) [1897] AC 337) and to award interest on a salvage awar(i QT’;, '
[1975] QB 748). An owner of an aircraft which renders salvage services is cn(titltcc

same reward if an aircraft is used (s. il Aviati |
1 Hie Kok Bt (s.9(1)(a) of the Civil Aviation Ordinance (Cap
| Any claim in the nature of towage and pilotage (s 12(A '
tively) — This head includes the jurisdiction tc':) hearganc(i dctiﬂ%&?ﬁ;ﬂ;“iét)c;c§pcg.
respcc.t of a ship or aircraft. Towage can be defined as “the employment of one v 1nm 2
expedite the vovage of another. where nothing more is required than the accelera:i:“; "
progress” (The Princess Alice (1849) 166 ER 914) and a claim in the nature of tow'g 5
not cpnﬁned to actual towage but extends to escorting services by a tug from outzug(lc~|-s
port into a port (7he Leoborg [1962] 2 Lloyd’s Rep 146). In relation to an aircraft :oL\ 'd
age and pilotage means towage and pilotage while the aircraft is waterborne (s l'2F(;‘.
of the HCO), N
Any claim in respect of goods or materials supplied to a ship for her operation or
ma.intenance (s.12A(2)(1)) — This head includes the jurisdiction to hear and determine
claims made not only by the supplier of goods or materials, including bunkers, but also
claims by other persons such as masters or agents making advances to enable the purchase
of goods or materials (The Fairport (No.5) [1967] 2 Lloyd’s Rep 162). For claims for ser-
vices which are said to come under this provision, the nature of the services must be judged
as a question of fact as at the time the services were supplied (The Oriental Dragon [2014)
I HKLRD 649). The court’s in rem jurisdiction must exist at the time the writ was 15sug

aim define Under

a &hjp.
¢ Glag
Aldorg
d 1o the
44R)) as

if the basis of the in rem claim upon which jurisdiction exists arises only after thc

was issued, the Court would not have jurisdiction in rem over the vessel (The
(supra)). The claim must be related to a particular vessel (The Decurion [20] %

930) so claims by agents against shipowners under standing agreemen@

D
ultiple
rall “nec.
n that respe

ships may not come within the head. It is also wide enough to include
essaries” including the provision of crew services (or payment of

(The Nore Challenger and the Nore Commander [2001] 2 Lloyg
include a claim for hire of containers under a container lez @ e

the hire of containers had an insufficient connection with thec
River Lima [1987] 2 Lloyd’s Rep 106 (CA)) and n any event
not specify a particular ship (The River Lima [1988] 2 Lloyd’s Rep
management services may come within this head if sufficiently ti _
the goods and services or head (0), but claims for management fees in lieu of notice would

not (The Oriental Dragon [2014] 1 HKLRD 649).

Any claim in respect of the construction, repair or equipment of a sbip, dock
charges or dues (s.12A(2)(m)) — It has been held that “equipment” connotes items of a
more permanent nature, for example, anchors, cables, hawsers, sail ropes and. such things
as may be said to be part of a ship’s equipment, but not consumable stores like fuel. oil
coal or food (Secony Bunker Oil Co Ltd v Owners of the Steamship D 'Vora [1953] 1 W LR
34). A repairer that remains In possession of a ship has a common law possessory lien
(Smith’s Dock Co Ltd v The St Merriel (Owners), The St Merriel [1963] P 247). '

Any claim by a master or member of crew for wages (s.12A(2)(n)) — ’F‘Cl“dcsbl":
jurisdiction to determine claims in respect of sums allotted out of wages or adjudged by

tract did

e procurement of

12

(

103). It dogs not <
ent as 1t w@hat
peration of thewessel (The

._o., 'RALTY J"R'\’,’( rl(l\.' {5 I M) { OLRT f 17 r I ' ANCY

o be due by way of wages Only a master or crew member. but niot anyone

Hene of a master'’s or crew's Wages ). can mvokes the court™s ;uﬂ‘ldFCﬁm
’ ,\ ¥ (The King Coal [2013]| 2 HKLRD 620 The Fearfess 1201315 HKLRD

;J. ;'é Of the head bClﬂg read more n.'nr-r.s.'lj, that the :;r,rrer:.ofmdmg head m
..,e, jon)). In order to qualify as wages. the sums must have been carned m
'., on board a Ship or in duties connected with 1t though not ncceqq"l'y
boarc the ship (The British Trade [1924] P 104, The t'r;ll-nwmz ‘tems have

\ C erablc ds wages within the head: (] ) 41.1mdgc<, for wrr)n‘zfu‘ m
/ ong [1991] 2 HKC 503); (2) wages earned after wmnzﬂ;l termmination
B{The Pointer Apitong (supra)); (3) a bonus agreed to be paid on special
g Elmville (No.2) [1904] P 422); (4) social benefits incorporated into the
pntract (The Arosa Kulm [1960] | Lloyd's Rep 97); (5) repatriation costs,
f' and pensi d contributions (The Westport (No.4) [1968] 2 Liowd's
“;{‘_» nce proceedings to recover wages does not terminate the
ontr @S ontinue to accrue and may be recovered in that clammn
i

: P 167).

ma d crew’s wages gives rise to a maritime lien; this may extend 0
mec uo &
»

' ent indemnity (The Pointer Apitong (supra)). If a volunteer, such
Bank or a per 0 has arrested the ship, pays wages. he will be entitied
d/ "_the me ctien in respect of the wages so paid, provided the payment
he sz nctic @ court (The Berostar [1970] 2 Lloyd’s Rep 403). Conversely
subrggation of such rights if payment was made without leave of court.
S jur 10N to entertain a claim for wages by the master and/or crew that
’3 .ﬁ)rcign ship. However, notice of such actions must be given to the
onghong of the state concerned, if there is one in Hong Kong (0.75, =5(5)
wa-master,. shipper, rchartcrer or agent in respect of disbursements
;t of a ship (s.12A(2)(0)) — This head includes jurisdiction to hear
uﬁ }the master, shipper, charter or agent on account of a ship. “Master™
y ‘\ on (except a pilot) having command or charge of a ship (s.12E(]) of
,’rn r can f)nly. claim disbursements properly incurred by him n the course
| ._'.,.:;- ?nd in his capacity as master where he had authonty to pledge the
t, that 1s, where the owner is liable for the expense (The Ripon City [1897)
iermore, the disbursements must relate to the operational aspect of the ship
al Dragon (supra)). It does not include disbursements made by him which
--'-{'_fi, r for charterers’ account (The Turgor (1886) 11 PD 21). A ship's agent
?harge or commission for his own fees provided the disbursements
dilities incurred were for a particular, identified ship (The Wespor: (Na3)

"\.. %
t\’l ! i

ds Rep 342).
| v out of a general average act (S.12A(2Xp)) there 1S a general
Vhere “any extraordinary sacrifi
A extraordinary sacrifice or expenditure is voluntarily and reasomna-

( ’;4 | 6 in ti’me of peril for the purpose of preserving the property imperiifed
gave fure” (s.66(2) of the Marine Insurance Ordinance (Cap.329)). Where
' ':.'Il_&ules have been incorporated into the contract of carmage, the obliga-
| .3\?‘." (Eespect of general average are contractual (Castle Mnswrance CO Lad v
‘ana Shipping Co Ltd [1984] AC 226). Similar to s.66(2) of the Manne
nance (Cap.329), Rule A of the York-Antwerp Rules 2016 defines Seneral
Yaextraordinary sacrifice or expenditure is intentionally and rewsonedy

aJor the common safety for the purpose of presen ng / rom perd the prop-
| a gplflmon maritime adventure”. The ship owner has a lien on carge for
o \M;‘ mbution ((.‘(l;\'flt’ Insurance Co Lid (\\:q»m)) and Ny (\\lulN pavment

spect Of cargo's general average contribution before AgrRing o part with

vl i
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tion 12A(1)(c) of the High Court Ordinanc
diction the Court of First
ymencement of the Supre

e: any other Admiralty
Instance had immediately before the
me Court (Amendment)y Ordinance

the cargo. This lien is enforceable against the consignee of the cargo even tho
signee was not the owner of the cargo at the time of the average incident
no personal hability for general average, subject to any limitation period asle
Insurance Co Ltd (supra)). The ship owner will be entitled to recover all reasonab)e CO%I(Q
incurred in exercising a lien over cargo for general average contribution provided the |,'C,',
was reasonably exercised (The Lehmann Timer [(2014] QB 760).
1-26 Bottomry (s.1 2A(2)(q)) — These are actions that are brought for the purpose of
enforcing bottomry bonds (contracts for a loan on the security of a ship for the duratyop
of the voyage, with the risk of the loss to the lender of the ship) (see, eg, The Atlas (Clark)
(1827) 166 ER 162). In other words, it is dependent on: (1) the necessity to obtain fupds
for the purpose of the voyage; and (2) the necessity of obtaining the funds by bollomr‘-
because it cannot be obtained any other way, that s, the distress of the vessel and the wan
of personal credit on the part of the ship owner. Bottomry bonds are obsolete in practice

in this day and age due to the availability of credit and funds through means other hap,
bottomry.

ugh the con.
and hence undey
defences (¢

\ ) of the HCO extends the Admiralty jurisdiction to include any other 1-31
( :?'; sn which it had lmmcdmtely prior to the commencement ofSupremc

S

ent, Ordinance 1989. This includes the historic jurisdiction over acts done
Y ﬂiﬂ‘ls for necessaries and the power 1o award interest
- g

I |

. 2.Maritime and Statutory Liens

\
-

OPCratcs effectively as a charge on the particular ship 1-32
imMythat will follow the ship. notwithstanding a subsequent
to the ship from the time the facts happened which gave rise

ontinues until it is discharged by way of being satisfied. laches of

e lAck of reasonable diligence in enforcing the maritime lien (see. cg,

X1851) 1 884), or in any other way which it may be discharged

1-27 Any claim for forfeiture, condemnation or restoration of a ship or of goods
(s.12A(2)(r)) — This head includes the jurisdiction of the court to grant a declaration i
respect of the proceeds of sale of a ship forfeited or condemned by the court and held by

Wellens (18UW-%3) 1R 4 PC 161 ) (¢g, by a court sale: O.75, £ 19%5)) total
the Bailff (The Skylark [1965] P 474). The court may condemn or forfeit dangerous goods festructio ture of the res and condemnation as prize. Under Hong
sent or carried on board any vessel of Hong Kong flag or foreign without being properly ns arisi Q\ damage done by ships, salvage, bottomry and respondentia
marked or without a written notice having been given of the description of the goods, or | Qneis hypothecated), and seamen’s wages and/or disbursements are
under a false description or with a false description of the sender or carrier. o

L BROeRised as giving rise to maritime liens.* A maritime lien is 2 personal
1-28 Droits of Admiralty (s.12A(2)(r)) — This head includes the jurisdiction to determine N . to the sole benefit of the maritime lienee. and is not capable of rans-

claims on behalf of the Government to condemn as droits of Admuiralty any goods found :-";-,.},‘_ ‘39 of the Law Amendment and Reform (C onsohidation) Ordinance

derelict on the sea, including flotsam (ie, goods which float when a ship is sunk), and : r 3 HKLRD 561)). subject to the point in §1-22 above: | ' -
Jetsam (ie, goods thrown into the sea to lighten a ship which nevertheless sinks), or lagan, | : 14};‘ tens: Although the other claims identified in s.12A(2) of the HCOdo 335
(sometimes known as ““ligan™; they are goods heavier than water so they will sink, cast e, BB maritime lien. thev are enforceable by an action i rem and arrest of the

the sea from a ship which perishes — Sir Henry Constable s Case (1601) 5 Co Re’p.;lﬁbz;,)i.- , -,\;;.,f' 1) and are con{monlv referred to as giving rise to statutorv liens. The

AR e onoened i groundy (e swesAcmtsltynoaty: (T Rine (mhf,s oﬂ a n re: Pect of such claims is lost by virtue of a stscqucm chanzé: of owner-

of Admiralty) v Forty-Nine Casks of Brandy (1825) 1 Hag Adm 383). Suchthings»mUSl #t the right will be protected as against the new owner vaprocecdings

be returned to their true owner, 1f he appears in time, otherwise “‘??’ wﬂlbecondcmmd f:_‘,n to the change of ownership. Thus intending buyers of ships wall

as droits (The King (in his office of Admiralty) v Forty-Nine Cas&__:g{g;yndy (supm.))'. Wit e o bas‘ccrtain e *LIC}; R \h; e \n

The Hong Kong Special Administrative Region’s Government’s right te claim wreck docss o : >o - PrOCEcdings Cust. Al Craump

not extend to unclaimed wreck found outside its territorial watets (The Lusitania [1986} RAHICN IS a claim by a master, shipping, charterer, or dgent o respect of

i &.

QB 384) ~ N\ i\ , account of a ship (s.12A(2)(0) of the HCO).
: -,‘./;"’ ' R\ " :t{,
' .\ e . : .
(b) Section 12A(1)(b) of the High Court Ordinahce: procgggﬁ&;s il 3. Admiralty Proceedings
specified in s.12A(3) N\ e
& O R T . 7 , 2 :
. e S N .. s Court RESCUINGS are 1ssued out of the High Court Registrv in the usual way (see 134
1-29 Section 12A(3)(a) extends the Admiralty jurisdiction to any application to the Cou e

‘&JO the provisions of O.75 (O.75. r.3). \dmuralty actions bear the prefix
CF Fe ided over by an Admiralty Judge \lthough no rule of O.73 says so in
@nding practice all applications within the \dmiralty junsdiction are made
EBthan summons and heard in open court, subject to the discretion of the
f"ple applications to chambers so that solicitors may appear. There is no
t " :'.Hong Kong, although certain Admiralty matters such as dasgssments

..l
.‘3

of First Instance under the (i) Merchant Shipping Acts 1894-19:7.9 in their apglhcal:z;
to Hong Kong, (ii) Merchant Shipping Ordinaqce.(Cap.?iil‘): (ii1) Merchant t:i)pnp =
(Safety Ordinance) (Cap.369), (iv) Merchant Shipping (le.nbnhty anfi C0°mpen(§?d||11|\cc
Oil Pollution) Ordinance (Cap.414), (v) Merchant Shlgpmg (Reglgtra.u.on) . dm:mt‘t‘
(Cap.415), (vi) Merchant Shipping (Limitation of Sh1p9wnem anb;mg) 1;(1 i)
(Cap.434), (vii) Merchant Shipping (Local Vessels) Qrdnnmw (Cap.548), «
Bunker Oil Pollution (Liability and Compensation) Ordinance (Cap.605). | —

1-30 The Admiralty jurisdiction also covers claims for damage, loss o.f hfi orh'.:m‘ulinﬂ
injury arising out of a collision between ships (s.12A(3)(b)) anfl clgums Or‘ﬁcd g
of liability in connection with a ship or other property for the legislation speci

al

Baig 0!_ a . | \ ' N\ » -
SIS Tepeal of .94 of the Merchant Shipping (Scafarers) Ondinance (€ P478) (856
( 1pping (Seatarers) (Amendment) Oudinance (2013 2 master no longu has a

all disbursements or liabilities properly made or incurred by him on account of"
SIZA(3)(C) T . Sl ....\‘ .-,-‘.‘ A%
14 B\ 15 LA AN k - :1
T‘f AR, e QA
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of damages and references under O.75, rr.41-43 can be referred to the Registrar, Practice
Direction 1.1 governs both in rem or in personam Admiralty actions. For matters Which
are not specifically dealt with by O.75 or the Practice Direction 1.1, practitioners shoul
consult Practice Directions relating to cases in the General List.

4. The Writ of Summons

An Admiralty action in rem and an action in personam cannot be commenced i the
same Writ; separate writs must be issued.” In an action in rem, all of the plaintiff's ¢laim.
must fall within the Admiralty jurisdiction of the court and there can be no “piggy-backin F2
of non in rem claims in an in rem action (The Oriental Dragon [2014] HKRLD 649 ). The
writ must be indorsed with either a general indorsement of claim or a statement of ¢laip,
in the usual way: 0.6, r.2(1)(a). A writ in rem cannot be served out of the jurisdiction.

An Admuralty junisdiction writ in personam may be served out under 0.75, r4 (rather
than O.11).

(a) Wnit in rem

A writ in rem may be issued against the res in the prescribed form, but only when the
Admiralty jurisdiction can be properly invoked (s.12B(2), 12B(3), 12B(4) and 12B(S) of
the HCO). Where a res previously arrested in other in rem proceedings has already been
sold by the court, a further wnit in rem by a different claimant may be issued against the
proceeds of sale. It 1s usual practice for the plaintiff to be named. However, if the action is
being brought by owners of a ship or cargo, the plaintiff is usually described as “the owners
of the ship or vessel "X ™ or “the persons entitled to sue in respect of a cargo lately laden on
board the offending ship. However, a defendant may apply to court for the solicitors of the

plaintiff as named on the writ to name all parties for whom the solicitors were a“‘hQ"SO
to issue the wrnit (John Harvey v The Owners of the Screw Steamship “Euxine "(lS?lN

The wnit should be i1ssued against the “owners or other persons interes
property proceeded against, and not the defendants, that 1s, the regitgd
S

ER 283). %
o
IS, In
name (see Form no.l in Appendix B). If the ship 1s sold after the writ 1
procedure is for the previous owners to acknowledge service of the m
owners to intervene in the proceedings as persons interested i t&
0.75, r.17. The same 1s the case where there has been no
the incident and the filing of the writ, but a person other than the registered
to be the real or beneficial owner: such party should not file an ackno
should intervene and any acknowledgement will be struck out (7he Ti
(HCAJ 322/2001, 8 October 2003)). This general rule is to be depa rom 1if the writ
has to be issued against particular named persons due to the nature or circumstances
of claim, for example, claims against a co-owner of a ship pursuant to s.12A(2)(b) of
the HCO.
Sister-ship in rem proceedings (except claims solely for the enforcement of mantme
liens) are usually commenced against a ship and all other ships which are in the registered

owner’s ownership at the time the writ 1s issued, that is, her sister ships. In cases where

5 Order 75, .3 of the HCO provides that a writ by which an Admiralty action in rem is begun must be

n Form no.1 in Appendix B, while a writ by which an Admiralty action in personam is begun mus!
be in Form no.l in Appendix A
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:ster ship actions are contemplated, the writ shiouid name the offending ship and all other
= ¢ which at that time are in the defendant’s registered ownership. In practice, the writ is
ss:wl ly directed agz.linst th.c “(m.ners and/or other persons interested in the ship or vessel
; and her sister-ship pqmculanml in Schedule A of this writ” Once a ship named in the
writ has been served with the writ or arrested, the writ must be amended immedately by

iriking out the names of the remaining ships. This follows the rule that only one ship can
: served with a writor arrested for one cause of action (s.12B(8) of the HCO: The Banco

1971] | Lloyd’s R?P 49). In practice, it 1s not unusual for claimants to issug sepémtc
writs against cach sister sh'lp to preserve their cause of action against each fshlp. This 1S
a“owcd under S. I 2B(®) whnf:h proYudes that it does not “prevent the 1ssue pf. in respect of
any one such claim, of a writ naming more than | ship, or if 2 or more writs each naming

q different ship™.

O; (b) Writ in personam

@issued against one or more named defendant(s) personally. It
¢ High Court actions founded in tort or contract in that it is specifically

Q ¢ 5.Arrest of a Ship or Property

alling within s. 12A(2)(e)~(q) of the HCO, 1t 1s necessary to consider s.12B(4)
CO. It is divided into two parts: the first part deals with the identity of the “relevant

ofthe
p%" (as referred to in s.12B(4)(b)), and the second part deals with the requirement that
Eos

)

relevant person was at the time of the cause of action the “owner or charterer or n
session or in control of the ship™. The onus lies on the plaintiff to prove so with “strong
and cogent” evidence (The Fan Yun 123 [2006] 1 HKC 603). The “relevant person” refers
to the person who would be liable in an action in personam on the assumption that the
action succeeded, for the purpose of establishing the court’s Admuralty junsdiction, 1t 1s
not necessary to establish jurisdiction to prove that the person was in fact hable on the in
personam claim (The Bo Shi Ji 393 [2015] 3 HILRD 424).
As to whether the relevant person was “owner ... of the ship™ in Re Resowrce I (2000)
3 HKCFAR 187¢ the Court of Final Appeal held that, absent exceptional circumstances
such as fraudulent procurement of a registration, the registration of a person as owner of
a ship in the port of registry was “virtually conclusive™ of the ownership of the vessel “in
the general run of things”. However, it can be relevant to consider whether someone 1s the
“beneficial owner” of the ship in question. A court would be ready to draw an inference that
aregistered owner of a ship is its legal and beneficial owner, the key question being purely
one about title to property; it is only in exceptional circumstances it would be prepared to
find otherwise (Re Resource 1 (2000) 3 HKCFAR I87, The Convenience Container [2007)
3 HKLRD 575). That said, tollowing the Court of Appeal’s decision wn The Almopil 61
[2015] 3 HKLRD 598, registered ownership iselt may not be conclusive of the beneficial
OwWnership of a vessel (albeit the name registered on shipping registers would sull be of
fundamental importance in establishing legal and beneticial ownership). A court s entitled

\-‘
6 The case i also reported at The Tian Shang No.8 [2000] 2 Lloyd’s Rep 430,

\?
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to look behind the registered ownership to determine whether the registered owney held
shares (or part of the shares) in the ship on trust for a third party: 1f'a true trust existeq, then
the requirements of s.12B(4)(1) and (1) may not be satisfied.

As to whether the relevant person was “charterer ... of the ship”, this is not i o
demise charterers but includes voyage, time and slot charterers (The Decurion No.2 |2 3 |
2 HKRLD 930). As to whether the relevant person was “in control”™, in the same cas@u
was held that the person’s connection with the ship must involve either full possesson N
a contractual right of control and that the relationship to the ship cannot be merely casya|
the person be 1n control of the ship not in control of the company which was the ch
of the ship, the person must be in the position of a charterer (even if not described as such)
with a contractual power of control over that ship, such a power of control would NMvolye
having the night to direct the master as to how the ship was to be employed and its ¢
ence would not be consistent with some other party having a superior contracty
of control.

For claims falling within s.12A(2)(a), (¢) or (r) of the HCO or for claims solely upon
maritime hens or charges, 1t 1s necessary to consider s.12B(2) and (3) of the HCO unde
which the claim may only be brought against the ship in question.

As noted above, after acknowledgement of service an in rem action proceeds as a hybry
action, in rem agamst the property and in personam against the defendant. Thereafter.
subject to O.75 and the Admuralty jurisdiction Practice Direction, the usual rules apply
Admuralty junsdiction actions are liable to applications for stays on the basis of forun,
non conveniens (Bright Shipping Ltd v Changhong Group (HK) Ltd [2019] 5 HKLRD 30
[2020] 2 Lloyd’s Rep 1 (CA), [2020] HKCFA 24; The Milano Bridge [2022] HKCA 749.
[2022] 1 HKLRD 1151, [2022] 1 Lloyd’s Rep 441 (CA)).

dricreg

al power

(a) Procedure and purpose of arrest

The main purpose of arrest within the action in rem 1s to obtain securnity for damages
to be awarded in due course n litigation or arbitration. The plaintiff is entitled to suffi-
cient security to cover the amount of its claim with interest and costs on the basis of its
reasonably arguable best case up to the value of the ship (Hua Tian Long (No-1) [2008] 4
HKLRD 719). e@ a

Arrest with the ulimate purpose to obtain security for foreign pr idings and foreign
or local arbitration 1s allowed. The fact that the dispute is subject Q going arbifration.
or that the dispute 1s governed by an arbitration clause, mus &m osed in the affidawt
supporting the warrant of arrest; the presence of arbitr @ p dings m_a‘y'aﬁ'cct the
Court’s exercise of discretion 1n releasing security unconditionally: Th@\ﬂena'l( [1979]
QB 377; The Britannia [1998] 1 HKC 221. This is done by way of arfesting the property
named in the writ in rem within the territorial jurisdiction of the c%n d thereafter nego-
tiating security for its release, usually an insurer’s letter of undertaking or payment Into
court, or applying for an order pendente lite for the sale of the property by way of a courl
sale. The court has jurisdiction to maintain an arrest where the purpose of the arrest1s 10
obtain security an in rem claim to be stayed in favour of arbitration under the Arbitration
Ordinance (Cap.609) 5.20(6) and HCO s.12B(6A) (The “Alas”[2015] 6 HKC 557). Once
security is furnished, the in rem proceedings will be stayed in favour of arbitration

The arrest process is initiated by filing the following documents with the Registry
(0.75, r.5): (i) a Warrant of Arrest; (ii) an Affidavit to lead the Warrant of Arrest; and (11"
an undertaking to pay the Bailiff its reasonable costs and expenses incurred in the arrest In
addition to these documents, if the claim is for possession of a foreign ship belonging 10
port of a state with a consulate in Hong Kong, a notice that action has begun must be gIve!
to the consul; if the claim is for bottomry and the bottomry bond is in a foreign languag®:

18
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| translation must be submitted to (he Registry In considering an application for a

of & rrest, while arrest remains discretionary in Hong Kong (cf England & Wales)
151 ~does not consider the threshold sufficiency «%f the }ncms' of the plamtiﬂ"s
v' whether the plaintiff has identified a cause of action which if true forms a
ijﬂCﬁOl‘l inrem (T/)(’Amign [l‘)()I] 2 HKC 491). This is subject to the observa-
under the duty of disclosure it would be incumbent on the plaintiff to disclose the

C facts that showed that the plaintiff in truth had no claim at all ( The Asian Atlas
3 HKLRD 461).

1
b
-"

s the crucial document in an arrest application. There 1s no prescribed form. The

has 10 be made by the plaintiff or its agent with personal knowledge of the facts

d musgegfull particulars of the nature of the claim (or counterclamm).

-. | ag within the Admuralty jurisdiction of the court. that the claim has
}'. 5 and the name and nature of the property to be arrested. The relevant

o1 zf" f the HCO should be identified. If the property is a ship, the port of
on o1 the ship has to be specifically identified (such as to mimimise the risk of the

ip being arrested).

dm: ;falré&nder 5.12B(2)(d)(q) of the HCO, the affidavit must state the

(b) Affidavit to lead the Warrant of Arrest

]
‘.\.
4’
:
‘e
v
A
F B
.
A
S
-
-
.

i
a8, ';:r‘

BaRLS
g

'}"} of the person who would be liable on the claim in an action in pers
senam (the relevant person):
that the relevant person was, when the cause of action arose, the owner, or char-
térer of, or in possession or in control of, the ship in connection with which the
claim arose; and
that at the time of issue of the writ the relevant person was either the beneficial

R

pwner of all the shares in the ship in respect of which the warrant 1S required,
or, where appropriate, the charterer of it under a charter by demise is required 1o
give full and frank disclosure of all matenal facts giving nise to the dispute.

s the arrest is of a sister-ship, the affidavit must state that the registered owners

‘ 1p at the time the action is brought were the owners or charterers or in

.
-

AT

LR 40

:’f':COntrol of the ship in respect of which the claim anises at the ime when
n arose. The most obvious example 1s the ability to dictate what 1s to be done 1in
0 the vessel. The mere fact that a party is described as “operator™ or may be the
the charterers is not conclusive evidence that the party has control over a ship.
jon about ownership 1s usually obtained from online service providers such as
,E"; \" quasis and Seaweb. It is also good practice to exhubit a copy of the ship’s
anscript of Register.

IS T ";Admiralty jurisdiction to arrest to enforce an arbitration award directly ( The
ong [1997] 3 HKC 579); however, in rem proceedings may be commenced if the
g claim is pleaded as being in respect of one of the subject matter junsdictions
to enforce an arbitration award (The “dlas ™ (supra)).

I non-disclosure or false or inaccurate statements contained n the affidavit can
e warrant of arrest subsequently being set aside, the ship being released from
security returned. Generally, a plaintift'is not required to depose to the mer-
“ (Sin Hua Enterprise Co Ltd v The Owners of the Motor Ship “W.
B R 770). However, it must give full and frank dlsclt\§um of all tacts relevant
r he has a cause of action falling within the Admiralty junisdiction of the court,
the claim being struck out and the warrant of arrest being set aswde (The Hong

Y ALSy
pra)).

-

'
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ADMIRALTY

within two months after service of the writ on the defendant, and the defendant Must
within two months after acknowledging issue or service of the writ file a prchmmary acl
in the Registry: Part Two of a prehiminary act shall be deemed to be that party’s plcadmgs
(0.75, r.18(2)). The obligation to file a preliminary act extends not only to owners of the
colliding vessels but to all parties involved in the collision action. The court’s discretion
to dispense with the filing of prehminary acts is to be exercised judicially, consndcrmg
whether the prejudice suffered by the defendant 1s irreparable; 1f it is not, the action should
be allowed to go forward so that it can be determined on its menits rather than struck out
(Wong Wai Fong (Administratrix of the Estate of Wong Fok, deceased) v Leung Cho §-¢
[1982] HKC 263).

A statement of fact contained 1n a preliminary act 1s a formal admission and the court
will hold the parties to statements contained in the prelimmnary acts.

The court has the power to order the amendment of a defective preliminary act. Contens
of the preliminary act, divided into Parts One and Two must contain the particulars and
pleas set out in O.75, r.18(2). Applications for particulars of damages and assessment of
damages 1s to be made to the Registrar. The established practice of the Admiralty Court is
to first determine liability before an assessment of damages to be carried out: cogent rea-

sons are required for this order to be reversed (Calandra Shipping Co Ltd v Noor Maritime
Lid |2014) 2 HKLRD 242).

8. Limitation Proceedings

A ship owner and other designated parties are entitled to limit their hability ansing out
of a single marntime incident to a particular sum, irrespective of the total number of claims
and their amounts. The act of invoking hmitation of liability does not constitute an admas-
sion of hability as such. If a limitation decree 1s granted, the ship owner (and others) will
set up a fund and all claimants can only look to the fund for satisfaction of their claing,
but not otherwise. In the ordinary course of things, a claimant will accept a pro-rata shgm
of the limitation fund 1n satisfaction of the entirety of its claim. In Hong Kong, thMoh
limitation can be found 1n the Convention on Limitation of Liability for Mari imeClims
1976 (also known as the London Convention) (set out 1n Sch.2 of the Mcrc@\t" 1ppIng
(Limitation of Shipowners Liability) Ordinance (Cap.434)) (llablll%md by the
Protocol to the London Convention, adopted on 2 May 1996 and enwfed into force on !3
May 2004). Article 1 of the London Convention defines “shxmgvgct” 10 include thncrs,
charterers, managers and operators of a ship. Shipowners, safvo;s and lnabnhtyﬁlgsufe(’s of
all the foregoing groups of persons may limit their iability in agcordance with ﬂgc London
Convention. As to charterers’ ability to limit in respect of claims by owneiSpsee The MSC
Flamina [2025] UKSC 14, N

Liability may be limited 1n respect of loss of life, personal injury, losi.of or damage to
property occurring on board in connection with the operation of the ship or salvage oper-
ation, and consequential losses arising therefrom (art.2(1)(a) of the London Convention).
Limitation depends on the type of claim and the size (tonnage) of the ship involved in the
claim. There are four bands of claims in respect of loss of life and person injury and four
for any other claims (art.6(1) of the London Convention).

Claims under art.2(1)(e) and art.2(1)(f) are subject to limitation even if brought by
way of indemnity, as construed within the context of art.2(2) of the London Convention
(Sun Wai Wah Transportation v Cheung Kee Marine Services Co Ltd [2010] 1 HKLRD
833). They are, however, not subject to limitation to the extent that they relate to remu-
neration under a contract with the person liable (art, 2(2) of the London Convention). In
Hong Kong, since 5.15 of the Merchant Shipping (Limitation of Shipowners Liability)
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(Cap A434) disapplied art 2(1)(d) of the London Convention, claims in respect
al expenses are not subject to limitation (Perusahaan Perseroan (Persero)

tina v Trevaskis Ltd (2023) 26 HKCFAR 297))
er. r, under art 4 of the London Convention, a person will be barred from claiming
1 if a claimant establishes by evidence that (i) the loss resulted from the plamtiffs
. L_. ‘0" omissions of which the person was reckless, and (i1) actual knowledge of
that the very loss in question would probably result. The burden of establishing
| ;;_-' Ir ﬂ'ls not entitled to limit liability rests on the party seeking to break the limit
t.4 'The right to limit is regarded as “almost indisputable” (Floata Consolidation
7e Hing Vehicles Ltd [2016) 2 HKLRD 1091) or “virtually unbreakable (The
14]2Lloyd s Rep 315). If the ship in question is owned by a corporation (which
iably the case in pgaglice), it 1s necessary to identify a person (either a director or at
n ior within the plaintff's management) who can be regarded.
~ »-—« ﬁ@ mencement of limitation proceedings 1s set out m O.75,
Procee commenced by the issuance of a writ (Appendix B Form No.2
, service out of jurisdiction) in the Court of First Instance’s Admiraity
c t'q y secking limitation relief shall be named as the plamtiff in the action
‘ol )Y and at | ne person with claims arising out of the casualty must be
a def ithe action; additional defendants may be described generally
(2), (5)) Tumtation may also be pleaded as a defence in an appropriate action
;"_:d 2

seven, days after the acknowledgement of service of the wrnit by one of the
d therein or (if none of them acknowledges services) within seven days
hm;ted for acknowledging service, the plainuff, without serving a statement
n “b t take out a summons returnable before the Registrar in Chambers for a decree
| oility, or (in default of such a decree) for directions for the further proceed-
| : on (O.75, r.38(1); The Equator Crystal [1998] 4 HKC 568). The summons
)¢ supported by affidavit(s) proving the nature of the plamtff's case in the action and
e ihe defendants named in the writ by their names has acknowledged service)
ert on at least one of the defendants so named.
- davit must state the full names of all persons who, to the knowledge of the plam-
;3;-- ms against him in respect of the casualty (0.75, £.38(3)). On the heanng of the
ons, the following may take place:
) if i it  appears that the plamtiff’s right to limit is not disputed, the Registrar may
Q : a decree himuting liability, and fix the amount to which liabihty 1s to be
limited (r.38(5)).
'if it appears o the Registrar that any defendant has insufficient information ©

'.elumtodecndewhetherornottodxsputethephmnﬂ\nghbﬁun&lhe

“hearing may be adjourned to enable the defendant to obtain such nformation

8(6))

3) ; « theRegxstrardoes not make a decree of hmitation, he must give such direc-
astofunherproceedmgsmtheacnonasappeutohmhbem

&8(7»
imitation decree is not made, the parties may be ordered to file pleadings i the

L

"Q‘" ple tiﬂ‘may ask fmad&lmWOfﬂwWOf&eﬁbﬁlmM
d offers to pay into court the alleged linutation amount WWW&M

oq‘
s

Then e -

s a firm name or the name under which a person carmed on it business, and where

: ,...il.‘\ ‘ m a claim m‘u\s[ the phll\tlﬂ‘\l\ respevt of the M “MM “(“‘“MN
thy l'ohtlon to a ship), ho may be so descnbed: O 75, 6308, Ve !nmnq k) &
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