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My ¢ Law In Hong Kong
//lyllot\;;s‘_a’:‘hg that )y | W .

) app ¢ plage
(2 is located is different from ), :w| € Whe, mepﬂo" — Waiver of communication

is taken to have been sent or po,. ‘;‘ttl Wh YE 6.5 may be instances in which the offeror waives the need
U, Mwmm‘m, ted to him. Afterall, the rule exists the offeror’s protectic

petween the originator ang the free t0 forgo it. The typical example of such waiver would be uml,?t ,: (:

= is taken to have been- Wreggy, h‘ i:acts. which can be accepted by performing the prescribed condy, ;

melewu::mepmofbusmess of the ongma(or and | “ lﬂ the offo, and the offeror is then bound to perform his side r»f!hLP

(‘) Wsent at the place of business of the addressee pul Carlill v Carbolic Smoke Ball Co [1893] 1 OB 256, '

of subsection (4)-

@) Nﬁ&m the addressee has more thap one plyc
m me plw of busmess lS that \Vthh h'lﬁ lh "]\C of ”tbe oﬁ‘emr may waxve the need of Commumcatlon he 1s also at thﬂy
relationship to the underlying transaction, or wh ere thep, ﬂw-l J“::mltﬂ speclﬁCd mod ofdeallng as giving rise to a valid acceptance. Hence.
underlying transaction, the principal place of bUSlncgg 2 : toen though the offer as/made through the post, and it is reasonable in the

W or the addressee, as the case may be; _ post the offeror can expressly exclude the postal rule
ptance should only be made by telephone, or some other

T the acceptance

6 oﬂ‘gror may prescribe method of communication

(b) if the originator or the addressee does not have | Dlac
business, the place of business 1s the place where (he ongl;‘alof
or the addressee ordinarily resides. @ ation 1s specified by the offeror without [imiting
(6) Wbaememgmatorandthe addressee are in different (i, 2006 @ cceptable mode, then any other mode no less
1 Umvm Standard Time.’ so=constitute acceptance: Manchester Diocesan Council

onv Commercial & General Investments Ltd [1969] 3 All ER 1593.

- wﬂt -5

oeq’ iithis cor ntext usually refers to the speed of the mode in question.

it th he ,_".’,‘*r l_s not specified, the mode can be implied from the

' mmb dinance was based, used the s vere there is an established course of dealing between
/ edge of. Therefore the 0, W e » courts v ;13 Il try to save bargains rather than strike them down:
- “'.x vaen 1t 1S unkrfiown how the Brogt 'OpOL. «e. ' ayCompany(1877)2App Cas 666.

-4\4

out of the provisions of the Electron
- th ‘wordmgOfthe UNCITRAL Mode] L sy

}{}r 0 Optlons in the Chwee Kin
’H om’ ln abance ofan
?.':--I \’ﬁ | - 8
digds ! » Ordinancewill
2
me ' stem, for example, 2

¢ceptance of the offer, the

1at the offeror is generally free to prescribe any mode of
-A .'A waive communication, the limit of his freedom 1s
far as prescribing silence as acceptance: Felthouse v
Understandably, commerce would be in chaos if
s formed by somebody distributing offers n
burden of his counterparty to reject him.

‘: ,", silence can amount to communicated acceptance
imstances: Rust v Abbey Life Assurance Co Ltd [1979] 2
D 1 Rust th s Court of Appeal held that a failure by a proposed
Insured to reject. 5 fered insurance policy for seven months justified on its

o

O\ ;‘J,', ' ,,'; o8 ‘\;\!‘\,«,‘ v". g ce by conduct s& also Treltel The L&W Of

aline bookstore, by submitiii: 5y
' 7"5' r will normally 1550¢ g -ontrac *{ ’4" Ed, 2 IO) pp33-35 In Kar Ho Development Company Ltd v
? N > unless otherwise a2 t“‘d Axls ? ‘1 ' [2001] 1 HKC 86 Mayo VP made the following comments
i oﬂ'er and acceptance and 'rto»% ' ‘, L non-performanoe of an obligation can ever as a matter of

.- | hw'm&(’fconsumg an act of acceptance:

“It all depends on the particular contractual relationship and the
particular circumstances of the case ... In the different field of
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%
jiation, @ failure 10 perform may sometimes be
W wﬁ;\&m and may Oﬂly be C\p lcablc&(\o Nag 0'.'\1‘.”\
person in the position of the feP“d'at‘“S party as an clcct;() : Bongy,
gepudlaum. The critical point to be noted i lha( 1o Ay
m s silence may have indicated that the COntract y, hl]c L(‘
it could not in any sensible way be interpreted as being the "‘C‘ran »
Yy, W - Clsc :
a right to rescind.” .
Silence ined with conduct signifying acceptance cgqp
mmm,wedb acceptance of an offer: Brogden v Mey- AMOyp o,
Lord S OPolitan ai,
Company (1877) 2 App Cas 666, 672 per teyn. See the nex geq, n)m
6.8 Acceptance by conduct

Even though no formal assent 1s communicated to the offeror, 4 Offer cq .

acceptedbycondwt, xebydspatchnm g0oods in response o an offer {0 by

by rendering services in response to an offer to request to i Uy, o
Electronic Holdings Ltd v United Parcels Service Ltd [2007) 1 wi g 1
the same vein, an offer to supply goods can be accepted by the offeree

“Mmdmgﬂngoods Weatherby v Banham (1832) 5 ¢ &pe

P“g
Conduct would only have the effect of acceptance if the offerec had (s

(objectively) intention of accepting the offer: Khatri v Cooperatieye Centra,
WM-BWMBA [2010] EWCA Civ 397. Objective Intentiog

m_”._w a asonal ;}lev person, having regard to all the relevay

and circurr cgsez\would regard such conduct to eyip

-—-—*n B
e e R A T 7.{* Ay

s,nb t

i
q

n catlon s it is notapplwabk

intention to accept the offer; the subjective intention of the parfis:

, Teror knew that the offere:
1l [ ClearingLt:

actording to the natur

1 thoSe words
fice tion’ would
offeror did not

0l

n agreement which does not e
‘\ enforceable must involve some
ar m return for the other party $

R -
) . '.'.' . "'L‘.'
J ’ :'/,. .‘",3
J < -~ a
¢’

!,
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standard definition of consideration adopted is that
%OLR 10 Ex 153, 162 per Lush J:

i A 4 g]uable consideration, in the sense of the law, may consist either in

right, interest, profit or benefit accruing to the one party, or some
some forbearance, detriment, loss, or responsibility, given, suffered, or

‘mdeﬂaken by an()thef

s do not enquire into the adequacy of consideration as long as it i

| cient, i€ it has some value in the eyes of the law. Gratuitous pmmnsm
sﬂﬁ not constitute enforceable contracts,

'n ( llffit,’ \/

e ber about consideration:

rmally involves the conferring of a benefit or the
detriment: Currie v Misa (1875) LR 10 Ex 153, 162.

Th pourts will not,measure the adequacy of consideration. See
o @ +t v Tho 842) 2 QB 851, 859, Chappell & Co Lid v
“Nestle Co Lt 0] AC 87, [1959] 3 WLR 168, [1959] 2 All ER

l, 103
_ f*’?*- Si

""4"’/‘ {)14

must be sufficient in the eyes of the law. See Thomas

(1842) 2 QB 851, 859, Chappell & Co Ltd v Nestle Co Ltd
87 [1959] 3 WLR 168, [1959] 2 AIl ER 701, 103 SJ 561.

can be sufficient consideration: Cook v Wright

......
- « -.
- g 4,r
i {* \ A 1
» ar
. N A
B / ¢

eration 13 not usually good consideration. But note the
‘:f pat consideration and executed and executory
”_,‘that past consideration can be good
1 i :**-'} here was an understanding at the time the contract

t u”i\ vice would be paid for: Re Casey's Patents,
«L ] 1 Ch 104.

public duty cannot usually be good
asbrook Bros Ltd v Glamorgan County Council

» 244
") :-»'C' v" \‘”l.

l

itractu 13« hgauons payment of a lesser sum on the due

C deratxon for the whole debt: Foakes v Beer
'as 605, Pinnel’s Case 5 Rep 117a (important
an d oAi"'; ethmg additional, can be released by deed,

Hu{%a se to take a lesser sum in full discharge of

ird party can ‘make a part payment).
v’ﬁt{‘ hganons payment of a greater sum to ensure
/ eommctedfortscamedoutonnmecanbe

~ Williams v Roffey Bros & Nicholls
&‘ 2 1] 1QB 1 (CA).
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A | obhgatl(ms. N SOME  Circyyy., <
5 cwmctlml ;
(10) Bﬂsﬁﬂg Of Pmm‘sw Estoppel will prevent the |, Neeg petween two parties for the benefit of a third party 15 o4 enforceable by

Promic. ' "
rights from Cl\forcmg uoxw | a et third pmy who 1s, as it 1S sometimes PUL, ‘4 stranger to (he

T —
—

S“SPG‘M thoge "M f
7 et seq, below. . tion’. 1 am aware, of course, that there are ,
WU see pam 2 s¢q \ehy w”id‘o':s to the rule, but none of these would apply "(':ﬂ:c f;rc.. ntn: m:r/
para 7.7 below, the UK Supreme Cour c Ex¢ lalsO aware of the proposals before the legislature in, | ns;l:m(;:/l %
view of issues arising from Williams v p, offer ”P Csts [VI ales for the reform of the rule; and of the judicial abrogation r’(,'tlld
WLR 474 (CA), the decision in Foqf i Fog q,d ‘ ule eﬂ'ected in Australia by the decision of the High Court (split4 03 -
L ination”: see MWB Business Exchange Lid & in Trident General Insurance Co Ltd v McNiece Bros Pty Lid (19%s %) ,,(,
)) [2018] 4 AlLER 21; [2018] 2 WLR 1603 R ALR 574, a case thec gactsdo\g v;/hlchJ t;‘cz;r many similarities to our own
. case, Mason CJ an 1ison J held that the rules that only a nars
Consideration moves from the promisee Inm:tonmct can sue on it, and that consideration must move Bflmrfn(l h/
7 RS 7 ::mw do not apply toa pollcy of insurance; Toohey J held that: :
Apmmlse.tobeenmeable,mustbe suppo dy C‘ionsl eration moy INg frop | “When an ms ges a liability insurance policy, identifying
ﬂ'epmlmsee('mo“m in Latin as quid pro quo and aiso as the bargyj), ‘hCO’\. the that evidence an intention on the part of both
The genenlmleISMWhlle consideration must move from the Promie - insurer that the policy will indemnify as well those
it need not move to the pro:msor. Therefore, the requirement of copgi . e, with e assured contracts for the purpose of the venture

is satisfied if the plomlsee, that is to say the plaintiff in this cag gum‘ s

the pollcy, and it is reasonable to expect that such a
detriment, at the promisor’s request, even though this confers no correspg ¥

affairs by reference to the existence of the
‘ ictor may sue the insurer on the policy,
» that the contractor is not a party to the contract
or and assured; and Gaudron J held that a
Dror has accepted an agreed consideration for a promise
ob efi athu'd party comes under an obhgauon to the third party
1t and the third party acqmres a right to bring

Ndin

beneﬁtonﬂ:epmmlsorl(aol.ee & Yip v Euro Treasure Ltd [1985) | ik é

s the benefit of that promxse
SN2 &P, ..s-.._,:."_ 4 ? ?
fa,@ ) Lid [1991) ,‘QB_ b (CA \C& 847 853

the law of England certain principles are

Iue Cross™ (Asia-Pacific

| thatonlyapetsonwhoxsapartytoaconuact
it. Ot »hW knows nothing of a jus quaesitum tertio
sht ¢ wg,n »d by a third party] arising by way of contract.
may t confenedbywayofproperty as, for example,
ist, bus "" cumotbeconfaredonastmngertoaconuact
 en i’@‘:- se the contract in personam. A second principle

\

winisurance Pic (2 000]
to ule:

to accept the .«"'m} "thwhomaoonn'actnonmdersealhasbeen
ords ‘and s le wenforoe it consideration must have been given
n suggests itself yromisor or to some other person at the promisor’s

1ese l “phnclpls are not tecogtuzed in the same
€Ju 1der ofcertamContmentalcounmesorof
her well established. A third proposition is
| m the contract may sue upon it if the
racted as his agent. But again, in order t©
. he must have given consideration either

-f 1§ ;tho.promtsee, acting as his agent in gving

| .;_—_i : <epohcy is not named 3
on fi or it, can claim any beneli

|
; oF

that the policy was intended =1 =
T x or as well as for the benel! of T s
ractor’s claim would fall foul of the \\ellt
it f-‘?'”} rule that, on the face of it, 2 contré

L4
..
*14
o
! ) r -2
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« measure the adequacy of considey,

' 0 X "'
an ngideraﬁo" must be sufficient i the eyes of the 1q,, by
ing of value in the eye of the |y, 7

a
fo or as long as she should be 3 \\1do\§° O by

condition she paid the sum of £1 per year towards the groy4 r ::lu,e

had to consider Was tl}is admcr; ;;oluntary gift or “
ion? He found as follows - altho g
ontract supported b eration ugh
:‘c(:rn tt;: ciﬁenp:y have been respect for the memory of the testator, the p:\.c &
- as not a payment contingent on taking the Pfopc;{:nb
¥ by

of £1 1o the executors W . . .
was a payment in consideration of the right to stay in the cottage,

When Patteson J .
v consid

been very willing to find consideration op ¢, ki
@

ple Bainbridge v Firmstone (1838) § A & E
sides of the same coin. Ip ¢ 8

The courts seem to have
possible value — for exam br
Often the benefit / detriment analysis 1S twWo

it is easier to find the detriment:

Defendant asked permission t0 weigh two‘of the plaintiff's boilers apg
promised to return them in the same condition that they were i When

his czg,

he took possession of them.
e The plaintiff gave his permission. ’
e The defendant took the boilers apart but failed to put thcm"ﬁ&’};u
together.

e The defendant said that no consideration had been proyided"for b
promise to restore the boilers. (A

weigh the boilers; and he could do so only by obtairing\germission from e
plaintiff, which he did obtain by promising to retugn«lﬁ&i in good edndifips.

We need not_inguire what benefit h ected 1o derive. The p]ﬂ}imiff!ﬁé}.

g R LN A AN
A

i

b

A N
) \

L W .

have given or refused leave.’
[Emphasis added] N\ &\

Per Pancfon J: (p 744) ‘The consideration is, that: the plaintiff, at the
defendant’s request, had consented to allow the defendant to weigh the boilers
I suppose the defendant thought he had some benefit; at any rate, there 58

etriment to the plaintiff from his parting with the possession for even so short
a time.’
[Emphasis added]

An interesting application of this principle i : R
;g principle in the HK context 1S Andayan
Chan Oi Ling [2001] 1 HKC 252 per Deputy Judge To:

44

) e o ' ’
Per Lord Denman CJ: (p 744) ‘The defendant had some '_wqg‘&i;{l‘or wishingdo ‘{
D

act Law In HOMG pong —
con
¢ equally compelling reason for not upholding the

i1 G g legalit
ot is that it is a contract of exploitation. As a general pﬁi n:: l);) l(:.-f

4 women of full age and competent understanding have (h
iberty of contracting and that their contracts when entered int:
creely and vo!untarily shgll be l.1cld sacred .ar)d shall be enforced by
courts of justice: There is nothing to prohibit a local resident from
entering into contracts of the kind gntcrcd into by tl)e appellant, though
il reasonable member of our society would consider such a wage of
th outrageous. But it is not the court's duty to enquire into

$ 2,000 8 MO e
‘he adeq onsideration and a pepper corn does not cease 1o he
ood consi eration.”

[Emphasis added]

i ﬁecdo,ﬁetb"‘dﬁ‘fﬁmctping you were allowed to do appears to be, at
Rc‘St . the US,_ 00 .consideration, irrespective of whether that thing was in
eas forla detriment. In Hamer v Sidway 124 NY 538 (1891):

fact a benef |
fe promised his‘nephew that if he would refrain from drinking

o Anuncicl . .

.' l\i?lﬁ'df’ using gobdeco, swearing, and playing billiards or cards for
“yioney until-hewas 21 years old the uncle would pay $5,000, to which

w’ the ncpth;.gg'eed.

The mphew fully performed his part of the agreement.

cCAnO(hc

parkerd stated his decision at p 538:
| *The defendant contents that the contract was without consideration to
support it, and, therefore, invalid. He asserts that the promise by
refraining from the use of liquor and tobacco was not harmed but
benefited; that that which he did was best for him to do independently
of his uncle’s promise, and insists that it follows that unless the
promisor was benefited, the contract was without consideration. A

contention, which _if well founded, would seem to leave open for
controversy in_many cases whether that which the promisee did or

omitted to do was, in fact, of such benefit to him as to leave no
consideration to support the enforcement of the promisor’s agreement.
Such a rule could not be tolerated, and is without foundation in law.”

[Emphasis added]
And at p 539:

“The promisee used tobacco, occasionally drank liquor, and he had a
legal right to do so. The right he abandoned for a period of years upon
the strength of the promise of the testator that for such forbearance he
would give him $5,000. We need not speculate on the effort which may
have been required to give up the use of those stimulants. /t is sufficient

that he restricted his lawfil freedom of action within certain prescribed

45




s upon_the faith of hi uncle’s agreement, and noy, 1,0‘,1:%
h,' ~med the conditions imposed, 1LIS 0}"0 moment whey, -~ |
formance actually roved a b. nefil fo 1 ‘b'-o"\”‘w’ s ang yy,, :.?:.H !
1l not inquire into 1t but were it 2 proper supject O.f Nquiry T
mgﬁr:; - this record that would permit a determinatiop

no

: U g
” that the \
was not benefited in a legal sense.

[Emphasis added]

: ' ion based on parties prectr:o:

e d toward finding Cons‘derat‘on, : Stricy
“I'h;ibﬁ::;n reliance of a contractual promise has continued: see f,,
l()joenn-o\':'ncial Estates Plc v Merchant Investors Assurance C, n
11983] Com LR 158 (CA) per Slade L.

andmark case of Chappell & Co Ltd v Nestle Co Ltqd [1960)
}1119?;]]3 WLR 168, [1959] 2 A:ll 1:ZR 7.01. 103 SJ .561, }here 1S an imp t
conflict between the slightly artificial view of consnderago;} (which takes
account the sales and marketing beneﬁt.s) held by the majority in this e ang
the dissenting view, which 1s gossnl?ly t00 narrow. Gl.\"cn the Moden
proliferation of benefits, the majority view may be more suitable (Which g,
contains the oft-quoted peppercorn example). It also shows the coyrt’

: o : S addeg
willingness to find good consideration in commercial cases to uphold g
bargain:

N2 the;,

QXamp]c
’Pany L’ d

| A 87,

e Anyone sending a postal order for 1s 6d together with three N

: estle oy
chocolate bar wrappers was entitled to get a copy of the recof
“Rockin’ Shoes™. )
 The copyright owners of the music could obtain a royalty bated’s;
the ordinary selling price of the record. ‘

e The question for royalty purposes was whethe;*‘thée.ssélling pricg

included the chocolate bar wrappers, so that the-actual royalty shedn.
be higher. a P,

The court had to discover whether the 1s 6d was adf ordiniary retail selling price
and whether the contract included the chocolate barwrappers,

Lord Reid:

‘It seems to me clear that the main intention of (/e y [0 tnauce
people interested in this kind of music to buy (¥ perhaps get others 12
buy) chocolate which otherwise would not have been bought 11~
course, true that some wrappers might come from the chocolate Whi!
had already been bought or from chocolate that would have been boug™
without the offer, but that does not seem to me to alter the case. Wi
there is a large number of transactions — the notice mentions 30,00
records — I do not think we should simply consider an isolated Qa“'
where it would be impossible to say whether there had been 2 d‘“f“
benefit from the acquisition of the wrappers or not. The requirem!

46

Gonffac —
Id be sent was of great ; R
wrappers shou .o U Breat importance tq ¢ .
g:ie“re would have been no point in their Sim he Nestle Co;

: : P|)’ offerin re
6d each. It seems to me quite unrealistic to divorce th%: v vee for 1

chocolate from the supplying of the records, 1 is a ptc):’é‘c':lgyo: (;}:3
contract sl i i Offe( to supply goods if he (a) Boeq
Some‘hi"g Of. value to the supplier and (b) PAYS money: the
consideration is both (a) and (b). There may ha

Ve been cases wh
: asc. cre th
acquisition of the wrappers conferred no direct .

Ct benefit on the Nestle Co
but there must have been many cases where it did. | do no see why the

ssibility that n some cases the acquisition of the wrappers did not
directly benefit the,\Nes__tle (?o .should require us to exclude from
consideration the gascs where it did; and even where there was no direct

benefit ﬁoma\t’p@“a\ggﬂisﬂion of t.hc wrappers there may have been b
indirect benefit bysway of advertisement.’

(Emphasis added]
Lord Somérvell'of Harrow:

“The questionythen; is whether the three wrappers were part of the
considerationy or,/as Jenkins LJ held [in the appeal to the Court of
Appeal], a condition of making the purchase, like a ticket entitling a
memb€fto buy at a co-operative store. I think they are part of the
consideration. They are so described in the offer. "They,’ the wrappers,
‘will help'you to get smash hit recordings.’ They are so described in the
récord itself — ‘all you have to do to get such new record is to send three
wrappers from Nestle’s 6d milk chocolate bars, together with postal
order for 1s 6d’ This is not conclusive but, however described, they are,
in my view, in law part of the consideration. It is said that when received
the wrappers are of no value to Nestles. This I would have thought
irrelevant. A contracting party can stipulate for what consideration he
chooses. A peppercorn does not cease to be good consideration if it is
established that the promisee does not like pepper and will through
away the corn. As the whole object of selling the record, if it was a sale.
was to increase the sales of chocolate, it seems to me wrong not to treat
the stipulated evidence of such sales as part of the consideration.”

Viscount Simonds (Dissenting):

“In my opinion, my Lords, the wrappers are not part of the selling price.
They are admittedly themselves valueless and are thrown away and it
was for that reason, no doubt, that Upjohn J [the trial judge in the first
Instance] was constrained to say that their value lay in the evidence they
afforded of success in an advertising campaign. That 1s what they are.
But what, after all, does that mean? Nothing more than someone, by 10
means necessarily the purchaser of the record, has in the past bought
not from Nestles but from a retail shop three bars of chocolate and that
the purchaser has thus directly or indirectly acquired the wrappers. How
Often he acquires them for himself, how often through another, 1s pure

47



//——_-\a,’d
- 's certain_is that, if }
speculation. Ih uires the wrappers from ... bar,

. . CryL
s ought them, that purchas is not, or at the lowest is noy Necey. 0
h as his subsequent purchase ,; )

part of the Same transaction 0of q yp. b

~-"_Q('0r
m the manufacturers. ~Ag

jection fails, whether it ;
ude. therefore, that the objection fails, i
I conclu ds of Upjohn J) the sale bears no resemblap,

that (in the wor : . : et
the transaction 10 which the section ... 1S pointing’ or (hy

. . - lh e
wrappers for part of the selling price and are incapable of valy, three

] X uOn ;
is there any need to_take what, with respect, I think is g ~'0m¢; ‘\,\w
n) U ot

artificial view of a simple transaction. What can be easier . '?‘
2

manufacturer to limit his sales to thc?se members of the public w},, fulg
the qualification of being this or doing that? It may be assumeg that lh]cl
manufacturer’ motive is his oWn advantage.”

(Emphasis added. Note: 1s 6d is one shilling six dimes].

°“‘°"ded

7.3  Difference between adequacy and sufficiency

Provided consideration has “some value’ in the eyes of the law (Suﬂicicnc\'L
the court is not concerned with how much value attaches to that consideratig,
(adequacy). Consideration that is illegal, against public policy, illusory o
impossible will not be sufficient in the eyes of the law. An agreement for ‘plajp
loyalty and chastity’ and ‘cohabit ... live happily together’ was held not 1o

constitute good consideration for being against public morals: Chan Man Tin/

v Cheng Leeky [2008] 3 HKLRD 593 (CFI).

74  Forbearance to sue can be good consideration

A request that the promisee refrain from doing something whi€h hevor she is
otherwise free to do can be good consideration: Pitt v PHH 4sset Managemen
Ltd [1994] 1 WLR 327. In Pitt, the court had to consider, Whether there had
been consideration provided to make good the agreementy |

e Property was put up for sale at £205,000. 1 N

e Two parties were interested (plaintiff and Buckle), bids started &

£185,000 and increased to £200,0005, \
e Plaintiff bid £200,000 and defendant accepte‘éfﬁﬁﬁj‘eét to contract.

e Buckle bids increased offer to £210,000. ﬁéféﬁziant informs plaintiff
acceptance is withdrawn.

e  Plaintiff threatened the estate agent acting for the defendan! “’i‘hi‘;“
injunction if sold to Buckle, and would tell Buckle had withdra
offer.

e  Plaintiff then reached agreement with the estate agent ! o
defendant would sell the property to the plaintiff for £200,0

48

Law in Hong Kong

contra®! .

not consider any further offefs provided that the plaingis
oxchanged contracts on the property within two weeks of reccivi‘r:; :

ant decided to accept Buckle offer of £210,000 byt 4;

Defendant . o
: e plaintiff the opportunity to exchange contracts that da)%“;
£210,000.
o plaintiff refused, defendant sold to Buckle, defendant brought action
for breach of contract.
eter Gibson LJ found: i
1) The judge accepted Jareat of the injunction only had a nuisance value

which could nothave succeeded. However, by agreeing to the lock
out agreement, the defendant was freed from this nuisance.

2) The thfea,tjaigéiising trouplc with Buckle was also a nuisance which
removed.gave some consideration.

(3) Thg.pxomi*éé by the;,,plgintiff to get on by limiting himself to just two
Weeks if he waseto_exchange contracts was also of value to the

“defendant. N\
Thé combination of thie 3-factors constituted valuable consideration. However,

the.idea that the giving up of a worthless claim which would be a nuisance
.appears probl maticsIt will be seen in the next two cases discussed that it must
be a balancingwact between practical needs to facilitate agreements, and

preventing the use of coercive tactics. Even if the promisee bona fide believes
they have a right to sue, and in fact they do not, forebearance to sue can be

,.:gabdfqpnsideration, as established in Cook v Wright (1861) B & S 559:

‘e Notice was given to the defendant occupier of a house calling upon
him to pay his share of the cost of works done in an adjoining street.

o Defendant objected that he was not liable as he was not the owner.

¢ Later promised to pay a reduced contribution in instalment by way
of three promissory notes after threatened with legal action.

¢  Defendant paid first instalment but refused any more.

*  Plaintiff brought action to recover the balance.

* It transpired at trial the defendant was not personally liable to make
a contribution.

The court had to consider whether the promise to make the reduced

contribution was enforceable. The court argued that, although the defendant

believed he was not liable, he knew that the plaintiff believed he was. The

compromise was enforceable against the defendant. The compromise had been

a detriment to the plaintiff because it was not able to take proceedings agains!
actual owner of the house.
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| t t0 t threats to sue fyop, L

. is imp 3 : \ .
For practical reasons {50 UL waseless, for *floodgates’ purpogc i
5 CB 548. However, the strict legal logic is not very de
of considera $40) = ion theory as seen from the decision: PURe

terms e

e plmmﬂ’bm‘@‘ an action to recover sums of £1 3 and g7,
«  The defendant promised to pay as long as the plaintiff dig ,,,, " |
his ¢l . Ug
The defendant refused to honour the promise, 5o the plaintiy
Tindal CJ had to consider whether the promise not i,
“’“?, sion for the promise to pay the sum claimed, he relied on an
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m that a man should institute proceedings against another, whe,
he is conscious that he has no good cause of action. In order to constify

a binding promise, the plaintiff must shew a good consideration
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* e onress and the question is, whether tha
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Cather sideration, though i ' : z
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Kenyon (1840) 11 Ad & E 438:
s . \, if d;ed and left his estate to his daughter.
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Afier. she” came of age, she promised to repay the debt. She paid
interest for a year.
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The plaint # agave up control and management of the estate to the

ufficient to cover the cost of educating his

taining the cottages, the plaintiff guardian
10 to meet these costs.
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the defendant, or detrimental to the plaintiff.”} 118 falled to honour the promise but this was held to be unenforceable.

yus loan was given before the Defendant later promise to
J follows the approach that past consideration is not
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Because of the occasional injustice crgath by this rule., there js , ™
a pragmatic appraisal of consideration n commercial re|
courts. In Chong Cheng Lin Courmey v Cathay Pacg/fv Alr
HKLRD 10 (CA), the defch!ant varied _the terms of its “Mployimgy,
with the plaintiff’ by providing for retirement bgncﬁts. Wi

reached retirement age, the defendant Qeclmed to give the prg
benefits, arguing that the plaintiff provided no more than pasy :
this new promise. The Court of Appeal decided tha there \f«:iho,, fo
consideration given by the plaintiff, in the form of her reﬁain°\as %
exercising her right to leave throughout the years,
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7.5.1 Exception — request of promisor

An early illustration of the exception comes from gy
(1615) Hob 105.

In considering whether a past service can be good considera
Hobart CJ put 1t like this:

‘a mere voluntary courtesy will not have a consideration 1o Upholg
assumpsit. But if that courtesy were moved by a sy, an

. o . R 2 ”Q ';%
party that gives the assumpsit, it will bind: for the :

— ! (1€ promise, fhoyop
follows, yet it is not naked, but couples itself with the suij before 1
the merits of the party procured by that suit; which is the differem’ﬁ’d

[Emphasis added]

Assumpsit in this context means an undertaking eithe
perform a parol agreement. Therefore, the concept is, when the SEEYictwzs
performed at the request of the promisor, and payment, wds
expected, it is the same as if it were performed later after

ipleig, ,, Brag g
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1047 the court examined

In Re Casey’s Patents, Stewart v Casey [1892] 1 Ch

‘.' -

the issue of whether a past service serve as consicgég*i;idg for a proniise. |

* Patents were awarded to Casey in congideration of his Services as the
practical manager in working Stewaft and Carlson’s patents.

The court found that although it is usuauy the case thaf\a ‘past service cannol
support a future promise, in the situatioh where a_past service raises the

implication that at the time of service it was to be.paid for, the later promise

could be an admission evidencing a positive bafgain on the faith of which the
ongmal service was rendered. In this way it is like an acknowledgment of
delayed and expected payment.

The question whether consideration was past was essentially one of fact. The
act must have been done at the promisor’s request: the parties must have
understood that the act was to be remunerated either by a payment or the
conferment of some other benefit. Payment, or the conferment of a benefl.
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WS TeaSonably ¢
theréward Was o~

been legally enforceable had it beep e

m ust have PTOmlsed

L au i 1.eong [1980] AC 614 applied.
o Lai

.6 Pre-existing duties

1 ward v Byham [1956] 1 WLR 496:
n

child was well looked after and happy
wanted to live with the mother.

‘Namely the extraordinary conditions existing at the tum of the
I8th century under which seamen had to serve their contracts of
employment on the high seas. There were strong public policy grounds
at that time to protect the master and owners of a ship from being held
to ransom by disaffected crews. Thus, the decision that the promise to
pay €xira wages even in the circumstances established in those cases
Was not supported by consideration is readily understandable. Of
course, conditions today on the high seas have changed dramatically
and it is at least questionable, as Mr Makey submitted, whether these

Cﬁs might not well have been decided differently if they were tried
today.’

Performance of a public duty
In Glasbrook Byos Ltd v Glamorgan County Council [1925) AC 270:

Police officers supplied for the purposes of protecting safety men ata
mine from strikers.
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