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amp Uy 0rinanCE Cap 117 1.01
. Long title |
- _onsolidate and amend the law relating to stamp duty
[1 July 19811 L.N. 173 of 198)
PART I
Preliminary
(Format changes—E.R. 2 of 2014)
{  Short title (\\
This Ordinance may.,bb;@:itéd as the Stamp Duty Ordinance.

[1.01] General note | Q.

A brief. lcgl§1a"V° histqu,;f.dl'-‘xhe Staxpp Duty Ordinance (Cap 117) is in order.
Siam p&deY, first becami€ q?\argeablc in Hong Kong upon the enactment of the
Stamp, Ordinance 1_8663(-12' of 1866). It was subsequently replaced by the Stamp
e “of 1921) and the Stamp Duties Management Ordinance 1911

Ordinance 1921 (8 )
(35 of 1911). A@whboth statutes were improved over the years, their persistent
opacity, and complexity warranted a complete overhaul, culminating in the

enacln;?gi{pf the present Stamp Duty Ordinance. It is nevertheless critical to have
a sengc_of history when researching on stamp duty issues, as the accretion of
autfiorities in the past 150 years remains useful in modern litigation.

|\, .
2.,  Interpretation
(1) In this Ordinance, unless the context otherwise requires—

adhesive stamp (%595 ¢7 7€) has the meaning assigned to it
by section 5(3);

adjudication fee (#E %) means the adjudication fee
prescribed in the Fifth Schedule; (Added 5 of 2000 s. 2)

agreement for sale (¥ § #3%) has the meaning given by
section 29A(1); (Added 2 of 2018 s. 3)

assessment (3#L) means an assessment made by the
Collector under section 13 or 47L as to the amount of stamp

duty chargeable on an instrument, and assessed (31 %) has
the corresponding meaning; (Amended 10 of 2013 s. 24)

authorized ATS provider (3T 8 16X % AR5 38 HEA)

means a person authorized under Part 111 of the Securities
ide automated

and Futures Ordinance (Cap. 571) t0 provitt < :
trading services within the meaning of Part 2 of Schedule
5 to that Ordinance; (Added 5 of 2002 5. 407)

11
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- 238 X&) means an Lty

bearer instrument ( . ' ns any s, Y

bearer bY delivery of w!nch any stock can be tranw‘

include an instrument relating ¢ : Sl

loan expressed in terms othe, tOCk W,
currency Of except to the extep Q

is repayable, or may at the option of any perg,, % chy

. the currency of Hong Kong; (Amended 77 0fl98'7p“3

o & . :
4 (# %) is to be construed having regarq
bo:m((b); (Added 10 of 2013 5. 24) 0 Sec,

) K EPFLHL) means buver

puver’s stamp duty (R % s buyer’s g

cyhargeable under head 1(1AAB) or (1C) j, :‘}:lgp:}q

Schedule; (Added 2 of 2014 5. 3) i)

chargeable (T T HUK, B0IK) means chargeable y, d
Ordinance;

Collector (% %) means the Collector of Stamp R,
appointed under section 3; i

contract note (% 3 ¥4%) means a contract note reqyigy.
be made and executed under section 19(1); *

conveyance (¥ % ) means every instrument (includin, \
surrender) and every decree or order of any court wherd (

—

——

r

any immovable property is transferred to or vested( )
person; |

conveyance on sale (% 3t # % 2) means every.conveya:
whereby any immovable property, upon the.sale thereof g
transferred to or vested in a purchaseror, arly other persy
on his behalf or by his direction, andineltudes a foreclog?
order; Y

duly stamped (#° % 38 % ¥ 3%), Jin'‘velation 0 aninstrumer
means duly stamped under this Ordinaneg\in respect of &
stamp duty chargeable on such instrument: '

exchange participant (% % #7 4 $1%) means an exchir
participant within the meaning of section 1 of Part | d
Schedule 1 to the Securities and Futures Ordinance (4
371); (Added 12 of 2000 5. 23. Amended 5 of 200254

€xecuted and execution (4 3L), in relation to an instrum“"
not under seal, mean signed and signature respec(i\'cb':

Joreclosure order (1t B 4) means every order or decre f
or having the effect of an order for, foreclosure;

H .
ong Kong bearer instrument (% #1324 X ) means’
rument issued— |

12 |
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Ordinance (Cap 117,
(a) in Hong Kong; or
(b) elsewhere by or on behalf of a body corporate formed

or an unincorporated body of persons established :
Hong Kong; Ished, in

1.01

Hong Kong stock ( # #357) means stock the transfer of

which is required to be registered in Hong Kong;

instrument (X %) includes every written document:
instrument of transfer (¥3f L ¥) means an instrument by

means of which any Hong Kong

J Kong stock is transferred, and
includes a letter<of tenunciation;

Japanese House Reégistration Office (B A j & 4 # )

means the'effice in which during the Japanese occupation

of Hong-Kong were kept the registers or records of houses
and buildings andidocuments relating thereto:

jobbing business (4 74255 K #) means any business

‘carried on by an exchange participant which is specified
Jas jobbing business by regulations made under section 63:
(Amended 12 of 2000 s. 23)

leasé (#&%9) does not include mortgage by demise;
loan capital (&% ¥ &) means any debenture, debenture

“stock, corporation stock or funded debt (by whatever name

known) issued by any body, whether corporate or
unincorporate, or any capital raised by any such body, being
capital which is borrowed or has the character of borrowed
money, but does not include any such investment which—

(a) carries a right of conversion into stock or to the

acquisition of any stock; or

carries or has carried a right to interest the amount of

which—

(i) exceeds a reasonable commercial return on the
nominal amount of the capital; or

(i1) falls or has fallen to be determined to any extent
by reference to the results of, or of any part of, a
business or to the value of any property; Or

(c) carries a right on repayment to an amount which
exceeds the nominal amount of the capital and is not
reasonably comparable with what 1s generally
repayable in respect of a similar nominal amount of
capital under the terms of issue of loan capital listed
on a recognized stock market; (Amended 77 of 1 981

5. 2; 67 of 1989 s. 2; 5 of 2002 5. 407)
13
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S c .
recognized €x tized under section 19(2) of the S'Z‘Oansa

: Curjy
Ordinance (Cap. 571) as an exchange
o a stock market; (Added 5 of 2002 4(')“I;an,

for operatin 7
arket (3273835 35) has t

nized stock m he
reﬁfega ning as in section 1 of Part 1 of Schedyje 1 (z lh:

Securities and Futures Ordinance (Cap. 571): (Adde 03
2002 s. 407) of
~elevant Ordinance ( CA W% ) ) means the Conypg
Ordinance (Cap. 32) as in force .from time to time befocs
the commencement date” of section 2 of Schedule 9,
Companies Ordinance (Cap. 622); (Added 28 of 29y =z

912 & 920)

special stamp duty (351 #7 L) means special stamp duy
chargeable under head 1(1AA) or (1B) in the Fjy
Schedule: (Added 14 of 2011 s. 3)

stamp (¥7 #) means any of the following—

(a) an adhesive stamp;

(b) a stamp (other than an adhesive stamp) used ¢
intended for use for denoting the payment, remiSsion,
suspension or waiver of stamp duty, or the paymen
or remission of any penalty, or the payment of a
adjudication fee, payable under this Ordinance or the-s
fact that any instrument has_bgen .presented-thy.
adjudication or that it is not chargeable with, stamp
duty or is duly stamped; (Amefided'S of 2000's, 2; L\
148 of 2023 and 3 of 202%,57\3)

(¢) any mark made or indication given by'a stamp refer!
to in paragraph (b);

(d) an imprint on a contract note 40 Which an agreem<
under section SA relates of the amount of the s
duty chargeable thereon together with an imprint "wf{
under section 5(2A)(b) on such note; (Added &

; ?91 5. 2. Amended L.N. 90 of 1999 and 44 of 1999
)

Stamp certificate (7 75,3581 %) means a certificate issued?!
the Collector under Part [1A; (Added 21 of 2003 5 2)

(
Stamp d”t)’. (FPIEA) means stamp duty chargeabl¢ “;3:\'
this Ordinance and includes additional stamp =

and Futures

—

14
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chargeable under section 13(10) or 471(7), py,

duty and special stamp duty; (Amended 14 of
of 2013 5. 24; 2 0f 2014 5. 3)

stamped (Ao P AL, M), in relation to an instrument

means—

(a) the instrument has been stamped by means of
under this Ordinance; or

(b) a stamp certificate has been issued in respect of the
instrument by, the Collector under Part 1A, in so far
as the stamp.certificate has not been cancelled under
that Part;\(Replaced 21 of 2003 s. 2)

stock (3% 7<) means any of the following investments—

(a) “any shares, stocks, debentures, loan stocks, funds,
“bonds or notes of or issued by any body, whether
corporate-or,unincorporate, or any government or local
government authority, or any other similar investment
of any-description;
(b)_‘any units under a unit trust scheme;

any right, option or interest in or in respect of any stock
referred to in paragraph (a) or (b), other than any such
right, option or interest under an employees” share

purchase or share option scheme, (Replaced 36 of 1992
S. 2)

but, except for the purposes of section 22, does not include
any loan capital, or any bill of exchange or promissory note,
or any certificate of deposit within the meaning of section 2
of the Inland Revenue Ordinance (Cap. 112) or any Exchange
Fund debt instrument or Hong Kong dollar denominated
multilateral agency debt instrument within the meaning of that
Ordinance, or any bond issued under the Loans Ordinance
(Cap. 61), or any debentures, loan stocks, funds, bonds or
notes denominated otherwise than in the currency of Hong
Kong except to the extent that the same shall be redeemable,
Or may at the option of any person be redeemed, in the
currency of Hong Kong; (Amended 77 of 1981 s. 2; 29 of

1984 5.2; 10 of 1990 5. 2; 43 of 1991 s. 2; 49 of 1991 s. 2
I8 of 1992 5. 2)

lime for stamping (Ao % FP LML), in relation (O g)n
Instrument, has the meaning assigned to it by section 4(2);

unit ($-43) and unit trust scheme (#4313 3e3td) h}a(;'c the
Meanings assigned thereto respectively by sectiont ==

1.01

yer’s Stamp
011s. 3: 19

a Stamp

15
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i .ded m any Othcr Ol'dinance that st R/

i ROV :
(2) Where 1! 1 pro able in respect of any lnstrum:::P%

Il not be P&y ble with sta ' i
::n'umcm <hall not be chargea mp duty Uidey l};‘t
Ordinance.

. o vided in this Ordinance that an ingyp,
(3) Whebrz l(ti ﬁyprsotamped unless any condition Specifi?: '::]"‘(
notvision < fulfilled, the fulfilment of that conditjgy, Sha"m‘
lz:tr’foe:ct the application. to that instrument of any Other m"(“
provision of this Ordmf'mce whereby any other ¢op dition‘
required to be fulfilled in respect of that instrumep; !

(4)  Until Part IV comes into operation, the definition of Stoct,

% in subsection (1) shall be construed as if Paragrag,
aiid r)eferences thereto in that definition were omitteq Py

(5)  If this Ordinance provides for a penalty for a contravenjj,
of this Ordinance or an act by reference to a level, the pey,,
applicable for the contravention or the act is the amoup; e
to the amount of fine shown for that level in Schedyle 8|.L
theCriminal Procedure Ordinance (Cap. 221). (Added J)

2013 s. 24) !

(6)  For the purposes of this Ordinance—

(a) a conveyance on sale is executed in conformity wij
an agreement for sale only if it_iS-€xecuted aF

provided in section 29D(6)(c); and ” |
(b) a conveyance on sale is exectited’in pursuancegfz
agreement for sale only if it-ts,éxecuted as provik:
in section 29D(6)(d). (Added-2 of 2018,s. 3)\
Note (with no legislative effect)— \ VA ~\ * l
For the meaning of an agreement for sale, an unwritten sale agreement (as defined by s |
29A(1)) or a conveyance on sale being made on thélsdame terms as a previo
agreement—see section 29A(4). (Added L.N. 231 of 2020 ard 2 of 2021 s. 3)

L —
e ———
e

Editorial Note:
* Commencement date : 3 March 2014

2.05

tract notes under
hesive stamps are

the Collector: s 5(3). There are sanctions (s 58) and offences (<

pmscrlbc b fic to the use of adhesive stamps.

2 03] Adjudication fee

t is made by the Collector in the course of adjudication. It has been

4. under the Australian income tax regime, that the meaning of “assessment” is
held, nfincd to the paper documeﬁ[ I'CCOl'dlﬂg the tax authorities’ determina(ion
not Ccoovc"s the process by which tax liability is ascertained: R v Deput}:
tél:,(,,mzissionef of Taxaﬁaft':-.qx:“p Hooper (1926) 37 CLR 368 at 373, [1926] ALR
101 (HC, Aust), pe.r"l_s-sacs J. For more details concerning the process of
adjudicaliO“v see {agnotanons tos 13.

[2.04] Aggesslﬂent

Aprassessment is madé by, the Collector in the course of adjudication. It has been
field indeér the Australian’ income tax regime, that the meaning of ‘assessment’ is
soticonfined to the paper document recording the tax authorities’ determination,
but covers the“process by which tax liability is ascertained: R v Depury
Commissionerof Taxation; ex p Hooper (1926) 37 CLR 368 at 373, [1926] ALR
101 (HC‘; .Adst), per Issacs J. For more details concerning the process of
adjudication, see annotations to s 13.

eimist, however, be careful when borrowing case authorities concerning other
forms of tax. For instance, in relation to profits tax, Deputy Judge A To held, in
The Commissioner of Inland Revenue v Common Empire Ltd [2006] | HKLRD
942, [2006] HKCU 118 (CFI) at para 39, that a nil or negative assessment is no
assessment at all under the Inland Revenue Ordinance (Cap 112). Nevertheless, s
13(1)(a) makes clear that adjudication may be sought in relation to the stampability
of an instrument, from which it must follow that a nil assessment is possible. This,

bcing. an assessment made pursuant to s 13, must be an ‘assessment’ within the
meaning of s 2(1).

The definition of ‘assessment’ refers to s 47L, which regulates the dutiability of
Islamic bonds (sukuk, or sakk (singular)), and forms part of a broader effort to
provide official support for Islamic financing. According to Stamp Office
lntefpretalion and Practice Notes No 50, Islamic bonds are ‘in essence (rust
?Cﬂll'gca(es backed by Shariah-acceptable assets’. Pursuant to s 47L, the Collector
'S entitled to raise an assessment where stamp duty relief is previously granted for
A "qualified’ investment concerning Islamic bonds, but such relief is withdrawn

:'0“‘; ::)7 tlt‘\c occurrence of a ‘disqualifying event’. For more details, se¢ annotations

205]  Authorized ATS provider

Au , B -
Co:::m'a ‘ed Trading Services (ATS) are regulated by the Securities and Futures
MIssion in Hong Kong. Essentially, ATS refers to electronic services it respext

17



itics, futures contracts, and over-the-counger deriy
ing Of SCCUNiis

. ognised exchange companies, reCOgises ™
plied by f": cggmpﬂl\i(BS! Securities and Futureg ( m’;:m::

L\

lume of transactions inye),;
iders handle a large VO Olvip
Normally. ATS provi

(eg, contract noles concerning the sale and purchage o I81 Slampy
instruments (€&

. : Ong
- e It would be |mpracucal?lc o dcmand that A K‘\
stock) on & d"".::;::mm individually. Accordingly, the Collecy TS Plovidy

: : oris e
;wn;;;af:: :::l?t:uc a centralised and streamlined collection process ¢ POy
y $ 9

: : { note that contract notes
ATS Qrovidcg It n:‘ ;x(:ﬂzﬂzo(;nised clearing houses) are (;::,cn‘;;cm
?uthonscd:whg: may be created and executed in electronic fopps. Em
"ll“:;us:‘cct?ons Ordinance (Cap 553), para 4 of Sch 1. For moye dclails,,q
annotations 10 s SA below.

(2.06) Bearer instrument and Hong Kong Bearer Instrumey,

A bearer instrument entitles the holder of lhc inSl.rumem (the bearer
of the underlying asset. It is a form of negotiable instrument, as entitle
from possession of the instrument, not qthcr lcggl facts, and is gene
raise capital by way of debt financing. This definition of ‘bearer Instrument’ refle
this established meaning, as it refers to instruments by which any stock cnhy
transferred by mere delivery, save instruments to bearers relating 1o s,
comprising loans denominated in a foreign currency and not repayable in Ho,
Kong Dollars. Hong Kong bearer instruments refer to those issued in Hong K

or, those issued by a corporation or an unincorporated association formed @

) 10 Ownerg.
MeNt denyy ‘

1

Kong, irrespective of the location of issue.

Head 3 in the First Sch, one of the four charging heads in H
exclusively with Hong Kong bearer instruments. The issue o
instruments concerning any stock (other than units in a spéei
Is chargeable with stamp duty under head 3(1), and th
bearer instruments with a like instrument duty stam
stamp duty under head 3(2). Because of such
accessibility of alternative, stamp-duty-free, avénues

instruments are not very popular in Hong Kong. It
lo the passage of the Companies Ordinance (Cap 622).

company incorporated in Hong Kong may issue share w

delivery of which passes legal title to the underlying shares. These share wam®
are bearer instrument

: S, but they can no longer be issued by virtue of Compa®
Ordinance, s 139(1), 4 g y

ong
nd of un

e ge of Ho
mkr head El)i ‘

ty liabili
of raising capital, beat

A “bearer instrumeny’ w;
appears that an instrume

Instrument fa]]s outside
head 3,

A ; ; 'k
thin this definition must be one issued ‘10 b“';:w
n} 1ssued to a named person but convertible to a
this definition, and thus does not attract stamp duty"
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amp.Duty Ordinance (Cap T17

(2.07] Bond

o 4TE(b) provides that an alternative bond issued under
Scc?‘;cmcnl (ie, certain Islamic bonds: see annotations to s 471 for more details)
orrd |

. ded as a bond to which neither para (b) nor (¢) of the d efinit;
will be rg(gﬂt:{ in's 2(1). The effect is that the transfer of an Islamic N O

subject to stamp duty, since it would generally be ‘loan capital’
:2;(15 of charge apply (save where the exception in para (a) of the definition

applies)-

2.10

a qualified hond

(2.08) Buyer’s stamp duty

Buyer's stamp duty (l?SD) was i
of residential properties in
under head 1(1AAB) and

of 15% applics to (re
cesidential propertic ired on op-after 27 October 2012. Permanent residents

of Hong Kong buying rty !'or themselves may be exempted form
gSD. The Hong g Gov nt abolished all demand-side management
measures {6 / with effect from 28 February 2024 (ie. the
202 3uds ition was implemented through the Stamp Duty
( A,@. (8 of 2024) (‘2024 Amendment Ordinance'), which

s published in ette on 19 April 2024. Under the 2024 Amendment

ance, any 1 t executed on or after 28 February 2024 for the sale and

f residential property is no longer subject to BSD. References
o BSD 1 fore largely of historical interest only. For more details, see

mmm First Sch.

Collector

¢ Collector of Stamp Revenue, and assistant collectors, are appointed by the

Chief Executive. They are collectively responsible for, inter alia, the collection of
stamp duty, adjudication, and enforcement.

(2.10] Contract note

Save in the case of recognised exchange companies and authorised ATS (see s
SA), a person who engages in the sale or purchase of ‘Hong Kong stock’ (as
defined under s 2(1)), whether as principal or agent, must make and execute a
contract note (s 19(16)). The purchaser shall execute a ‘bought note’, and the seller
4 sold note’. Under head 2(1) of First Sch, each note is chargeable with ad valorem
duty (fll 0.13% of the consideration or the value of the stock at the date of
“Xecution, yielding a 0.26% rate in total), and must be stamped within two days
of execution unless the transaction is effected overseas (in which case a 30-day

gf':(!llnc applies). Further, a contract note must fulfil the content requirements set
'S 19(2). For more details, see annotations to s 19.
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o .xhaustive meaning to cover only ingy e |
Conveyance 15 81 der which immovab.lc property 1s ll‘ansf(}l‘l'ed 10 op vand by
docrees Of orders m_‘n other words, catch mmstruments transfcmng Moy e%dh |
l ;

The meanings Ofme Interpretation and General Clauses Ordinance (Car ',
m

Cap W

;mmovable property (% # &) means—
land. whether covered by water or not;

(b) any estate, right, interest or €asement in or gye, any ly
(c) things attached to land or permanently fasteneq ¢, anmg
1

-—

attached to land;

movable property (¥)/£) means property of every desgy|
] ble property; oy
except immovable prope

H

property (% &) includes—
(a) money, goods, choses 1n action and land: and

(b) obligations, easements and every description of
and profit, present or future, vested or contillg
or incident to property as defined in par

definition %

«@~ O
Qhents, voluntary, disposii
. @&

'gm;
(a) of i

Common examples of ‘conveyance’ include
leases of land, and vesting orders. In

whether agreements of sale constituted a€onveyance ce the introdu
of stamp duty for such agreements in 2013."the questi ame purely acak®.

for stamp duty purposes. An exchange of lan conveyance, albeit &'

: ¢
conveyance on sale unless equality consideratiofii$ paid: Ngai Sau Ying( b
& Anor v Collector o

f Stamp Revenue [2019] 5 HKC 547, [2019] HKCA I
para 29, per Kwan V-P

|

ong, it be consequen

[2.12] Conveyance on sale

» potentially, special stamp duty under

(M
e
P duty under head I(1AAB). It is therefore necessary v

—1 Ordinance (Cap 117,
N
¢ Stores Ltd v Inland Revenue Commissioners 1963
taxpay® remises agreed (o exchange the freeh i the lessees
of the relevant p old with the leases. The ot
gjmonds cited Benjamin’s Sale of Goods (8th edn, Swee & Maxwell 2017 Reissye
sue )
5 Or general
ihing for a price in money’. Hence it follows that, 1o cone P b
. « (1) parties com t
atract; (2) mutual assent; (3) a thing, the absolute or general pfopenyl: :::,ct:
‘-::"ansfel’red from the seller to the buyer; and (4)
: | .~ VIScount Simonds held thas it
did not involve a sale, sinc r€ was no price in money paid or promised on
one side or the other”. O
\@e paid.in money or promised” (element (4) above) is
Kong legislation. Section 25(7) provides that an exchange
onvey on sale’ for the consideration only if consideration
r agreeq&aid or given, for equality’. Although the specific
simpliciter does not constitute a conveyance on sale:
WF ¥ ) & Anor v Collector of Stamp Revenue [2019] 5

A Y
Order: rs were parties to a deed of exchange, whereby lh] CIHL), There, the
was whether the deed was stampable as a ‘conveyance Or transfer on sale’
( 152 which defined a sale as “a transfer of the absolyfe
a :
: titute a “valid
yst be a concurrence of the following elements sale, there
m
a price in money na:
pmmich’. So far as the exchange was concerned. Vi J paid or
The requirement of
t the price does not necessarily have to be money, it
KCA 1104 at para 29, per Kwan V-P

547, [20
A transfer rty in satisfaction of a debt, or in consideration of stock. is not
no e: Simpson v Connolly [1953] 2 All ER 474, [1953] 1 WLR 911
Q mhaI t as it may, there are specific provisions in the Hong Kong legislation

%g the stamp duty payable where the conveyance on sale is in consideration

%debt owing to the transferee (s 24(1)), stock (s 24(1)), and the transferee

urring indebtedness in the body corporate which issued the stock (s 24(3)). For
more details, see annotations to s 24,

A conveyance in contemplation of a sale is not, strictly speaking, a ‘conveyance
onsale’: Wm Cory & Son Ltd v Inland Revenue Commissioners [1965] AC 1088

at 1077, [1965] 1 All ER 917, [1964] 2 WLR 924 (HL), per Lord Reid.
Nevertheless, this distinction does not avail parties seeking to minimise stamp duty

liabilities, as s 28 provides that a conveyance in contemplation of a sale is generally
chargeable as a voluntary disposition. For more details. see annotations to s 2.

Foreclosure orders are ex

The following transacti
On sale’:

pressly included in the definition of ‘conveyance on sale’
ons have been judicially determined to be a ‘conveyance

(1)

transfer of partnership assets for payment under a deed of retrement
(Commissioner of State Taxation (SA) v Cyril Henschke Py Lud (2010)

HCA 43) or otherwise (Christie v IRC (1866) LR 2 Ex 46; Garneit v IRC
(1899) 81 LR 633):

N e : a . AT lh\'
AN assent giving effect to a sale and purchase agreement executed by

deceased as seller: GHR Co v Commissioner of Inland Revenue [1943]
KB 303;

(2)
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gutterworths Hong Kong Stam "
, q
13, 2 cﬁ'cct {0 an agmcn]cn( Mtwccn (hc lega‘ m

ivin . e
3) an assent & s (o settle a pecuniary legacy: Joplin, ., oM
( pclsonal representalive §VIRe “9:

» KB 2% - and . ,
) KB 282 irchase immoveable property: George Wimpe, |

(4) options o P e Commissioners [1975] 2 AL ER 45, [197 5 & ¢, Ly,
)

nd Reveni S i : |
12:1: Eng): although under the current legislation such Options Z}R
i for sale’. In

event ‘agreements

y

The following rransactions have been judicially determined not 1o be 5 « Conv%

on sale’:

transfer of immoveable propcf})’ P)’ liquidators to shareh(,ldt |
<atisfaction of their rights upon winding-up: Wigan Coal g N C;‘?!
» Inland Revenue Commissioners [1945] 1 All ER 392 (KB) L

s Henpy
Constable (Brewers) Ltd v IRC [1961] 3 AILER 1146 19611 | wi"é’lﬁ

(CA, Eng); and = | .
(2) exchange without the giving of consideration: Ngai Say Ying & Aner
Collector of Stamp Revenue [2019] 5 HKC 547, [2019] HKca s :

(1)

A partition is not a “conveyance on sale’, save where equality consideratiop IS paj
s 25(7). Normally, the distribution of a deceased’s estate, even if jpy,

I
conveyance of immoveable property, does not attract stamp duty, ving ;

asitisa Partity
A mortgage granted by way of security is not a ‘gonveyance on sale’ becayse 4
collateral to the loan transaction, and thus not given for a ‘price’. Indeed, it g
not attract stamp duty as a voluntary disposition either. Under s 27(5), a °°W

mortgages do not attract stamp duty. .

(.

0‘!" :

[2.13] Duly stamped ~ oS .
S Y ) | {

An instrument is not ‘duly stamped’ merely because.it'shows a stamip onlsfa
Rather, the stamp must comply with all the substantiye and procedural regdirenst
set out in the Stamp Duty Ordinance (Cap J17). To illustrate, @ failufe (0 conp}
with adjudication requirements, or a failuge’to calculate stamp duty using &
correct head of charge: Ashling v Boon [1891]% Ch 568_.,.;1%;&5 that the instruns

is not properly stamped. ‘

In determining whether the transfer was duly stampca-,fonc is entitled to go beti
that which appeared on the face of the document and make all mecesS®
mvcsug.ations. Accordingly, an instrument is not ‘duly stamped’ if, upon s
the consideration is incorrectly stated and the stamp is consistent with the il p
wreatment: Sun Jiyou (%% 4) & Ors v L & A International Holdings L &duu
12017) 3 HKC 507 (CFI) at paras 89-90, per Deputy Judge Le Pich®® &=
Maynard v Consolidated Kent Collieries Corp [1903] 2 KB 121 (CA, Eé

o AS
W : Sl 8 ; enllal-“
hether an instrument is ‘duly stamped’ is enormously consequ i

fnSl_mmcm that is not duly stamped is generally inadmissible cvidcﬂc‘;: o
;:faallable fo‘r ‘any other purpose whatsoever’: s 15(1). Further, such "l M
Y notbe acted upon, filed or registered by any public officer Of body

22

or transfer made for nominal consideration for the purpose of securing
repayment of a loan does not normally attract stamp duty. The effe is hal ms

gtamp. DU Ordinance (Cap 117,

cuch as the
dctaiIS. sce d

Land Registry, unless in specified circym 2.15

Sta ‘
nnotations to s 15. fICes: s 15(2). For

More

(2.14] Exchange participant

This section rcfgrcnc?§ the Sccprilics Futures Ordinance
.oxchange participant_Is, essentially, d?ﬁncd as approved
hrough & ‘recogniscd cxchangc,company or trade on a ‘rec
or a ‘recognised futures market’ operated by that company:

(Cz?p 571), where
entities who trade
Ogmised stock market’
SLPt1ofSch

[2.15] Executed; execution~

This definition makes i.t cla'ar fh?!tan instrument which may be executed under
vand is duly exccu(cdf;%fﬂ"s\@ed. However, it does not inform readers when an
nsirument may be soexcéeuted, and when it must be executed by deed. These are
determined by spe@'iﬁé' riles. For instance, an instrument creating, disposing of,

and extinguishing/fegal estates=in land must generally be executed b :
Conveyancing and Property Q}'&;}zincc (Cap 219), s 4(1). y deed:

Although :li:js_bftcn said a'deed must be ‘'signed, sealed and delivered’

( : tion B : ’ (he '
requirements of execq_ﬁon by deed differ depending on whether the pams:

»‘.;QM“'pcrson or a body“corporate. The former can satisfy the requirements by

signing the instrument, which is presumed to be sealed if the instrument:

(1) odescribes itself as a deed;
(2) .~ states that it has been sealed, and

@) bears any mark, impression or addition intended to be or to represent a

seal or the position of a seal: Conveyancing and Property Ordinance, s
19(1) and (2).

funhgr. in the case of a natural person, delivery may be effected by evincing an
intention to be bound by the deed other than that expressed by the signature, but
whtgh is usually inferred from the conduct of signing and sealing: Bibby Financial
Services Lid and Anor Co v Magson and Anor [2011] EWHC 2495 (QB), per Judge
Richard Seymour QC; Wong Yiu Ting (% # &) v Kwok Wing Chiu (I R4 ) and

(ng)sfm Chun Connie (5% % %) [2009] 1 HKLRD 399, [2008] HKCU 2053

The rules concerning execution by deed by corporations are much more complex.

’(I::; al:lpllgat?lc rules differ depending on the date on which the instrument is created
b r:‘ €T 1L s before or after the enactment of the Companies Ordinance, ie, the
i Panies Ordinance (Cap 622)), and also the identity of the officers who purport

Xecute the document. For an excellent summary of the rules, see Sihombing

ami .\\l:;lki_nson. Hong Kong Conveyancing: Law and Practice, vol 2D (9th edn,
ISNexis 2022 Reissue) at para 5-135.

The dClcn'nina[i
eference 1o jy,
they are no lon
Of the releyan
delclmincd by

on of date of execution is critical, as many key dates are set .b.y
For instance, companies would be disqualified from s 45 reliet "
ger “associated’ (as defined therein) within two years of execution
instrument: s 45(5A). Further, the time of stamping is invariably
the date of execution of the instrument: see First Sch.
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