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37.04] Is dead

[t will be noted that sub-s (8) above extend:
who predeceases the testator

[37.05] Remains out of Hong Kong
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ity see Re Watts’s Settlement (1851) 9 Hare

acti
N 20 LJ ¥ 3 %rso' n of unsound mind was held incapable of acting
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. hough nopse found by inquisition in Re East, Re Bellwood’s Will Trusts
1 (hApp735, (1873) 42 LY Ch 480; Re Lemann’s Trusts (1883) 22 Ch D
Bk {1889) WN 173, But if the trustee suffers from mental disorder and

Q v ;'31 Interest, sub-s (9) above applies. An
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: 1, Sayments ang d'spositions

See [57.07] above.

[57.15] Made in goog faith
See [57.08] above.

[57.16] To a personal L€presentat,
¢

This makes clear that the sectiop ; COncemeg
€d with
P

to personal representatives, POssibly i
ett

representatives against them, lemen 0“

[57.17] Under the representation

This must mean under, in the sense of ypder

: the grap ¢
could be either of probate or of administratiop e,

St ey g dispositions as could be

[57.18] Before the revocation thereof

This limits the operation of the subsection to cass %

revoked: see s 33 above and commentary thereig. s

subsection which is not so limited. %

[57.19] Are a valid dischargeO

This protects the person & pay me:
in good faith; see [57.08] above. It is @

otherwise third parties W

[57.20] Personal repr
representation

capacity. Note that 1
connection, although that W
could be made to apply. This
33 above) which will mean

perhaps, to a né
administration. In such.
made, either to a creditor,




Instruments of transfer.
in this subsection exte
including those effected with

‘transfer’ is defined in th gy

. € Proh

the former term is defineg in s 55

1925 as, ‘includes 3 Mortgaoce (
vesting, declarati 0 G |
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Hayes’ Contract [1928] Ch 163, [1927][\‘\11;11Epéalc{hcd:l§c
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Law of Property Act 1925 (UK). s 204(1) an order of b Y

grant of probate or of administration) is conclusive i fai o,
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[57.25] All transfers and conveyances

See tht? comment 1n the previous paragraph. Interestsamiandoncrt -
by written assent: see s 66 below. Interests in sonfe loms of et
can be transferred by simple delivery or by=a€snt, which m 1
(depending on the form of property) Be inAviiting. It is s

transfers of property would be covered.byhe Subsection rdinance (Cap 10) on 7 October 1971. Likewise,

d whether testate or intestate, is immaterial.
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[57.26] Of any interest if property RAIE
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¥, ‘court’, ‘personal representative’, ‘probate’, ‘property’ and
280 :@. me other terms are defined in the corresponding
% EStaes Act 192 _.;\(IJ‘K;._){as_noted above.

——— A « - ghafﬁ("fﬁ" - s
This is wide enough to cover all forms of property: dhhﬂ;%ctk":’-‘ ion’, ‘court’.

to ‘conveyances’ in the Administration of Bstates Act ! presentation’, s
that provision to interests in land. - 3
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[57.27] To a purchaser T
This is not defined in the present Probate and Adm! 19 X\"”dfﬁf(,\j

e K). s 3
The Administration of Estates Act 1925 (UK) on wholt=" s \.

P 1er pe andils Msideras: | S AEIrauding of 1 -
follows: ‘means a lessee, mortgagee, Ord( )(rl ,L(io[; 2ls0 an niee n'] 3! Sideration q e &E"f Ql'edltors or without full valuable
an interest 1in property for valuable Lon:—;jaﬂc but da.bdn‘;: e Ity of & depani. 1id W{;\» Qldsany movable or immovable
"valuable consideration nngludcs ma o itls SU‘S?‘:S[”O o e JEEVIY dile (oRERESES n’l:lj(%) ; ﬁts the release of any debt or
consideration in money’. This definition &< (57 i I in hic 4t Of the dec

. conod faith’ (5¢¢ P e ST © deceased, he shall be
to this provision. The reference 0 goo'd ,f(his althous ‘h:h[(;}rv e extent of it chax:ged as
since the subsection does not in terms St deral (althotz PSR S2 HUC Property received or
: [ consl L=

surely requires it. The requirement O




58.06
[58.06] Obtains, '

The acts covered by this fjr
all involve taking possessio
not amount to any of the
that one 1s the executor or neg

entering Into contracts to se] “ments

r '
the property, would be coveredl.) OPerty wheye 0 poge e & anc

St head are
1, Custod

[58.07] Any movable or imm
See [54.05] and [56.07] above.

This second head of liability requires . ar
release, compromise or settlement e
v Anderson [1984] QB 704, [1984] 2 All ER 53'3( \; A, n[eSe
negotiating settlement of an insurance claim) and Ca?dli :f Zh)"l":m te

) |

WLR 1540, [2009] 2 All ER 1020 (QB). The Iy ..
arise in tort, contract or equity. e b

[58.09] Charged as executor in his own wrong

For the meaning of ‘executor in his own wrong’ or ‘exegfi 4
[58.02] above. This provision, as noted above, does notcousis g 59,94} has poitioe il
personal representative, but creates lability ana b that of 1 =) \ dministration of Estates ACL 1722
representative; thus an executor taking possessio |

and Burgesses of Stratford-upon-Avon 7 . ,

Corpn v Parker [1914] 2 KB 562. [] N | -+

the liability is not at large. The pe | ; 5. yersonal representative who wast “Sy +
itly imposes liability
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e son tort, bul W
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: coation W g e 4
due to him o A

There are stated rights of se

person charged as execulor
(note the absence of ‘full’ as in the ¢4
‘without fraud’: it is difficult to know W
A phrase such as ‘lawfully and properly
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»
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[58.11] Paragraph (b) e et ik e nof personal

This is self-explanatory and 15 4
ties in with the earlier references
valuable consideration” and emp™
reduction of value of the estate whic

-
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[59.06] Wastes oy, ) T 1o the extent and V his provides some protection
iy 4. -~ imited " s TCP esentative: o be careful not t0 distribute
f’ersqnal representatives gre ' ""z o which V":;' Jtative but he llialzzvumil any liability arising under
owasnng the assets and Includeg 2 b].e & nerdlly ( ~ rﬁom}l r(;gr g represe tive's ©
rca Sac or . a »
uses loss to the persons en: NG in 3 \yqy 1 2 dey, the EEEC g catisfied
can be found 1n th mltled ds ¢ ) lhm I‘Qd "ﬂl‘" has bec
(CA’ Eng) Wh der V R(’ ‘neﬁ ' \\&].z b'e
CIre an QXeCu Lan “954 Iﬂne,\ -l} d chargea d
illustrations and discuss; WIX gave away “A“ER 4% y) Be ljable a7 limited by the previous phrase) an
Succession (13th edn, Swear o . °¢ found e doceggeg, I orive is liable (85 T 0
n, weet & M in ary . ‘fufﬁ“.. al represeﬂ to [he same extent.
the personal l‘Cpresemati dXwel| 2 16 Rei - g Ke"l B : e 18 Chargeable
thought that a devastay VC'S Own acts 1 direc lelssue). Lchy dgt..?-. ¢ st
attributable 1o the ot COuld oceur throygp o, Clinguigy nvetsion
af ¢ fault of the pergonar o Neacts of gy -7l 1y Such Waste OF o il be noted
saleguard the assets by, for e SOnal repregop " g 9.13) < Lee [59.06] and [59.07] above. It will be note
dispose of the d ) Xample, allowinoe . VE. Failing,. ing of theSe, terms,SCC 1577 to imply that the concept 1n
eceased’s pro ng a meaning  MenVersion’ which seems p ,
property could 5 d hergriss.cenV the tort of conversion and no

v Iso b,
disposed of lawfully to a cred; amouny (o 10 take, dos, J ihe word USE st analogous to,

IS obtained, it is thought that ; ora beneﬁcmry Fifful 'fL | ¢ context, 15 e s;g‘;ade to authorities 1n that area for guidance.
without prejud at 1t would not amo Valuge b referenceLe |
prejudice to, and supplementa] (o th UNt10 3 wagipy 7.

‘1'4] Asif the defaulter Wﬁﬁld have been if living

of.the new personal representative to a sort of vicarious

. ' -l' s ; 7 . .
it he 125 ltydefaultosr and no new oOr additional liability on his part 1S

ity for that,of the
‘ .
945] Definitions

[59.07] Or converts to his own use

P nl.and the general common law. such acts, could cﬁu&.
y hable for the tort of conversio PR

involved. nversion or crimfnaly liabl i s
ed. It can be noted that the hability is staté@in absolute tems !

referen ¢ 3 e Gt
referen((;:ee tohunlawfully or “without fawful” authority’ o ifipro !
to the accompanying state of mind, such as ‘intenional e

Péxecutor’, ‘personal representative’ and ‘property’, see s 2 above.

5o ) Allowance of remuneration to executor, administrator or
[59.08] Any part of the property of the deteased prucy

Subject to subsection (2), th
0. , the court may allow to any ex
- Or administrator, includin Sar 4 e‘cutor

) i '

[;; ﬁ:rn;(; :tte under section 40 (or to a person acting under a

e OINEy as attorney for an executor or administrato
¢ matter of the sealin 1'

under Part TV o ; g of a probate or administration

administration of ;nl!elstt;\te mgtter of the realization and
e . - ®

95ealed) such remupar under a probate or administration

on
l:;Son 3 the court thinge - out of the estate of the deceased

This general phrase will embrace’all the assels of the estate.

[59.09] And dies

efaultie: 3

The section is concerned with the situation Where the ¢ i, #29

: ; P on
representative dies before recompense can be obtained If
relatively rare circumstance.

[59.10] His personal representative
If there is potential liability arising in this way orant

. oF : outds
representative, that will act as a disincentive to take
person entitled to renounce: see SS 20-32 above.
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th% bank shall allow

subject to the conditj

section 60G( 1) (lf aﬂ}l'())lzl la[laChed to the (4
Comie

: . safe .,
(b) preparing an inventory unger subsefc"" ©) /oSSty referfd
litn Y5 Se b ; ) §

(3)  After a safe deposit box h
: X Nas been inspe:
subsection (1) by the holder of 2 ceigﬁl:aip?teg
holder shall, where— iy

(a) the safe deposit box is a jointly ren; 4
box of which he is a surviving renige

e (b) no will of the deceased coneer -
| instrument is found in the$ (ﬁl!\';
» (c) a will of the deceased or instumz

f [hc (o (Sl :

dint

him as the executor
deceased concemne

i

or
f (d) the Secrelar‘] des in t ec@r;\,
r(ha
that he e C’:{ e
the dece l‘;”"’e |
in the safe deposit d that Py
(i)  the will rument IS, -
; . l A
(ii)  noexecutorisnd ed mlllhcex‘; po
or that the executor ord -
the will or mstmn’cmc,’
(A) cannot be JocR: ‘ecutof.
(B) refuse 0 act as €X
(C) have died: of " capabe®”  of the deceased co
(D) are otherwise | .. lder of t w‘:‘h 1cat
execulor; ub]iC offic tc the »3_:5: ;&3" se
- e of the Fr'of ihe ™ -instrument after
prepare, in the prf:seﬂcZm : yentor) of i
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66.03

dn assent to persop
Kerridge, The

Personal repre
Kong) Trustees 14 + Wong

conveyance is used in thi

immovable property althoy
a third person who is not

Stee:
Foon Hang & Ors 'Slce
S sectio

gh

As 10 meaning, see [1.03] above.

<,

[66.04] Subsection (1): May asse t@g

The section is expressed as a powem IS more in

assent can be executed in favour ‘ erson entith

by any of the following w Bevise (gift
(ditto personal property). de¥lution (the
appropriation (see s 68 below and comme

as residuary legatee. Such a person c: ’
case) or as trustee (holding on trust u toceased). The o °°5
(where the beneficiary has died after the although not 0 5%
this subsection to ‘immovable property ‘.Jt s needed for nw’ )
subsections) which is curious, since an 8-*7:" 0 both testate “!d"’\\ 1
if it is done informally. The section QPP‘“f}Ormcr <ince on z!‘t:{:;;',d
although usually it is more relevant 10 -‘-]';)lc (0 appropride BT
sale (see s 62 above) will apply: 1t1s PO»'()rdiﬂunce (CapP)” o8
(under the Sch 2 1o the Intestates’ Eﬁlalﬂt on intestacy 4

property (under the power in s 68 below)

o 1s10n.
be effected by an assent under this provis

ion are that
The final two requirements of the SCC‘r'ﬁnpower of 2
property (or over which he had a gene

or(
. the prop*
be encountered in practice) and that
representatives.
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1(1)(e) include: Re

am 22 (F) (sister);
wL v Tliffe [1981] Fam
3 3 in v Midland Baan;;
o dn SR - Gill (19
- Harrington v
ther’g Cstate, e Pdau N .26.6 (Ch) le uggn 1 All ER
the Prope S ly beca \(“d ) B‘shop V Plum y
Wi, Of e o Pplicancs o, e o ife); Rees v Newbery and the
adult ghﬁg‘he Marriage, j ,SS oathe angiy 0 (CA, Eng) (common law WILE);
3 All ER 7;3" b€ 50 treateqg se

Sied o 1oh [1998] 1 FLR 1041 (Ch) (friend). Unsuccessful

) ed be o, g ey v Lusher (1982) 12 Fam Law 86, [1983) 4 FLR 65
FLR 347 (o o INtQ this’ QNED + (19845 1t v Martin [1986] 2 FLR 227 (same); qunes v Hedger
(CA, Eng) e “hild of hyi311 CA, Eng) (god-mother). A most interesting and unusual

: - “lubrom Bouette v Rose [2000] Ch 662, {2000] 1 All ER
[3.14) Subsection (1)(viii): B ¥ ke mother successfully ¢

laimed against the estate of her
This has no in R O = The daughter had been born disabled and had been
English 1975 Act under 5 (1 o England. S} o Psalion in dam

" 4ges as a result. The mother used this
e e daughters’ expenses of living,

) ; 4
rother or Sister

should not be copstrued

| ER 29 (CA, Eng); Re
"D 2004) pyvesa TSt Co Lid [1980] Ch 444, [1980] 1
wl Koty 5,0 CACiv 139, 120041 1 WLR 1399, [2004)

 Bo 2005) EWCA Civ 221, [2005] | FCR
er and Ors [2009] FLR 183

[3.15] Subsection (1)(ix): Any person being maintained

This is a residual, catch-all category. It is expressed generally without need for
proof of any relationship and potentially has a wide embrace including unrch&
‘dependants’. It corresponds with s 1(1)(e) in the English 1975 Act but with the
main difference being that the threshold of maintenance. The Ordinance stipulaies
that an applicant claiming under this section must establish that the hﬂflcc:ﬂ A
maintaining the applicant ‘whollsy ;): sub;tax:tnal.ly ;:trht?; 31‘:? ﬂ(lﬁe\zssuz\ otion O\

e English 1975 Act. Note, in , A ; . |
:éigg:;i(ll)iﬁ{ytgoint aﬁd the qualification that maintenapdce \:';)Snl,os:fo‘l:‘l m). y Oe a?ph‘fam must show that he or she was
money’s worth’ ‘otherwise than for full valuable considera . .

see commentary [3.21] below for discussion on this below.

| no picany the deceased (whether the 5“3::
928 - flat in which the deceasﬂ: “'v‘vm
ation was left or passed eise
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*Chtatiye, FNG y p ‘N the Proceeg; fder s Uy, 3 qring : WETS
CJI[ 021] gk ] 'S as g fUstee o a®” o iSe, S PO
405, 12021 g Ad4S] o [51“[";:)] o exere1s
[11-03 Application dmgeﬂ 3 ccounts and reCOI‘dSs fMict of
Child of a don I is Con: lokecp Y. 0 fransacu
) v Wok Yau o rere be an ‘Nteresteq . enter ItO. any ith the donor; and
428 4, attorney, {,J-ess"h( L TP Anor 20191 HROL 63 S Vo i “ould arise with t he donor with other
1% e 0g the yor e .  [2019) g - leresk- WO f the
€ndur St so and chjj SCF | " "y o
o eng PO €ro attorney to CXecute ap ass; gn:n(iftf t?e donor, mac}e USe of o { {0um1X the property
IP Y 10 himge)s On 3 Pplicatigp, bY the plair e ¢ donery iNterest jp 4.0
tldren apq Oldest 5op of the dopg, Unde. lf ?mtlff, being\iHe third of 11 property
Attorney Ordinance (Cap 501 the coun orden-t (1) of the,r UTE Powers gy
’ Jueeribmim—— 1% 119
[€Cordg and dCCountsg I relation 1O the Varioy e LRN Hould PQ et
the donor’s estate > ransfers he hadmag "Nl Felation ¢ mey
gTTL he Enduring Powers of AltO
130, 25
An order under s ] 1) will be Stayed if the d6nor dieg before the COmpliance of
the order, thyg Ievoking the €nduring Power.of allorney: FNG.y BCI 2020 3 KO - University
26, [2020] | gk 726, [2020] HKCRF0g0 SIS on appeq) in e - eiiigence & edn, Oxford Universit
BCyJ (20217 3 HKC 33 » (20217 1 HK 1099, 1202 ] HKCA 160, The rationgle {a Shorter Oxford English Dictionary (
IS that Upon the demise of the denor, the Investigation of potentia] breaches of ¢
duty by the attorney jg Primarily ‘a.matter for_the personal re
court would 1

was I
¢nduring power of attorney

- ision-
~“heglect and de\egatim} of ?“Z\igf;g the at
O longer engage an By Within the donor’s family (in
€ donor’s estate- at [35]-[36].

[2015)
donary: Re RG [2015] EWCOP 66

oSt
he m .
of ! ssel™
. One )l"s > ot
. l Clary duties n attor? 2’1 he do.ﬂzﬂﬂ,,.,uFl,’\R
f1g Into, and seeking redress for potentia ‘ — : g“"‘w,O? b
by the attorney during the donor’s lifetime. While a legal ‘ %1 U duties of o fiduciary < de
et dugssalsg rely on the common law, but not necessarily s 11, the court Yy
representative c
re:)an ns the jurisdiction to order accoy

; ., 61
or s . ccue)s & 013)
3 r, - A fiduciary is to accou‘;; f2020 R"k‘*’é 368.
nts under s 11 if necessary, for example, where J"‘.‘(341\-\ edn, Sweet & 1\/lax\fv'f[‘2 o014 1 B
ks to rely on s 11(3) ! Ud Hall Thomas Alexej
the attorney seeks to r :

' der
| un
M“ml. This duty is reinforced
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