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11.01] ¥ g Conveya,-, Cing 5 k= ’ Es:: '
11) ¢ 1"-’ "32' - testatw tes
- to have occurred in order of Semorlty #11) O In
| ~ younger shall be deemed to have survw:c‘l‘d accon b -‘.- d%
| (2)-(3) (Omitted as spent) the gl r wife ha 48 .d.i“’ e mm:jn e
1 ™ & ¢pOUSE . ) ',’ (‘0,),5 1€ had'sul'VlV
[cf. 1925 ¢, 5 " i whether ome 0L P & e ;;\t;\: d the intestate. In these
S b G athocete’s ,9‘ "km there being little
Editorial Note: , quccessiOit k jis exceptior phes only between
* Commencement date: 1 November 1984. ing the YO™'= % concubinage, (\i‘” ge one of them dies
[11.01] England W "( SR |
Al '».-.'5-;\)-. ; | ....5‘.4." gt b\ !
See A he T | Y
Atcommon law, it was necessary to prove that a bcncﬁciary has ¥
testator in order for a gift to take effect by testate or intestate suer |
eva'y_ burden led to difficulties where the beneficiaries or the
| es had been killed in a common disaster, or where it v N ‘{ |
mcettam viho had survived the other because the time of death e

s de xg” > 1 thatperson s brain

Trepd

unknown. The problem was particularly acute where both of the dece

- S5 : .‘.‘.'T..:...\. '” . A |
hﬁng their estates to each other with a gift over to a third pe ' Ce '-. ‘ 98 'HKI..Raml g;zt?le;;';]s ‘
cumstan ﬂlenlnmate beneficiary could not prove the 0perau K 'f. BV AL
clearly he was intended to benefit. & UL
oD Introduces a clear, albeit somewhat arbitrary, solu*. | NI the oth
ircumstances where it is uncertain who survived, the’youl SR Srmebiban o8
1ed | ' : survived the elder. For an example of the : appli€ A s;l 4ih 1

section, see H ickmany Peacey [1945] AC 304, [1945) 2 A ER2I3(
A ;‘_;..a::-r- o., two o yhomhad made wills benefiting the others, h

' "”\c @a single bomb. There being no ewdcnclf tOdSh ﬁ, 345] 2 All ER |
ceased ha snnnved the others, the-House of Lords hel L o A adralindey
estatesanmference drawn from the facis & AR ITIAL L Wtheom
h was not in any case jusuﬁed on the §¢

“-' hs appeattobe-
id "factsumvethe

% 84T 2 ALER 413, 1947
stion i licable. However if 1t can ""' srder of | .
Mdpv;manted conclusion that.the younge;{ e
e presumption in s 11 will not apply ]
AR A ,f}',::f_.._*l.__..'.‘.:*fi% L) & > Re Bate, Chd[lngwoﬂh y Bate [l .
'z -‘ ::-’ b ‘fio-'_ J 34 "L Y .~.-1 Eg 2 % OfPfOOf 1S On the pany asserllﬂgl | 4'-
e standa , J::AEI,, ., Ce ofprobablhues Ke Phenes Tf“-“;w "‘

~ App 13¢ ). F ’?77’?;‘ 1 (amve) and Tng Kam Yuen v C

ted, HCMF *2276/‘2010 18 August 2011) (€D 8
| e , s in a will, which are tohlz:pos? ::e
ceding or coinciding it B simultat L

.["!
l

for
63] Ch 1 (CA, Eng); 85 n
?Pw Re Pflngle Baker V Ma’hefso

82 ’



11.08

The presumption in the present section relates to e devolys:
property whether that devolution is by will or ypoy, intes(g:uho" of

urposes (which no longer applies to estates of perso °3f- Fo o 00 pisto ry | A
February 2016), the Estate Duty Ordinance (Cap |1 1S Who gjeq op ety : gnacm‘en 108 of the Adaptation of Laws ( )

)$ S 7A provides .; % :. ‘ .

Survived l lal

nt LO : ; i o the
ended pursu? " e word ‘Crown’ and substituting
he othey % am aling
F, 5000

circumstances neither party shall be deemed to haye
double charge to tax does not arise.

Adaptation of Laws (Courts
uanttosZof_Qhe ation Ol s
asamcnde(ligpgusrs(25 of 1998) by repealing Hnihe(allzgrtinat?w
> aonals) T 5 tance’. Further, '.%75'2%% was rep g
% cout of F",f{;;;z' was /Substituted, but the corresponding te

g eSO i gaglish version remains unchanged.

As to the meaning of ‘affect’ and ‘property’; sce .10y il i
respectively. nd (100414

[11.09] Shall be ... presumed

The presumption is a matter of substantive law, not of evidence: s’

[1945] Ch 5. To exclude the presumption under this section, (here ml..sﬁ: ¢ Coly \\ = 4

leading to a definite and warranted conclusion that one person dieg before the e 1) Eng]and NN -.“ \
| Property Act 1925, (UK).

The rule can be avoided by making a gift subject to a Survivorship condit

that a beneficiary shall take only if he survives the testator for 5 SPOClﬁedm 1¢4y1)of the [ awlof

eg, one month.
iy General note

.. oction introduces whathis commonly called a ‘vendor and purchaser

, : s R whicha vendor or purchaser may cheaply and quickly
Section 4(11) of the Intestates’ Estates Ordinance (Cap 73) was amended pifi a;i:imusrieo:yon disputes arising out of the performance of their

to this subsection, by repealing ‘which of them’ and substituting ‘thal g ' .~ under contract for the sale or exchange of land which will bind all

ol
[11.10] Subsection (2): General note " {';' 4

OF JRioh o€ Chern . “’) ¥ s beforé the Court. The land can then be sold with the benefit or burfien of
- Wi ixigrwithout the need to sue for specific performance or rescission. In
[11.11] Subsection (3): General note > W¥uKomg the procedure has been extensively used to settle disputes regarding

Weofthe land to be sold.

Section 7A of the Estate Duty Ordinance (Cap 111) was amended pu'm 3 ! . . ! * 1y
. HG , B MR ‘one ofihen’ B 0t has on occasions commented the failure of parties to utilise the
subsection by adding, ‘or which of them 'mml?ﬁz;ﬂ;rg;: 4 g "lees under this section, see for eg ugznw; A'Iailng &(:er vels(a?nuTzes;ﬁng
duty has been completely abolished for estates @ “'Aﬁ S RS Aoy 12009] 4 HKC 469 [201b] 1 HKLRD 198 (CA): Ho Ch Yi
after 11 February 2016. S ) \ = , (CA); Ho Chung Xin
»

& .
" " Yory Chung Wai Chun Susanna (2008] HKCU 1384 (unreported, DCCJ

— ﬁig‘;l;:)ember 2008) (DC). On the other hand, the Court has also
K ~chaser R Ky Mu;[lg,fg]"fﬂ"f the Procedure:. see Guang Xin Enterprises Ltd v
12.  Application to court by vendor, and-pu petition oty KC 572 (CFI) (trivial matters raised) and Cheng Sin

‘ \ OIVWORg Kam P“D :
(1) A vendor or purchaser of land tay apply by F any qusi® ™ advigory el n‘f)’fy [2015] 3 HKC 173 (CFI) (asking the Court to

y Y

A 3 0 W
originating summons to the C?““"m respter(:Ct for the SECSI iy of the coyrt wi
arising out of or connected with any Copfectiﬂ g the€ Gl | Y567- bird pargies. “"Jo“non)lry bind the parties to the action and will have no
exchange of land (not being a question & ensationPAts  Lion "Wesnnfmlzu(gahas Wong Yiu Kwan) v Leung Sum [1988]
or validity of the contract or relatlclilg)to rfc(i) thg court MEY P K i, pesupp v Triple Will Ltd [1992] 2 HKC 430 (CFI).
. bO ’ d ‘ 0ses th " :
by the Government or a public bOGY) “7. " ' ;:f aIETOPeny, It ise “Xistence of a dispute between the vendor and

such order upon the petition or originat‘l}gl 999 5. 3)"' A

: sale, 1 Invok Rk 9PN 1o an owner, without enterin Into an
to costs as to the court appears just. (6égu t of First# 'htfan\z;l;l,(DC). F: m;.s Szcr: ot?,: see Lam Ho Tak Douglas v gLam Shuz’l
(2) In this section, court (;.j;— %) means the o o arisQiCBE ™ Mragaiof Property a‘tem;;ts € court will not entertain any proceedings
unless the vendor and purchaser subml ) Of Ihe s “ome difficyl ‘;ﬁx parte, to obtain a declaration in order
25 of 1 998 5. Settle the g Y Which may arise in the future. It is not the

the District Court. (Amended
84
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12.04 — 12.06]
their title in the absence of any other party interesteq ; . ',l;-a; DN, M O
Yu L.eung Fqng [1991] 1 HKC 494 (CFI)). Solicit In © Mayggp | B o ol Ly ¥
required to give proper advice as to the t; Nors adyjg;, - 8 5 nade by originating summons. Unlike

title of the bro Sing et w . B O TE R I e

the vendor and purchaser summons as a
clients’ expense: Castle City Ltd v Choi
(CFI), at 597, per Keith J.

. . a'CR
B 13 "3,':"""":7.: .
means of pmlpcf}y. 'n,ey_ 3 tor | ), the Conveyar s_mg_ and Prope.tty
Yue Developpme "8 themg P riation from The Rules of the High
| s Rules of the High Court.

)
natter of the agreement (giving

."'J} e _g_.‘." - 't .
{ in the matter of s 12 of the

The names of the vendor and
wdette v ai Wai Pui [1987] 3

Once the parties have agreed to resolve the
summons and to delay completion pending t
the purchaser may not then rescind the agree
has failed to show title by the contractual d
and Know Mei Yin v Chan Lik [1995] HKCU

dispute by a ven dor%'
he outcome of the o8
ment on the groyng, ¢ )
ate of comple(io,,: '.

171 o S e
27 July 1995) (SC). (unreported, Mpjg ) v Leung Sum [1988] HKLY
‘ d again be made to this section,
For examples of local decisions under this section, see [13.04) e > issues clearly and succinctly
M 2 HKC 105 (CFI)). Once the
The jurisdiction to hear a vendor and purchaser sy ( , th)e

C th Mmons 1s confinec :d, the court has
ourt, notwi .stz.\nd.mg that the claim or the rateable value of the issues to be raised
be w:lthm the jurisdiction of the District Court, unless the parties li - roceedings having failed to do

jurisdiction: see sub-s (2). e lity 10 ¢ : Ri cle C
(2) | rtunity to do : Rich Circle Co Lid

1 = '.' A . ’ - |
nelv ::;;._-_:_'_._. Rules of the
> J: 2N

: ul 1 of originating summons (ie, Form

[12.04] Subsection (1): A vendor or purchaser of land

Both ‘land’ and ‘sale’ are defined widely in s 2 above, and thus thi R AT
h : . St . ' not be used — see Hong Kong

as a potentially wide application. ™ e of United Cent ‘9‘.90] 1 HKC 178
In England, s 49(1) of the Law of Property Act 1925 (UK) has e o \d Hingold Investments Ltd v Kadesy
contracts for the lease of land and contracts supportéd. o?hv | LeaSumms _ - "l‘g}b 1,995,7 June 19.95)
consideration, but not to purely voluntary arrangements (Re Marquis of B used the expedited
(1875) LR 20 Eq 527; Re Anderton and Milner's Contrger(1890) 435 R, R 1
Re Lander and Bagley'’s Contract [1892] 3 Ch 41), “Fheiprocedure is il s must be heard in open court before : " ge, not in chambers before
to determine question relating to the sale of property other than laid: AN AUng.v,( Ltd [1988] HK 784 (CFI); In The
Ltd v Magnificent Estates Ltd [1995] 3 HKC 593 (CFI)). ' ) 8:4n | 39 ; ACH),Cheung Kai
Where the contract has been validly terfinated there is nig lopger 3¢ ‘(‘-m: ,[19i901 2 lH l-%g
which questions may be raised for. the consideration 'Qf the Gourt by gt n’. ‘o (?3942 2 »
purchaser summons: Hero Profit Entérprises Ltd v, Kadesy Develoj A "'\‘??’ o ‘? | NG
Ors [1995] 3 HKC 193 (CFI). ‘ L & B w4

| Xpedile the hearing will not be

.....

.;f-:qu\,,r_
Jugh | ';-:’,'j oW that there is no
The section permits the initiation of proceedings by pRROS l,(l‘l:i4 5o 4;; L““:lggsl 3
any particular procedural rules for the presentation of the pe":g 1K 1 (n ; LS ANy Special
legislation which specifies a petition as the mode of commenco 9 of T RN

matrimonial, bankruptcy and winding-up proccedings- Thl“s' ove ’_'
the High Court (Cap 4A), which sets out the gener {" ','",c.iéd by
provides the only procedural guidelines if the action is 10t

[12.05] By petition

Y

te proceedings (In The Matter
%) Xu Leung Fong [1991] 1

‘ VOB
86 {\. \ r ‘ \ :'w " ‘; ,',: ' ) N
4 ‘ . 5" .Q.“-S‘ '..“".‘ , W .
N .. o 5 A l. ( - & / "!". .' )
o, i My 2 w " r‘l ,h

| any "" ,& " Y\ R
. wt.\[\"?, ﬁ Y “‘:' H‘ |
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mmm,s Hong Kong COnv X _.-..’" A ; ,..;,f;,;t'i,#'JL‘-"..'m LAl -

eyane: — ; .

e R Yancing ang s gt ——"  he existence or validity of the
CFI)), although the mere fact th [ 0 etion &EET "‘\";l'm? & iV

R 977‘( b’ar to the use of the proced cevothip arties Wish O 7 peingd% o R DD :
same result 18 l‘lO C 321 (CF[)) P ure (Fung Kam Che 0 a8y st > e 1oAY ol ble where the exjsten?e or
Wing [1991] 1 BK ° ling. d . ection may 1 ,,-e-#'f*f-p‘-ia;n‘ +ies do not have to admit the
T A e ‘-g‘lf.._,.‘\-::'jjt__ - Alr 1] & e '{ i have to
estion arising out of o oot B estio ,.',,.“ onelh:lt a}se C(’:g::rta::vto[t;lgoo] 2Ch

[12-07] AW q“ on g out o1 or Connected : '.-,—,""-_if-i;;‘. C L 1 Y Y}rr ) (2 ‘Md | e).' -

WIth an 12 MOL ..‘.- I e A ',1 B R A e o o 9 a ang swlﬁc wrformance

for the S‘Ie L exc'. £ Of land | ".;' S {:" ;..‘"; v T 4 s appropriaie ivi 3 .
AL '{,L-'ﬁi; 3 ,, he [ . d “ :-’,‘;",_.,‘}:5‘-4 < Aqunoﬁce o mcmd can be msed

.;a'
& -be

o!, ,»’,"4 - L
- >.' ',;./‘.. r‘\‘ v

p |
o

- '.
>4 1

The procedure under this section is intended to be yse gl Nt although " &1 . Re Jackson and Wood.bum s
deal with isolated points of dispute between the parties, foiii‘rﬁf’"vcni -' s COMTaC s, | gicqi Brian Gilchrist held in Far
of their obligations under the contract, eg: (1) the vendor's ob]‘i“glbe %7 Ch D 44). Nore- = .»&-ﬁ 'HKCU 2639 (unreported, HCMP
particular requisition (Re Burroughs, Lynn and Sexton (1877)8521(10;1 ‘ P Lo Ki MOR S8 Y0 of e ‘-’c_'onveyancing and Property
Eng); Dei Chuen Ho Industrial Ltd v Leung Yin Por [1993] 2 HCh ' &t - 2017) (CFL ‘ "}.'-‘;@At: wide discretion and can cover
Very Cheer Development Ltd & Anorv Bring All Ltd [1994] | HK(I:( a W o includ ;.,"." 'i"' represe ntation and rescission.
HKLR 213 (CFD); (2) whether the vendor has shown good tjje (P 7% NS o & O _:[;1999] 3 HKC 405 (CFI)
Ltd v Bank of Communications [1993] 1 HKC 625 (CFI): Active ,e( T D TR T ‘ |
Ltd v Fok Chi Keong [1994] 2 HKC 67, [1994] 1 HKLR 396 (C A», | ¢ sale of land, see s 3 above.
of a notice to rescind (Re Jackson and Woodburn's Contrac (lagé) ) : T

1 , | N L
(4) the form of assignment (Re I{ughes and Ashley’s Contract [190019¢ P~ >, P ﬂ eable by the Government or
(CA, Eng)) and; (5) claims for relief by the purchaser in respect of mé olating to COMPELBEET ?s TS
or misrepresentations by the vendor (Re Farrcett and Holmes' Con | ‘_"' o
42 Ch D 150; MdebekUdv Tam Sing Cheong & Ors [1999] 3 HK L e 1000 daterT ‘ . %8808 involving compensaﬁon

2 18 SO 1t hady. for instance upon the resumption of

) “..\.
:v;-'('

Furthermore, the procedure is inappropriate to determine complex g Ry
fact as the summons 1s heard on affidavit evidence (Re Burroughs, Lyng
(1877) 5 Ch D 601 (CA, Eng); Re Gray and Metropolitan Rly (188
567; see also Ip Kam Wah v Fair City Group Ltd [2005] 4-HKERD 1§
HKCU 128 (CFD)) or fraud (Re Sandbach and Edmondson’s Contral
Ch 99 (CA, Eng)). Where questions of fact do arise which need to beit
oral evidence. the court will either order the deponent (o attendAs
examined on his affidavit (see O 28 r 4(3) of The Rules of the .-‘(
4A)) or order that the proceedings continué as if commenced by wril rnmen
r 8 of 'Ihe Rules of the ngh Court. Fer, difficult or compli aled _ | _' an '{,-" CC‘;.V' Financial Secmm'y Inc
construction, the proper course is to issue.a summons under' Q5 r a2 8] HKC 52 (CA) Il as government servants who have by
Rules of the High Court: seeHong’iz‘v Kurzke [1971]:1. WLR 769. d the legal status of a corporation sole.

ent’, see s 3 of the Interpretation and General
jant to s 6 of the Hong Kong Reunification
overnment acts through agents, the expression
yovernment ministers, officers and servants

.
e

:-S'd '

A
' the Interpretation and General
Cong Reunification Ordinance

.;’\_"'.
. e U\.Q. :

There must be a present dispute between the parties and the procedurt , .
be used to resolve academic, hypothetical or future questions or Wi (Cay ' 28 of the Hong |
solicitor(s) wishes to protect themselves from-liability. See, fore T b 5
Sin Yau & Anor v Wong Kam Pui Dicky [2015] 3 HKC 173 (CFl). 5%

een criticised for seeking the assistance of a vendor and purchaseris¥
circumstances see for instance Castle City Ltd v Choi Yue Deve'oPiey
2 HKC 593 (CFI); and Guang Xin Enterprises Ltd v Leung K”‘.
HKC 572 (CFI). Nor should the procedure be used where the pé b,
represented and the solicitor is seeking to resolve an uncertainy v
IS an uncertainty as to title the parties must be separately rep vovill ug
Yiu (alias Wong Yiu Kwan) v Leung Sum [1988] HKLY 567 (@ vestment Ltd v Forband Development
The jurisdiction of the court cannot be ousted in the contract see Re _ s }:‘T::c*{:l » 13 S?pl&l:tb.er 2007)
Mear’s Contract [1901] 1 Ch 908, B L b confers

LG vl . Sov 800d Qtie n shown, but

‘ d .’ ’ . e \‘ \ At B
As 0 the meaning of ‘contract’ and see ‘affecting’ see (309 ™1 b a0 800d 50 as to remove the
& Anor [1987) 3 HKC 406 (CFI)). The

88 ki

"
R Y
nils

“: ¥ | .

'“"*‘ v

P : :

LA s i S ich makes i
aton sought, it would be slow to grant

>
e

A
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o . . Nd p,
decision will only bind the parties to the ans: Loy
are unaffected: Re Naylor and Spendiq :gece::::::;o that (he Fights nl{ , ion (2): General note
at 220; Re Osbourne’s Contract (1880) 13 ChD 5117886) 34 ¢ D,;_)lf . the High Court unless the parties submit to the
Kwan) v Leung Sum [1988] HKLY 567: Fung K 4, Wong Yiu (ar?' s brought ! + where the rateable value of the premises fall
[1991] 1 HKC 321 (CFI). am Cheyyg . 2143 fy, W trict Cour’

8V Kol y"‘g"i, o7 of that Court

Interest together with the purchaser’s costs of ; . aser's g | ..ot [nstance

Tam Sing Cheong & Ors [1999] 3 HKC 405 ((;g\llf) 'lfgl?itmg ltle (Wiml"‘ Ll f the Interpretation and General Clauses
o Vs . t_oof . S Sect] | - 3 (9] c el'pl’e

2 provision similar to  49(2) of the Law of Property Act 1ggs 3% Bl qance’is efines 18 8 et Instance of the High Court, which

a court to require repayment of a purchaser’s deposit in cace K), whigh (ot 1) to mean the Cou : Cap 4)

not in breach of contract but the court has declined “A5¢S Where s “' o (Cab‘;ﬂof the High Court Ordinance (Cap 4).

perform the contract (Wu Wing Kuen v Leun g Kwai Lin lo.ordcr the melz: ’@md
[1999] 3 HKLRD 738 (CA)). In Hong Kong, a purchaser vt o | Csg,
from recovering his deposit in such circumstances unless (\l:l" Sl be procgy
can do so by exercising its jurisdiction to make such orde,e i+
Scott and Alvarez’s Contract [1895] 1 Ch 596, [1895] 2 C:sm  JUst
Although it is unusual for the court to award compensatory damg 333 (CA, Eay)
and purchaser summons rather than in an action for breach ofg co,‘,md"““’?
nothing in the section to prevent the court from doing so: Homvipuz;' there
Lid v Chu Kang Ming Trade Development Co Ltd [1995] 2 HKC 458 (

Siei @ . . . dofin€d in s 3 of the Interpretation and General Clauses
appe§-' ) Wc%r;pjsl)d:f mean the District Court of the Hong Kong Special

Bik Ching v Yu Hon Chung & Anor [1997] 4 HKC 38 (CFI): Cheng Ch i tad and ‘sale’psee s 2 above.
v Fong Shik Yee [2008] HKCU 1847 (unreported, HCMP 1505/200%21 Novesk

2008) (CFI).

!4 Distharge of encumbrances by the court

)" Where land is subject to any encumbrance, whether

mmediately realizable or payable or not, and the
An order for costs of the application may be made"ifi favour of cilhe ¢ encumbrance{ ig out of the jprisdiction, cannot be foungl or 18
court may decide to make no order for costs. Generally, costs folld ﬁ"’f ‘: unknown, or !f It 1s uncertain who the encumbrancer is, the
(Guang Zhou Real Estate Development{(HK) Co Ltd v Suinmit ElegaieS5e8g  court may, if it thinks fit, on the application of the party for
Anor [2000] 2 HKLRD 855, [2000] HKCU 621 (CFl); Tieorporated O%;" e time being entitled to redeem the encumbrance, direct or
Cheong Wang and Cheong Wai Mansion)v HKSAR [2004)' 1 HKC Wl dov payment into court of a sum of money sufficient to

’ delSmlM :.: .
HKLRD 483 (CFD). However, d purchaser’s summons May » = . jgd ;deem the encumbrance and any interest thereon.
'pon Payment into court of the sum referred to in subsection

awarding the vendor costs if the'gtestion is one‘thatithe purc
‘ ' 'L . X .
') the court may, If it thinks fit, and either after or without

to present to the court (Re Baker and Selmon’s-Contract “903 nlchh
Will Investment Ltd v Triple Will Ltd [1992]2 HKC _430 (CFD )Othn i is o B84 4y notice to th

if the purchaser takes out a summons under this seclloﬂummons , S ¢ land o be © €ncumbrancer, as the court thinks fit, declare
unnecessary to do so, he will have to bear the cOSlS of ot(l)‘: 54 3 (CFI ot cony free from the encumbrance, and make any order
Pioneer International Ltd v Good Onwards Co Ltd lzh.s s]olici(ors O direoyi, €yance or vesting order as appropriate, and give
and if the summons has been taken out P“’S"ag-;,;ou(;vChoi Yiue DO Money [‘)1:1 f?lr“:)he retention and investment of the sum of

Also, the court has jurisdiction to grant an order of specific pérfonmace w
and purchaser summons: Lai Ke Bin v Capital Project Pevelopment Lid|208}1
HKC 93, [2009] 2 HKLRD 49 (CFI).

C D2 AN
HKC 24 x

' . Court (C2 ®rtifieg by th ©0l, and for the payment of an amount
Costs are governed by O 62 of The Rules of the H}Sb csements: ¢ Mlicant i, v court to be the reasonable costs of the
defined in O 62 r 1(1) to include fees, charges disbu ) Gedyoy making the application, such amount to be

fro
On appl; M the sum of money paid into court.

y thq €ncumbrancer or any person entitled
und in court, the court may direct payment

91

remuneration.
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_ Butterworths Hong K
G °Ng Conveyangin, ang | e
into on or after 1 J g Py
BE e iinent lease anuary 1970, a pergq, % —_alland were ﬁ}he land originally leased
upon compliance iy . 4 - hat addBO5 oy ( 0 dxtg ons precedent imposed
precedent, he shall be deemed, for the pu.{éh any oo ject Sy gran ‘ff‘_'f& (Added 31 of 1988 s.
S€S of L

h to have complied with those conditions

‘4 (a)

(b)

‘-Q. WP —— b

o i

M*‘*(B)‘ N

N ¢

| d "‘0’ ) .
8 . j ..,!‘\ v .,_ ,}"""2‘. W Ilssued
k) i’.,.- '“ e

|
z 5

Q ’, '. -:--w here a person has a rig
and that land is artltnoned by assignmen’
h part ©

d}ed”thm sectlon shall apply t© eiacst the

R ECTA
; Vofﬂl

| “‘ﬂé xf there were a right to

»

Vs ROy .*

o % L ,Nd.“.,m;

P LA LR l.jJ]
f b AN

a ]
! .
§ " ..-GF“\\ ’

.. “N \

' J €~ ' « '&
AR > ’ B
J.‘,. /’/l & L] .
v L]

i

. conditions have been complied with

(4).f Where a person has a right to a Governmentleases
s and that right is not subject to any conditions pret

'mn! . right; and

“and Pro
7&* . 1988) or on the date of t

"reﬂa':" serson has a Governl s

.. .’ .- }“. . ‘ " iet{leaSC, Of any land and addltlonal an
person with the intent tha
.. C ;leased this section shall app

upon the issue by the Governmep ks, ¢ ed 29 of 1998 5. 105)
certif

thog.e co.nditions have been com I

g(ilsﬁilﬁlori ofdthat certificate in fhe | L;vn
under the Land Regist d R i o
Ty gistration Ordmance( ,

upon the endorsement by the Goyer
Government lease of a note to the eﬁ:g:

registration of a copy of that end
Land Registry under the Langmlge
Ordinance (Cap. 128); or :

upon the entry on the register kept in

Registry under the Land Registration 0f A "_{w ,tﬁconveyancmsandl’mpeny

(Cap. 128) relating to the land of a note ol inance, 19t )f 1988), commencing 3 June 1988, by

that those conditions have been compli¢ | ‘ '. tlmcatht:se f;lmdl"::(;'f)?ve
0 .canﬁ in the ice

(Amended 31 of 1988 s. 7; 8 of 1993 528 » paras (a)—(c).
to '.-)oftheRegnsu'arGeneral
*Oldmance 1993 (8 of 1993)

the equitable interest undenthat right shi M B F
‘a legal estate in that [and"as if hel gy w, b; monf&%%egal)
Government lease issied “ih accordanced - » f;-": . i( repealing ce’

z).of the Conveyancing and

it t ,»fs'g g) of the Conveyancing and
19 ), commencing 3 June 1988,

- / 3
A .'..' Q C i -.

for the purposes-of section 42 and dny-othef
a Government:lease shall be deemed [0 f 19 8). commencing 3 June 1988.
e commencement” df thccCcoln f"{ ;‘ 105 of the Adaptation of

Or lnan \ Hl ner mg 1 Jl]ly 1997 by

(Amendment) )
{{ .’.'..
1 sub .1,...., :.Government

he grant Of

whichever is the latcr (Added 31 of 1 988 ¢

ed by that artition, as 1t appiic
by P a GOVCI’ﬂm

 (Added 31 of 1988 5 7)
| 811984and 18/1985; and

-. ';4.* |
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15.18
15.23

[15.18] Failure

Butterworths
ng ang
p

ahd General Clauses Ordinance

: . n},.u y for the purposes of the General
(1) simply an omission to do a thing, irrespec 5 f’the General Holidays Ordinance,
(2) an omission by reason of some carele ve of any C yhich, subject to the provision of ss 4
B e by iimpossibility: ang SSNESS or delip “ency. L ol <hall b { hollday by all banks, educational

(3) an OmlSSl?n to do the thing, including by impossit, ' blic offices ané UOYE d?pamnents.
clause being included and others being excmd& ity argi | ﬁ. 3 of and Schedule to the General
ed: | . :ﬂ ios 6 of that Ordinance under

(1938) 38 SR (NSW) 407, at 410, per Jordan 1 - ingr]

‘Fail’ may have at least three possible meanings:

For other cases on the meaning of ‘fail’ an

Counties Navigation & Transport Co Ltg (flag Iﬁ;jzr )L 8 ?Lg' o
(1903) 88 LT 288; Thomson's Trustees v Thomson [1946) siM o
Southern Shipping Co Ltd [1962] ALR 758; Transport Depar 13501
NZLR 622; and CBS Productions Pty Lid v O Neill 1985 NWLR

& Son

[15.19] Court, court of competent jurisdiction
As to the definition of ‘court’, see [3.23] above.

As to the meamng of ‘court of competent jurisdiction’: Bednall v ,.4
599; andeGamtt[l907] 1 KB 881.

[1.5.20] Govemment lease n Ng Fest '. N
Kong Speci rative | “*"‘,’ Bs(a blishment Day, being the

‘GOVétnment lease’ is defined in s 3 of thé Interpretation afd Ge
Ordinance (Cap 1) to mean a lease of land”granted by QronvH

Government, and includes:

3 X

5.. » Festival (or if that day is a
r such other day as the Chief
Gazette, appoint in place of

) A8 (a) the the lease has\been extended; or . ' lay is unday, then the following day)
| (b)) the Pl’Owsxons of the: lease have been varied h ¢ xecutive ir .iCouncnl may, by order day;
ny - 1y 3th§n the second weekday after

: n
A

. I "

f Sale, Exchange.c
1 or letters of MX X

(2) an.
(3) aCrown lease, Condmons whether 0
' n._.,. of the day mentioned in

or Extension, as well as deeds of variatio
ve h‘Sunday then the following

‘included in the definition of Government 1€ase: |
l Al ar of the day mentioned in (3),
he i' scedi LunarNewYears




Butterworths Hon
23A.01 g Kong Conveyan, cing . e AR 23A.12
[23A.01] Enactment history i v psed, ie, from -,?PWGYd&
: : { afte! acions where the due execution of a
The section was added by s 9 of the Law Amendm e _ _ 0 ocea: U .
Provisions) Ordinance 2003 (14 of 2003) which cz::::’:l Refo | e :<hed in the process of proof of title to

0 forcnen Migg jon 08 eedS HORREER e ot entered into after the section came
e 2 ' nd Sil: ?Eibﬁeer International Ltd v

> .—-.,ﬁ—‘u'_ﬁ" ‘ e

[23A.02] England .  May , s3 (CFI) where the sale and purchase
| e Co Lt “ i,';(ysff:i
This section does not have an equivalent in English — | e ered il .‘." g’t‘» U
. : | ‘;."'.. .\Qf‘,'
\ "“..?‘.‘\‘ ¢ ‘ 3 |
[23A.03] Cross references 4 g \‘r f

Sections 3, 13, 20 and 23 above. .
Sections 127-129 Companies Ordinance (Cap 622).
Section 9 of the Law Amendment and Reform (Misce]lane |
Ordinance 2003 (14 of 2003). :

Law Society Circular to Members No 157/2003.

ous P

j!
.l
)

£ SRS

ent o ,-"'fg;e;'g',tion 9 of the Law
yus Provisions) Ordinance 2003

[23A.04] General note L ?ﬁf; I

: * s 1Bt .

The problems occasioned in the proof of title to land by the proof of dueg TR

of title documents executed by a corporation, which were not addresse

or s 23 above, led to the introduction of this section by s 9 of the Law An

and Reform (Miscellaneous Provisions) Ordinance 2003 (14 of 2003)
into force on 9 May 2003.

'.“
The section introduces two presumptions. \ R
First, where the articles of association of the company authorise a pérsoig
to attest the affixing of the company seal, or permits such.atthorisalion®
for instance the board of directors, the section raiscs a rebattable prest

the signatory or signatories attesting the affixing of the company = Mgl .
authorised, whether or not the fact of authorisations-apparcnt from 'f R
of title: sub-s (1)(b). This first presumption only applics 10 d; 3t ) ‘ by
corporations prior to the enactment of the,section ic, 9 Max.?op";,‘ed ! SR
and Law Society Circular to Member$No 157/2003. Deedh et iy A
2003 need to comply with the requirements of duc'-‘f"?_cm' be assisl RN E 1 5
general law, although the proof of their due execuliorn mzﬁ ores 0 o SARE
presumptions raised by ss 20 and 23 above and By.the scc0 3 Ry
dc'umcnl of title that 152 ST ‘l,\; N

Secondly, where proof of due execution of a do " 2 conclusive P8
. tion ralse . : “_ " Lo B L TN
15 years old cannot be established, the sec the parties © the 3¢ A )

due execution which can operate both between 4 anyone RIS ) e
sale and purchase and between the purchaser 2’:) (o the purchss 8 Vit au’ SUAERN 5
Accordingly, good title will be shown by the YENT™ 1 cic of he® 3 and fc § rmalities governing

. o h e
purchaser’s title to the land is not open (o challeﬂgeigg.t'r;is second

defective execution of the title document in questi®: = 1

R

AR AN

V) G

may be raised whether the document was P document W g m.
corporation before or after 9 May 2003. Thus, aes of proof f itle; | AP |

executed in 2007 will be deemed, for the purpos
200
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41.17 Herworths Hong Kong Conveya”ahg
g

41.24
. ndp
23 April 2008) (CFI); cf. Y
Itd ‘2’003 le((: FI); cf, The Incorporate Owners of H N i

[ ] U 1251 (unreported, CACY 117200, ONg Kong y 3 e R
although in exercising that duty it has been held (o b , 12 Nm'c"‘ber ) of ant. see, ;némple So John v Lau Hon
Owners to enter into a compromise agreement 1o o1, ¢ for the ”4 o lie sung Yung Chun & Tsoi chik Lai v Chan
such an agreement is in the ¢ Seltle the o 1 A

Ommon inlchS[ )..lftl;}j'J ] 1 HKLRD 456, [ZW)]

z lSpu[c‘ " . B RARTES L
(Incorporated Owners of So Tao Centre v Lam Kol the butldings. . aused by leaking water. Damages may
(unreported, DCMP 4250/2004. 20 December 2006)0 S 12006} r‘ 1ce for per sonal injury or loss (eg Wong
also to find acquiescence by a private manager in &RC”'-“‘“ COoun o W " ing, Yuen Long & Ors [2000]
mutual covenant on behalf of ~ Chlore o

the owners: 71 . | "CCment of
Trillion (HK) Ltd [1997) 4 HKC 304 (LT). Hamoo Shi

Co Ltd [1997] 1 HKC 273 (CFI).

¢ Chu v Kam Fu Lai Development Co
"8 (Manqgemy ding )}' The Incorporated Owners

eung Tsang Hung & Anor v The

6] 4 HKLRD 714, [2006] HKCU
O Vo L
L
":. jan )il
ture and effect of a covenant

»
- B4

[41.17] Including

As to meaning, see [2.05] above.

L T
om & H n!lme v Sidebottom (1872)

[41.18] Other equitable relief istchurch City [1970] NZLR

1 v hH
v nr

-

Other equitable relief available for the enforcement of a covenant miskll

declaration, or the specific performance of the covenant itsell. As to the)
of the covenant and the rights and obligations of the parties to the cof

whether a particular activity or omission constitutes a breach of coves
generally, Betty M Ho, Hong Kong Contract Law (2nd Edn, Butiersor

Reissue), at pp 486-502 and (as to defences available in actions for ¢ | .' | ‘;"'7 '.
relief), pp 518-525. e
! \ ’,“} v

2h Court (Cap 4A), the Court ‘may
An action for money due will commonly lie for the recoyery @ ‘ “;:g L S€C Russian
management charges );lue under a Deed of Mutual Covenant. L o éf,. th[el92.1] 2AC 438%
Owner’s Incorporation may levy distress for unpaid mnflﬂgcmc'“f . ‘\(’é\ 3 H ."eA‘SGa czcl;nse .
of the Building Management Ordinance (Cap 344) and‘il may .b°h . _ (‘“,f e s 80 A-0 v George
manager or Owner’s Incorporation to register an L'quﬂil.b.l; “Cr """:“‘:-,
co-owner’s undivided shares to secure the fepayment of ""[:.f' (|he Decd 8 ot they have declined to exercise
A manager may be empowered to do _so by the w"":.o iung, Artol for instance, Guardian Property
Covenant (Beacon Heights (Management) Ltd v Leungd 'f‘é‘;m und 88 998] 2 HKC 244 (LT) and The
1 HKLR 181, [1995] HKCU 331 (CFI), but sc€ S : Lonidad : Ac ;~‘,‘.‘,.‘-E2002]'-2HKLRD518,
Incorporation will be empowered, upon incogpqmw": ement O ' RSN

the exclusion of the manager by s 19 of the Building Manag o

[41.19] Action for money due

”
-

Ve

il
. fre v A AR
344) (Incorporated Owners of Kingsford Industrial Cer A0 %L.‘(’ |
Management Ltd [1997) 3 HKC 735 (LT)). R RS

e { (he L& nd w ».'s‘ T .
Unpaid management fees may also attract, under l.'z"ntlrunl]ub.:wrt‘s" 1 h o i’*
Covenant, a collection charge and the payment ol ¢t [ they % N e

.S ‘._} )
115 ) J

. : .
| :-‘\'n

: - loss |
- - milll()" Ul "
these charges must represent a genuine pre-¢st ted Owners © ’ D

struck down as a penalty, see, for eg, Incorpord MP425012004o ¢

ng the land* see Discovery Bay
,l:"“a JCLR 7, [1995] HKCU

A A
Lam Kong Wan [2006] HKCU 2118 (fl"feporwﬁ’ ?C R i
2006) (DC) on appeal as to the question of laches: 118 On other grounds is not affected.
C *} an assignee of
276 <
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48.02 Butterworths Hong Kong Conveyy,
Cing

49.01
[48.02] England

[48.03] General note ' he last survivor of them

T )

L
t ' see [4.14] and [11.06]-[11.07]
money, they do so as tenants in common, Ey O or more PCTSONS 4 5 B

acT
Y

-

cn WhCrL . ‘ | ‘ ‘..?_-\,‘_... .t( A
expressed to be advancing money on a joint g¢ WO or mop, O 2 v
required an inquiry into wheth UL DAy men 1o 1 AR v L
quiry into whether or not there had been - Nl 10 e '
deals with these two difficultie ey

and, secondly, by providing that the receipt

: of the survivine 1.
discharge: see The Hongkong and Shanghai L.-\"W""“g le
305 (CA).

[48.05] Commencement of this section

The relevant commencement date is 1 November 1984

| ze (Whether effected before or
[48.06] Persons section) entitled for the time
24 '.'J.". .{‘:' ‘ -"’r.,is- BRI 15 1 ’
Pt Ol the rents or profits of
Ay S N

otice ha: been given by the

As to meaning, see [2.32] above.

ML & ike possession or to enter into
48.07] Joint, jointl B or W
: & ¥ LS of tk at-;}ﬂndmay sue for
As to meaning, see [35.27] above. '

| 210N Y
very ol

e rents and profits,

2" "‘l.;-,‘ .
W 5€S 1IN respect of any trespass
[48.08] So far as ind, in his own name only,
) : intenti ‘ ase O
The present section is subject to a contrary ihtention, but that

)On a lease or other contract

: i : o liedSrom any 3 he ‘3\):\) ¥
expressed in the mortgage itself and cannot be impli¢ 1 <ps s

. ‘. ..‘.:f. T.zi g
severance. Wer ol 0 mortgagor, apart

oo 16.04) 0% €gal estate or otherwise, to
As to the meaning of ‘contrary intention’, see [9.07] and | R ’

1925205 95(1) Uk )

[48.09] As between them and the mortgagor

the ¢o-™ AN YY)

This section does not affect the relationship betWeer
Jackson (1887) 34 Ch D 732.

SLE

) ' lh.' YAARRY g !
AW Amendment and Reform
= 13! ..'. u'\\-'.‘.l.’ 1 N "

310
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Butterworth 4A.05
“. : S Hong Kong COnVey | .
—— ANcing ;endme aaln its Decision it referred
rate, but it is required to have regard 1o th 4 " caware ' » Director of Lands [2008) HKCU
€ lowest ge ) : orties Ltd v DIrecto .
before the Board concerns the extent of the fetter 1 o “‘fala  gribun® 00 PrOpertie” = ), where the Tribunal (Member
when exercising its discretion. " thus iy, OSed P pothers) Tt 20 :f~1.'~__, ‘*-'"‘]_, r )m"’- ded to alter the basis upon
Inﬂien'LOtdShlPSt:le;V '“l""’q“'""g the tribung) ;,, 10 hay, LR 0 o an Y ‘ |m{h -.«'Iﬁbw.lal’ (para 19).
nmedeposnt rat;u el egislative purpose must be that h 80” 1d ‘~' .'_ was to De &A% L s th Clal tin ton
fixed by the tribunal unless in the € particular ¢y, o S Shoula) ) discre + the Tribunal "'0-0 € manCall temesﬁ’ered
departing from it. The rate specified is g |y, e CIE S pr gt . hat apPTOACT:. Lt at the low est 24-hours rate o 5
be taken to have intended that ordinarily this ghy but lhe |e Jopite. * cor ExtingUISE s o *_. is has dropped from 0.0
to a claimant for being kept out of his mongy Thlshe o ijant has described as
W 1 ( { 10N

where one of the parties has behaved

ould o g ,,a " than that to a land owner (or

. w o has through no fault of

——
.
2 -
B 4
g

At this S¥8™ = . ble busines S
could furnish good reason for the 'I‘nbuna| fixin g ; ble " | running 8 Profitan @ - ;. ’f,/ e tf out of his money for a
. depending on Who was at fault’. (Emphasis addeg) n deprived Of PrOPZ 2 @ oo @f‘ﬁ’(. 'how that would accord

[23] The Privy Council agreed with the coun , principle OF C4EEEET '\ ,b 45
of a 19 T\amactcom B0 "L,’i)r. > Q
had misdirected itself in fixing interest at Prime ﬁ%:alAﬂs\aft ‘ " al the Tribunal's Decis ,__.':__,;.. st
7-days Call + 2% fixed by the court of appeal, | or Nicholls it Ryt i TEIIECT A g unal sdecmon on the rate
as the court had not elaborated on the reason o A A L TN .*{ “"’ ‘i'eave to appeal ‘limited to

., s for fi
there were unusual features in that case which was c):)l:;gplt::‘

A A : L. TR Pl ; o thedeclslonm[Shun
| ~ not be justified to infer that the court of appeal had, in t RO AN Sak 4 N\ e
1tself. The rate awarded by the court of appeal was theref it _ > p*“c

ore allo L
[24] Pausmg there, it would be noted that:

efore this V;; as hether‘the construction
L oth f‘i‘nqstbeadoptedforthe
(1) Lord Nicholls held that the words having 8.0 210001
Ry imposed a fetter on the Tribunal’s discretion:z g -"”. 3
s (2) the discretion could be exercised by flxmga , L s a0, noh

“

-'l/‘

~ higher or lower than the lowest time depositra
- time, the savings rate might have been lowe

w;.. tere &rat&e but the word
AN lowest time deposit rate).

\.;./. C

‘f~w em nts refer to the bill

| . 1011 ( /.’kmst
- [25]AsThave mentioned earlier, the Tribunal inf hatthat was the sole purpose of the r o rates, there is no
¢ g “ﬁsﬁm : n A LR }\ ns.
RV Mm.,‘,acase ecl at it should follow the approat Xpres wish to be as close as pos :.\_-f‘;,;“ T\ e
SN\ Fung Thatwas notwithstanding the factthafthe e mayrel lontokeep to the
| by iy " " | B - t : .‘.". ‘Bha '
) H'\'

Mm:'for interest was amended 6 yeats after the §

. ""_.‘,aa. B g

e .1~ g::.,w]udgment by the Interest Rates (Mls

i
bi{,..
AV
L a

‘X S 0 A ,"'"endments) Ordinance %2001 (th tj a‘;:ld t;,hcmld not be
LA R iy t 2 et ewordmg of
(R ‘,g‘,me. NL: O ). It would be noted thatin thepre 3  Statec . ‘ > was. to be | no change |
gt'- | ."??-"L:‘,g‘ N a theTribunallsno longer en)omed to“have I ; ?* , R |
f o 5 ...:. ‘.' | . . g - 1 \4k '] \
! ,f " ’ ﬁﬁallfor convenience refer to the interestp ‘ 4 d int i:,;jf-‘ VQ‘,{'SQI,N, p&t?nqg
o ,w’ amendment as the pre- amendmentt ; I Tate i _ : ,1\, %g;%‘t:sl&f .
“'.'. ":' ) ha | ' ! MIOV1S "'\.:‘ g LU I et - )
" \ (feproduced at para 20 above) and ! | ~ Provision’, The draf v

nt |
." endment as the post--ame“dme |

ﬂeproduced at para 5 above).
W 1044

R



17.04

And

(3)

Butterworths H | -}-i ’E 18.02
up its right to argue over the i iy cted retur \wouldnotbehlgheﬂhﬂn
Cr ine intere eCICU 1+ .,,',_ |
. W o' M SL0n the proy, ISiong] orcost of capital should be
tribunal has the jurisdiction to determine . U Paymey ,. HEERPECIECASE e = T ‘
. C infe ¢ porroWi C s PR R
payment too. In addition, since there i< ” fest of ‘he st ¢ &9 , Q‘ : 14N

. cvldtn Ce m
which could support a change from the copy the p

pre-judgment interest rate at prime rate

pre-judgment interest rate in the presen; ca

Lml() nal Pracg ce e
plus ¢, ! coug m;, < 1)

a;-h ion and General Clauses

S¢ sh ouldbc ' 1€ 1 A, ’
prime rate. ﬂxﬁd g-- ing IA L Gregonan calendar’. This
: ‘ : | _.,). ‘ D/ - ¥ Ol Im
[24] There are currently two besting lending raqes ; in B ol ‘ ore RASE v e
ong Kog BRI 3

parties have not made any submissions in (i« regard

An .
HSBC best lending rate is the commonly adopted pro YWIY

Xy for pa

the market and the judgments in both Tadjudin Sunny and ” ed is absent from
also based on the HSBC best lending rate, [ consider that ltls * !nionths from the date
| e been determined makes

to adopt the HSBC best lending rate as the |
Prime rate in the pre '
s ‘of the Chief Executive

3 or .the same, the Chief

d.“' -
‘s

ontobemadeto

d

Eltron Development Ltd v Director of Lands [2016] HK( erson On DEIc ' shall think Proper,
(unreported, LDLR 4/2013, 18 May 2016) (LT): | o such/Cor 1nks ‘4” the receipt of such
[32] Firstly, I would like to point out that when Mr Suen citg | be a valid ¢ | l1scha .& for the same in the
Happy Dragon 2014, he had taken out words out of the conlext s 1if P ma th c.:-'owner,.

sentence of the paragraph states clearly that: Y
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money in making investments....." ref¢rs to the consequét ;;J:.c ..':
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[33] On the other hand, ‘the loss ofithe return from the'use oF
in making investments’ refers not to a single Tdte. of return but R "
capital, as it is sometimes called, which varies d‘P”‘d'"gm ‘ Q " | ;;.
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