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confiscation order Of Crime (59) g 3 order is that 1 person subje.cte
(s 11), definition (fsm)' famo‘m“"bff' Temd 2 i silent, right against elf-incrimination
for enforcin COUESCI;@“P?‘I%M& b sl A o :";-  Sections 4 and 3, providing for productlon
chargi ¢ PMM<s131m- , rooligalion ™= = cpansion of existing proviswns in other

Y\0¢ Jmade (S 14) of Proceeds) Ordinance (Cap

obtained under $S 3.4 or 5 whereas
ence for a person 0PI judice investigation. Note however that
‘bound to utilize the pOWers of investigation
e Organized and Serious Crimes Ordinance (Cap 455) in any

 maler that fell within the definition of ‘organized crime’ OF
face's Philip KH Wong & Kennedy YH Wong & Co (a firm) v

7 0f the Independent Commissi ' :
BHKLRD 505 o) ommission Against Corruption [2008] 2 HKC

Wiscation of proceeds of crime
.“‘; pIOViSiOHS n ss 8 12
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o, 1 Ordinance 'enlarge§ t1l;r cng (Recovery of Proceeds)
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PREVENTION OF BRIBERY ORDINANCE

(CAP 201)

yduction

Prevention of Bribery Ordinance (Cap 201) (the ‘Ordinance’) forbids civil
ants (including the Chief Executive), public bodies, and private sector
oyees and their agents from soliciting.or accepting advantages as inducements
wards for acts done within their professional capacity without lawful authority
asonable excuse. Its genesis«dating back as far as 1898 when bribery was
outlawed by the Misdemeanours Punishment Ordinance 1898 (1 of 1898),
citly prohibited accepting advantages for giving assistance in relation to
-acts, tenders for contracts, and auctions. It also prohibited the possession of
plained property and conspiracy to'commit a bribery offence.

the Commissioner of the.Independent Commission Against Corruption
AC’) who 1s endowed with the function of investigating suspected bribery
1ces by the Ordinance, although leave to carry out certain aspects of
;ti‘gggion'should be-ebtained from the Court of First Instance by way of an ex
&ieaﬁon. he\JICAC can search and examine a suspect’s documents and
,aecounts, etails of a suspect’s assets, incomes and expenditure, retain
ravel d tS so as to prevent him from evading investigation, or seek a
ainin in relation to a suspect’s property to prevent its dispersal, while
taifing) the confidentiality of its investigations and protecting the identities
g*. mers. Together with the Independent Commission Against Corruption
1ance (Cap 204) and the Elections (Corrupt and Illegal Conduct) Ordinance
) 554), the Prevention of Bribery Ordinance (Cap 201) forms part of a
tantial legislative framework which empowers the ICAC in its fight against
iption in Hong Kong.

essential provisions of the Ordinance are as follows:

) ‘Bribery’—when a person, without lawful authority or reasonable excuse,
offers any advantage to a public servant, including the Chief Executive,
as an inducement or reward for his performing or abstaining from
performing any act, or for assisting, favouring, delaying or hindering any
person in the transaction of business with a public body. The offence is
also committed if a public servant solicits or accepts any advantage on
the grounds stated above: s 4.

) there are specific bribery offences in relation to the promotion, execution

and procurement of contracts or subcontracts with a public body. There
are also specific offences in relation to the withdrawal of tenders for
contracts, and with regards to persons bidding at auctions conducted by
or on behalf of a public body: ss 5, 6 and 7;
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(3) corrupt transactions Wi

Bribery Ordinance (Cap ) 01). S are als

(4)  “Possession of unexpja; S9;

th agent

(5) ‘Confiscation orders’—where .
being in control of PeCuniary Fes Persop I
or present emoluments ang for wh
explanation to the court, thep
become subject to a confiscation orde
Justice within 28 days of the conviCti;gf‘Sal
-3 1)

(6) ‘Powers of investigation’—q}, Co A
investigating officer to inspec aCcog;mlssione: .
articles relating to the suspect, ang to rés’ Do iy
relating to the suspect which may L fp,

. . o be re u ..

investigation, and to take copies or phot;]glgliﬁs&z G

(7) “‘Power to obtain information’—the Commhsiono e
1N

to furnish a statutory declaration to the inyegjgy,
any property belonging to him, all expenditure mcu;e
his family by way of living expenses, all liabjjics m)
or any monies sent outside Hong Kong by him \xitm:,.‘,.:
of time. He may also request information from
public body or the manager of any bank: s 14; ~ 2

(8) ‘Restraining orders’—the Commissioper ffiay it
restraining order in relation to the property.of SUSPE?‘-‘-ZAC:
must not deal with the property saye'as i accora: 4.
of the court: s 14C; | ;
(9) the Ordinance does not require informatiohé:
professional privilege to be disclosed: §13 = 3
(10) a magistrate may, on the application of-the C‘m&fsA.
bribery suspect’s travel documents be surrendé5p
S 17A, W}C.
(1) the burden of proving lawful authority and %
the accused: s 24: | O,MA
it is an offence under the Prevention of Briber 4B.

e otiog®’
disclose the identity of persons subject t.o mvﬁﬁ:ﬂ!ﬁg
addresses of informers to the Commisswnef E
30A; Hedﬂgs |

(13) the ¢ onsent e 18 reqU )
offe s 31.

N
-
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(12)

of the Secretary for Justic
fCes under Pt 11 of the Ordinance:

2AA.

ing.a e
Soliciting Of accepting.an advantag
. ' tracts
Brfl;:f)’ for/giving assistance, atc. in regard to conl
ithd rs
ggbeg for procuring W1thc!mwal of tende

Bribery. in-relation to auctions

: : th
Bribery of publi¢ wervants by persons having dealings Wi

.. public bodies,

Corrupt transactions with agents
Possession of unexplained property
Giver and-acceptor of bribe to be gui
purpose not carried out, etc.

Pena‘ity for offences

Confiscation of assets

Appeal against confiscation order
Costs in proceedings on confiscation order

Conspiracy

Ity notwithstanding that

PART III
POWERS OF INVESTIGATION

Special powers of investigation

Power to obtain information
(Repealeqd)

(Repealed)

Restraining orders

Variat; '
ation and revocation of restraining orders

Application for directions
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Frivolous, false or gro
Secretary for Justice
Costs on acquittal

Offence of making a false re it of the e Q
etc. i O

Offence to disclose identity, etc. \
Protection of informers 9
Consent of Secret:xr)@p(je feques.
offences under Partbl

Referral of m |

committed €

Disclosure of .
Members of Legislatiye

undless Complgz,

‘

Power of court to prohibit .er.np loyjm;w
Extension of certain provis!
repealed Ordinance
Amendment of Schedules

s ff
Public Bodies Purposesd'
Public Bodies Specified 0"
Servant




[19.01] Advantage
See note [2.01] above.

[19.02] Customary in any profession, trade, yoe,
See note [9.04] above. 3

By s 19, the mere fact that a Ice i
’ pracuce 1s customary within a -
a defence under s 9 above: HKSAR v Chu Ang (# £ )[n?;gf
§3 HKCFAR 194, [2020] HKCFA 18, at [42). However it
as been validated by more than one judicial authority: Hf:

Life Assurance Ltd & Anor [2012] 3 HKC 187, [2012] | i

20). Admissibility of accused’s declarafions

In any proceedings against a person fordmofi:
Ordinance—

(a) if such person tenders himself

statutory declarati $
furnished by him IN compha’™

under section N
statement made by ium ¢
of the proceedings and €

|

hall 47

» ® S
Evidence Ordinance (Cap. 8) u
to that witness, 1.0 1P} rather tha :

1Jure } “Her that he has failed to give it to the court.

; an accrefion t . ,

Obtam?d he cannoOt satlsfactorﬂy acco

y. the court—

(a) 25/ corroborating, the
evidence 1n such p

rroceedings

accepted OF solicited any advantage;

offence under Part | |
t0 be-or. to have been in possess10n of pecuniary resources or
property, or to have obtained an accretion thereto,

resources or property are or were held, or such accretion was
obtained, by any other person whom, having regard to his
relationship to the accused or to any other circumstances,
there is reason to believe is or was holding such resources or
property or obtained such accretion in trust for or otherwise
on behalf of the accused or as a gift from the accused.

: i .
ctions 1-11-01] Satisfactorily account

(b) the fact of the person® .’ it Ll Io% 10 the investigating authority for hj
ty, then, whe . 1S possession of dis i
. proportionate

comply with the terms 9

under section 14 may
made the subject of €0

prosecution.

\.———
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no injustice is involved in calling for
& Ors [1985] 2 HKC 159 (CA).

(21.02] Advantage

See note [2.01] above.

71A. Certificate as to officig) emoly

(1)  Inany proceedings against a
Ordinance, a certificate py

Mepg, . chief Secretﬁf)' fO(f)rdinance (Cap li)al \ dministrative Region.
0

per§0n fOr an ' 3 |
5. 12) ‘Porting_ GH‘}:‘ iving or receivi

(a) to certify—

0 \
emoluments g o1 . A dy, OBEEED 0 rded as an accomp! e to the person
the L% ’bere arac . f an advantag
such emolum ]‘lo?ap&,aﬁ:llivery by him or or, €5 behgl; I?easor}: only of any payment Of

: . 0
officer in relation tq the di;ﬂ}mused or, as th

his duties as 3 Drescribeg éﬁ;gﬁvery of any ac’i’vantag
14 of 2003 5. 18) Ulkz i (Amended 25 of 1998 s. 2)

specified time or during anys‘; -
as a prescribed officer O tz2,01), Not to be régarded as an accomplice

prescribed officer at or before g, &

. : 1 hen called
ime: ' .+ wae introduced to avoid an unwilling donor or donee, W
IS Aiender. U of M's{sﬁ&go&mg 'cieemed to be an accomplice: Li Tit-Chuen v The Queen [1977]

(ln) thata prescribed officer helde (kLR 71 ?‘WﬁKCU 4 (CFI). In The Queen v Chan Man-Nung, Ho Yee-San
at any specified tinde.any spequpd Mo eung [1986] HKCU 5 (unreported, CACC 344/1985, 27 January

(Amended 14 of 2003s.18 78

(b) to be signed by the ‘Chief Secretary i revention of Bribery Ordinance (Cap 201), s 22 is that anyone who participates
Administration offence of bribery is, by reason of that participation, part of the crime willing

. o ; rnot and that s 22 was inserted to avoid the necessity for the normal accomplice
shall be admitted in, Such pr oceedings bY ®'irection to be given in respect of him. E

production withoutfurther proof.

(2)  On the production of a certificate under su]bsf:?2o02] Only
court before which it 1s PrOduced shall, U™ %e effect of the word ‘only’ i

nd did some :
roved me— ‘, act over and above agree : .
: g in are (rue; & ©ated as an accomplice '© agreeing to pay or receive money, he is to be

therel sked : '
(a) that the facts stated he¥ “¢ 10 pay a bribe, agrees to do so and in fact does so

; ioned by U™ as done m ' .
(b) that the certificate was signed® ™ L payment), con z?a\l;;ltil:megptayfinem docs ey s before that agreed to make
o ; P Sebmdy 0 do so, d
for Administration. /l}ﬁg,ﬁfm:s-an‘accomphce R v Chan Hoz-L?tenS n[(it9r8n8ealn C s, Domon must be
( )- Nevertheless, the provision d : | MIKC 162, [1988] 2 HKLR

(3)  In this section, official emolumen® Pf“Siw'xm@“.gl:Ih

pension or gratuity payable under (¢

ancé ' g Anor v The Qu
. {S Ofdlna - v iOWever g ¢ b cen [1973] HKLR 1
(Cap. 89), the Pension Bene cs) Ordi®™ Cap 257 (tl;neseq‘fe“.‘ Statutory amend 2

Pens; icial Office | B Crimina] p .
(Amelggeg??g;sl é.g;d;ci, 85 of | 988 5 f .;.Va"“"gs about convicting rooncfl‘]l:l‘:nOrdmance, s 60) abolishi

ed b
(Added 69 of 1978 5. 2. A"
70




122.03] Advantage

See note [2.01] above.

bove- mposes

e nOte [4.021 ; he[he thls ecthﬂ l p e" depend on the

23. Powerio secure €vidence of p re i$ conflicting © zll?::d%n—’ hich type o burtccj)e?elr;]’agn this provision-
In or for the purpose of any proceediy drfj QStgoﬂ jential Orapefso‘;, w;ich the defendant is seeking B %9, 2008]
[1. the court may, at the request iy Wn(] gs fofanff?‘““ in respec ¢ Anor 120081 HKC 1, (2(-)021 lolf}:,:(offence of failing
inform any person accused or SUSpecm% Ofthy,, JKSAR ¥ %8 (f:‘i’,A)”’ e ppeual:ndhzguzietnt gc;glv;con the defence e 2;5::
le 4 | ice. He ha g ‘+v of the s 140 i
other offence under Part II that, if pe OF sy omply with a8 14 notice. He T4 o) he constitutionality vgas ge 8 istent With

Ves frr | was concernec | nce v W
such pPr Oceedlngs and where such prOgCeedl ful. s heldf:nm:l Algl’:;l the proportiopa]lty test, that the Offeead own to an evi dential
NgS 4 ce |

with a view to committal for trial under cclio L*,,,.,ﬂ.mmptllzl o PJ, at [77).

Ordinance (Cap 227), 1n the trial before the per
!

as to which he 1s lawfully examined, he y; gh(y er,inHKSARvChan Tat Chung
any offence disclosed by his evidence: ang up:;a ,b mge.to o

evidence in any such proceedings no prosecunor' |
%

offence disclosed by his evidence therein shall b, Jough the Court of

on unless the court before which he gives e\ldew) then) A H 3% %
3 HKC 1)(2008) 11 HKCFAR 91, [

where th

he has wilfully withheld evidence or given fil o On & :
case was rermtted to the District Court for determination, where
followed HKSAR v Chan Tat Chung Danny (B i¥ % ) (above).

certifies to the Secretary for Justice in writing.  (CFA)
case was ultimately determined in the Court of Final

an Stephen (BEE) [2017] 2 HKC 410, (2017) 20
t the issue of the nature of the burden imposed on a
e s 24 defence, was not raised in that court.

[23.01] Court 3 By g&maﬁ = A [2016] 1 HKLRD 1448, [2015] HKCU
( es J dealing with an appeal in a s 9 case, followed HKSAR v Ng

See note [12.01] above. Q or (above) in holding that the burden imposed on the appellant was
i

12 HKC 268 (CFI),
the s 9 offence of offering an

fé‘éﬁﬁ'}«f‘rﬂiﬁ , & E (Chan Chi Wan
Pei Kltllln) [2016] 3 HKLRD 18§, [2015] HKCU 2483

as again a S 9 offence, cite

tial one and all that the appellant was
required to do was to ‘provide
cient credible evidence to engender a reasonable doubt as to the pl'OSIe)ClltIOD

[23.02] Secretary for Justice il n !

See note [12AA.01] above. 26. (Repealed 48 of 1996 s. 17)

[23.03] High Court
See note [12.05] above.

24.  Burden of proof

[n any proceedings against a a pers?’ fnCe of¥
Ordinance, the burden of proving ¢ o d
ccuse™

reElsonable excuse shall lie upon the @
S L R Ll
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