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Admissible Witnesses ang Evid
Chce

(Format chapgy

& <o j “y
. Incompetency from immature age o, ‘
The following persons only shall be incom tnsound"m
in any proceedings— PEEnt to giy cs,;
*(@)  (Repealed 70 of 1995 5. 2) .

(b) persons of unsound mind, who, y the 1
gxammgtion, appear incapabl,e of ,eei'".“ﬂfa
Impressions of the facts respecting whie,?" ,a
exanyned or of relating them truly: andc "
who 1s known to be of unsound minzi shal?gf
to bc? summoned as a witness without the
previously obtained of the court or personcotfat
whom his attendance is required. “

Editonial Note:

1995. It reads as follows—
“Sections 2 and 3 do not apply in relation to—

(a)

any tnial; or

(b : . €, | |
) any committal proceedings within the meaning of section m“g

Magistrates Ordinance (Cap. 227), |

(
¥ hfat commenced before the commencement”.ofithis Ordinance.”.¢
of 1995 commenced operation on 28 July 1995.
e e e

[3.01] Enactment his AR \

Section 3(a .
1995 (70 ) Was repealed pursuant to s 2 of the Evidence (Amendmen!) Ordin

of 1995), commencing 28 July 1995.
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Section 3(a) was repealed by section 2 of 70 of 1995. Please note section-i{Z/u

4

t

dment)

Evidence (Amen

red the expert evidence,

ess in question Was %
der s 3(b) of the Evidence

Having conside

given by the witn
of that witness un

appointed by
deceased and An
December 2016) (CFI),

The Defendant’s application for leave to the appeal to
(formerly known

dismissed. See Daimler Agb s i reprisen
Herbert Leiduck, appointed by Oraer 10 KCU 2003,
Horst Leiduck, deceased and Anor [2020] 3 HKLRD > 7% {l%(lzngzl I-almd criminal
2020) HKCFI 1437. The Court held, inter alia, that In C; < ving competence
proceedings, the party calling the witness has the burden o1 P

of a witness if it becomes an 1Ssue.

4. Evidence given by children®
(1)
of age.

A child’s evidence in criminal proce

17

(2) edings shall be given



(3) .
h : ordinance (Cap 8 4.05
0ses of evi . (hat even @ child who is unable (o give mt.elllgnble testimony is not per
een given Criming] Proceed Vldence m It ap o acompetent Jlthough the likely duty of the judge would be to ensure that
on oath, Ings as if b Y by % se rule ht be given 1o <uch evidence: see the obiter in R v Lam Chi Keung [1997]

no WelE (1997] | HKLRD 421 (CA).

| - _ss (1) and (2) do not conflict with Arts 14(1) and 26 of the

S0 : . .
ovenant on Civil and Political Rights, which provides for equality

A LY g . aal
of 199! Intematlon;law. see R v Lam Chi Keung (above).

Editorial Note: pefore the F4 .
018] 4 HKC 262, [2018] HKCA 275. The video recorded

IKSAR v TPD [2 |
See also / m in the case.was supplemented by her oral evidence, which

y section 3 of 70 ¥ w of the victl C C&
OF 1995. Please notg g BUEHC™ | cant to sAQEBNE Criminal Procedurs Ordinance (Cap 221), which
O 1(2)of M, she g2 474A and 4B of the Evidence Ordinance (Cap 8).

was also relevant 10 8

@) any trial; or
- any committal proceed by NV |
e : _N . .
MG S ¢dings within the meaning of s icis.defined in s 3 of thé Tntérpretation and General Clauses Ordinance (Cap 1)
il Comitianodd nce (Cap. 227), {10n 71) (S E neludes affirmation in the case of persons allowed or required by law to
"70 of 1995 ced before the commencement® of (h; Ord o cread of swearing, and swear in the like case includes affirm.
on 28 July 1995 L1k cered and taken in the followin fi d - th
oath may-beadministe an en in the following form and manner: (e
T N R on mkm); the oath shall hold the New Testament, of, in the case of a Jew, the
T and shall say or repeat after the officer

f e Tcst'ém‘eﬁf;; in his uplifted hand,
administering the oath the words: ‘I swear by Almighty God
wbords-of the oath prescribed by law’: see s 5(1) of the Oa

that, followed by the
ths and Declarations

[4.01] Enactment history

Thi :
O?cll?n:ic“oll; was substituted pursuant to s 3 ” ) Rance (Cap 11)
ce 1995 0 s 3 of.the Evi Amea' . 2
(70 of 1995), commencing 28 Jult);%gs st o » \ person who is neither a Christian nor a Jew shall be permitted to make his
Fy o ' affirmation instead of taking an oath for any purpose for which an oath is required

[4.02] England W

O™ \
" [4.05] A child’s evidence in criminal proceedings shall be given

This secti
* . e sam : .""'--_' il \ :
© Provision in sub e effect as §33 Avof the Criminal\ustice Act 1952

' ~S Q. M. ¥ . &
idence,sworn o unsworn, gven boneper okl e i)
€L, where it is believed the i’i_Omeone,e,[%}mS the same gffeclas§ '1' It is usually necessary for a judge to stress o a child witness the importance of
Rye been to s 3328;?3;252;8 12 af (10 Cn.;mnz::l::rsalk CL telling the truth, but how this is to be done is a matter for the judge: see Rv
of giving intelligy Lo <4 Unless it appears to 3 C‘O i nAlﬁ‘ B Hidis Hampshire [1996) QB 1, [1995] 2 All ER 1019, [1995] 3 WLR 260 (CA, Eng),
v . 1gIble : urt that (he ¢ - applied in R v Lam Chi Keung [1997] 2 HKC 250, [1997] 1 HKLRD 421 (CA),
which was endorsed by the Court of Final Appeal in Lam Chi Keung v HKSAR
998] 1 HKC 499, [1998] 1 HKLRD 440 (CFA).

It was argued in Chim Hon Man v HKSAR [1999] 1 HKC 428, (1999) 2 HKCFAR

[4
Th()3] General pote
€ effec 3] . . &
tesﬁmOnyt 05 this section, comp; ) :5 (CFA) that the corollary to a child under 14 years giving evidence in criminal
?mpe‘em. Evs; - received Wheul,ned with s 3 above is that a child’s "“"l:‘, | a(l’ﬁ%dmgs unsworn was that a person who is 14 or over must give evidc::nce on
1S evidenee 1. U @ child js unab] er or not the child would otherwise have o R or affirmation. The Court of Final Appeal held that the evidence, which was
video-tape, was admissible under s 79C of the Criminal Procedure Ordinance

f ‘CNnce g ot o ‘
Or the juqg 0‘;"!1 admissjble Ife ‘0 articulate the importance of telling ™
u:ll;eg’: ome to him ?hcehi"d s of sufficient understandi uthi:‘"
ISCretion- Mportan “telli B s
Keung . X ;&D e (CAr)euon' o B Lamcec zf telling the Ut;mz ukc
[1998) | 1t €ndorsed p i Keung [1997] F. 0
I HKC 499, [19)' the Court of Final Appeal I" i

98] 1 HKLRD 440 (CFA).
18

| C. ’ .
h:ll:ngbl) as sub-s (7) of that section provided that the statements In the recording
Bhic sub ¢ treated as if given by that witness in direct oral testimony. The effect of
> Subsection was to give the statements in the recording the same effect as if

EIVEN 1n evi
N evidence on oath or affirmation.

19




4A.

evidence of a child.

Any. requirement that is applicable at a t
magistrate and corresponds to the

subsection (1) is hereby abrogated. g

(2)

| RN

ral by 2

' As (O mea

[4/ 0”

| e.
‘AS (C mcanlﬂg, sceG)Z] abOV
A

Editorial Note:

" Section 4A was added by section 3 of 70 of 1995, Please note section 1(2) of 70 €
It reads as follows—

“Sections 2 and 3 do not apply in relation to—

@) any trial; or

QY
U
O
(07 O
ot Q
NN

*
endment) Ordins

®)  any committal proceedings within the meaning

Magistrates Ordinance (Cap. 227), ;1:\

that commenced before the commencement” of this O
*70 of 1995 commenced operation on 28 July 1995.

[4A.01] Enactment history

This section was added pursuant to s 3.0f the Evi
1995 (70 of 1995), commencing 28 July 1995$

. . | ‘
Subsection (1) is of similar effect to s 34(2) of the Criminal Justice A 19881

' ..‘u

requil'ement l'|'|enj-udgt o ‘

41

DR

@
1

4A.0

umstances in which, as a matter of discretion, a judge
ting to uncorroborated evidence, and as to the manner
R v Makanjuola [1995] 3 All ER 730, [1995] 1

as to the CIrc

ted evidence, see Halsbury's Laws of Hong Kong
ue), vol 27 on Evidence at para [175.169].

agistrac

4
Nition of corroborat

@

Any requireme

:on rule in respect of sexual

"
ffenCe

nt whereby at a trial by ?nd befc?re a judge a}:lld
. it is obligatory for the judge to give the _u;ry ; a‘:ta\r?ll Ogr
Jl:)rgut convicting the accused of an offence un e(r) i
;II of the Crimes Ordinance (Cap. 200) ©

that
uncorroborated evidence of a person mereg be:ei\sueslﬁeged
person is the person in respect of whom that oftenc

to have been committed 1s hereby abrogated.

: : ' t a trial by a judge Or
uirement that is applicable at. . -
r?xggi;tercalue and corresponds to the requirement mentioned 1

subsection (1) is hereby abrogated.

This section shall not apply to—

(a) any trial; or 2
ommittal proceedings : 7
o gggtign 71A of the Magistrates Ordinance (Cap. 227)

' tion.
that commenced before the commencement® of this secC
(Added 43 of 2000 s. 2)

within the meaning of

—

2ditorial Note:
Commencement date: 30 June 2000
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, Ordinancé Cap 8 5.06
ted, be competent and compellable to give evidence,

: ce or by deposition, according to the practice of the
If of either or any of the parties to the proceedings.

OOurt’ on beha
\: (Amended 27 of 1937 Schedule)
[cf. 1851 c. 99 s. 2UK.; 1853¢c.83s.1UK]

was amen! 4_fip___uxs"uam to the Schedule of the Law Revision Ordinance

This section remoy
es the ¢ _
warnings in relation to meommon eighiary concerning the jsgy; (27 of 1937),comgnoncing
. evidence of victims of Sexua]e l;:umg of Oy .
ee also HKSAR v TPD [2 offences (=
018] 4 HK | jand
above at [4.03]. C 262, [2018) HKC 02] Epglan
A 275 ang hedo, - < drding of this section 1§ ' the same effect as s 2 of the Evidence Act 1851
The ds1oft Bvidence Amendment Act 1853 (c 83) (UK).

[4B.04] Give the jury a warning

iminal proceedings; and for other enactments

ng fS‘ﬂié bompetence and compellability of parties and their spouses, S€e SS
© 6 fnd-7 below. For criminal proceedings, note the effect of s 58 of the Criminal
Brocedure Ordinance (Cap 221). As to competence and compellability generally,
Nee Halsbury's Laws of Hong Kong (2nd edn, LexisNexis 2021 Reissue), vol 27

ot Evidence at paras [175.090] et seq.

’

ought to give a warni : i €

: . Ing rela . ¢

in which it should g relaung to uncorroborated evidence, z‘gym e
re

done, see Rv M : .
WLR y: v Makanjuola [199
in HK ;228 (CA, Eng). The circumstances z{nd loc[al a:zh?;”iiu
v Khan Arshed [2003] 4 HKC 409 (CA). - .

Section 4B of the Evi
; vidence Ordin Soatle” . £
ud : ance (Cap 8) abr0
JC Eiﬁ;‘s ;‘ :;at:) of an offence under Pts VIp(,Ln)ces‘ ) g;gesxanuyzsreqmummemr g,‘:g,:
convicting the aicine'ges Oﬂx;dinance (Cap 200) “t'o;,éive the jury W yutning i [5.04] Husbands and wives of the parties
sed on ~\ [P AL Sy
e uncorrobqr}a._tedifwdence gf the complainail. = . < 6 below and s 57 of the Criminal Procedure

See also HKSA

R K |
HKCA o AR v CT (2019) 224ARCFAR 225, [2039) HKCU 278 MRS
) j

ral Clauses Ordinance (Cap

f persons, corporate or
ding that the word person

b 4

[4B.05] C *
' Ommencement of thi o
IS section
1) as including any public body and any body o

See also R y p ka unincorporate, and this definition shall apply notwithstan :
akanj . occurs in ; isi i ' for the recovery of any
}\Cr’here the equivale;':{‘gla [1995] 3 All ER 730, [1995] 1 WLR | 348 CA% fine or ‘c‘:) ;\ P;?l\sfgstligg creating or relating to an offence or 1of ry
it r‘:e Al the time whep ?hghSh section was held to apply even though it ¥&* == 3 '
4 1n force before ¢, ¢ applicants were charged and committed fOf trial ¥
€ trial in each case had begun, | ‘..[5.06] Definition

L‘." or ‘court’, see s 2 above.

Evidence of husband and wife

othing in this Ordinance shall render an
ompellable to give evidence for or agains

23

y husband competent Or
¢ his wife, or any wife




22A.08
AS 10 meanj 228
ning, see [5.05] abOVe. 0 il ' o,dinance C ' . .01
Iy ki o108 had to all the circumstances from which any inference
[22A.09]  Solicitor shall be hably be drawn as (0 the accuracy or otherwise of
can 1€aso and, in particular—

the statement
in the cas

@ . the qu
SuppliCd

e of a statement falling within section 22,
estion whether or not the person who
the information from which the record
containing the statement was compiled did so
contemporaneously with the occurrence or existence
cts dealt with in that information, and to the
whether or not that person, or any person

od)with compiling or keeping the record
coﬁthir‘iing the statement, had any incentive to

As 10 meaning, see [19A-06]"above.‘-'.‘ i

[22A.10] ' Chief Justice

As to meaning, see [2.10] aboye,

As to meaning, see [19.05] above
’ . . a ) ' ‘ O P \ : .
Setacl ko i donceal or misrepresent the facts; and
BUBLDRRIETSE < the case of a statement falling within section 22A,
‘ h mrine Cast Ui, . . :
[22A.12] Court Los LTSNS ®) to the queStion"whether or not the information which
See s 2 above. ’ n the information contained In the statement
)) 3 reproduees or 1S derived from was supplied to the
o A 4 L relevant computer, or recorded for the purpose of
P L 3 £ = . -

[22A.13] Computer reeords ,'/,,'.*c“;.ﬁ’iéifﬁ_‘(:;*i Ur| being supplied to 1t, contemporaneously with the
N v’ 20 e ool P occurrence or existence of the facts dealt with in that
Of .everg; c?mg utl;er:cd?e ?‘.‘tu;;°' | jf“' - & information, and to the question whether or not any
P ;O‘gn? e‘ vy ; cussionl:uil.n 'J%:m::, AR person concerned with the supply of information to
(l)IA:G fll'g; 3;51399;5) > HKCFAR'S] %-Ft’ A REN) (CE) that computer, or with the operation of that computer
- , (199 e e AT G or any equipment by means of which the document

containing the statement was produced by it, had any
incentive to conceal or misrepresent the facts.

In sections 22 and 22A and this section document (X 4F),

copy (%] &) and statement (PR i£) have the same meaning as
in Part IV.

Nothing in section 22 or 22A shall prejudice the admissibility

gefc?'ny evidence that would be admissible apart from that
ion.

,mm! i (Added 37 of 1984 5. 7)

Yu King Ming (# % 1) & Anor [2009] HKCUASE Uit

| e S seeddllise
: : DU
(2) Where 1n any crlmﬂ} ﬂ >y1dent
A i o a1 Enactment history

SCClion w

the CirCllﬁ'IStanc;, e OO (37 of l;; 4‘;("(':2(:]] pursuant to s 7 of the Evidence (Amendment) Ordipapce
therwise came 1nt0 D78 " . of the 0 this secgion geronCing 15 June 1984. The format, layout and printing
" le ding the form and COE= as amended by ER 1 of 2015, commencing 29 January 2015.
N oment is contained: i
(3)  In estimating the WEE ;e 0F 55 s
admitted in evidenc® =




22B.02 |
[22B.02) Englang = 1 Konc

23.04

Subsection (2) is to the same :

Evidence Act 1984 (c 60) ( Ul:ﬁ'ect as Schj‘ o Ordinance cap

until the contrary is proved, the court before which
" such document 1s produced shall presume—

[22B.03) General note () thatthe documentis certified by such officer;
The pu (ii)  that the document is a true copy of the records
defeatedl‘p?:e t?afl this section s (g let a ¢ or part of the records to which it refers; and
creator or Oral evidence s required in = (iii)  that the records were duly made and compiled
[1995] 2 Cr Ag:’;: tl;e N Supply at the time referred to in the document; and
B such docufi‘icn’i shall be prima facie evidence of all
atters Contained therein.
[moM] Person m \"’-(1 e
o Dt AN\ (Added 46 of 1967 s. 2.
As 0 meaning, see [5.05] above, ) Amended 31 of 1969 s. 3)
AR "‘ sdv ;'lig
[22B.05] Statement o s O QS
e @ctment hﬁo "
% wﬁ‘%‘ clow. setion was addegxguﬁsuam to s 2 of the Evidence (Amendment) Ordinance
v 1 A4 (46 of 1967)ncommencing 4 August 1967. It was subsequently amended
[22B.06] Document ot jant to s 3.0fthe Evidence (Amendment) (No 2) Ordinance 1969 (31 of 1969),
ol nencing 4 July 1969:; and was amended by the Declaration of Change of Titles
For the definitior ‘Ao 00 | LA ral A ion) Notice 1997 (LN 362 of 1997), commencing 1 July 1997.
vl document ’m. A low ormat, layout and printing style of this section was amended by ER 1 of 2015,
| { d:t.’ ‘ " ing 29 January 2015.
[22B.07] Copy g 4 ey
/ iV AR )2] England
For the definition of ‘copy’, see [22. ‘

DRy
G ".‘L‘\\‘;"‘., .,;‘ f '
) _'!'_\ d T
& L
)"
N
\ v »

: € 1s no equivalent to this section in English legislation.

)3] Document

[22B.08] Subsection (2)

‘Is admitted” means ‘is the ] ) meaning, see [2.08] above.
This subsection is purely pérmissive. It doéssot prohit ,
anything it would otherwise be able t0.do; s€ ‘“L - U] Court
HKC 95, (1999) 2 HKCFAR 510, ;\Q,L”‘ R S et
[22B.09] Court T OCui:“tﬁcate of accuracy of chronometer
4 - it purport; :
Sih 50 abNe vy Uracy Ofachrol;o nllrelti rto 3e a record of the testing of and the
23.  Copy of records of Hong KonS = Pial o civil proceedy o R, oo, ko in
.+ be a copy of the r® nout fyry INgs before any court on its production
A document purporting to be. o Kon (a) her proof, and— (Amended L.N. 362 of 1 997I))

i of
records kept by the Director tg ' sfficer havin
plﬂ'pOl'ting tO bc Cel:tlﬁec! ){iril”” -U'-._.”H;..': )
records shall be admitted in Vi€ i 5 without furt
before any court on its production ==
(Amended L.N. 362 of 1997) & i

:33: (tlhe contrary is proved the court before which
OCument is produced shall presume—

(1) that the document is certified by such officer:




24.01 e
(i)  ¢h eniore 24A.05
at the
'O the Chi;?lzso o of evidence 10 the coﬂtrz:iry t:g (s:l(i:ﬁ
(lll) that therec rmeter. Ing, £§?§§ <uch document 18 produc
t1 me refe ad R 'f.; LU
(b) such docrimen: d to i the go, - COny, document i certified by such pe

df shall be evidence O

ed pursuant to s 2 of the Evid
1967 (46 of 1967), commencing 4 Augus:h 1e9§7 NQ,JK .
amended pursuant to s 4 of the Evidence (Amendment CCton wag gy,

(31 of 1969), commencing 4 July 1969: and was amen Q\iﬁ"f

amended by the s

| July 1997. The format, layout and printing “\ ) o
ER 1 of 2015, commencing 29 January 2015. o

M2 ’x \
L : . \? Ut
[24.02] England v ag
There is no equivalent to this section in English legislation e muiQalent {o this section in English legislation.
* 4

[24.03] Document

\.03] Person

1o meaning, see [5.05] above.

As to meaning, see [2.08] above. z '

&nt Evidente.t

3‘;('..&.»,4»:'--
A R
»(Cap. 1).

Ordinance
05] Court

$ . | 52 above,
[24.05] Court oy

| Government ot? ‘
See s 2 above. 1o Chemist’s certificates

- dosigned 8987 A document in th i
| paratus 6<% | . ¢ form set out in Form 1 of the Schedule
racy of ap ' A Purporting to be si

iA.04] Document

Y
1
-
-
’
'E > .
.’
-
.- »
¥
. J

[24.04] Chronometer

' o meaning, see [2.08] above.
No definition is given in t

Interpretation and General Cla

i vessel . gned by the Government Chemist and
ascertaining the S ol AN rec ord g&m&g o be a certificate as to any article or substance
A document purporting to be.an'ed'i Civil Proceteod!um shall be admitted in evidence in criminal or
accuracy of any apparatus c.leSlt% be C further proof“;%; before any court on its production without
u orting e . S
speed of a vesse anc esronol Electric? @ until the contrary ; d .
in that behalf by the D1rec in cri ary 1s proved, the court before which
1 . : dence 10 &2
in evi

shall be admltw(:)roduction witho 75

any court on its






