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AND PROPERTY ORDINANCE

(CAP 219)
i overning real property an‘d conv.eyancing practice in Hong
1984 the law & - law and rules of equity, which were supplemented by
l""“w.,sist i ofc.omm * of the United Kingdom incorporated into Hong Kong
gw:’sﬂ et Of parh.ameﬂf : Law Ordinance (Cap 88) (not adopted as the
:“ e Application © egislation such as the Law Amendment and

nance (Cap 23), the Law of Property Amendment
w Securities and Futures Commission Ordinance)

orritories Ordinance (Cap 97), the Law of Property
ovenants).Ordinance (Cap 297) (now replaced), and the Land
-dinance 8). On 26 July 1984, the Conveyancing and
.-dinance 19) (the ‘Ordinance’) was enacted, which largely

| roperty and simplified conveyancing practice and

. l v :
mauo: 330 inance came into effect on 1 November 1984
H‘ f “l l!f

,f.od the law OL I€

¢ INantary 1885, all 15 lawyers of the day presented a petition which was
74 _siorted by the names of 50 residents and land-owners, to the Legislative Council
_mposing the enactment of a comprehensive property code: see Katherine Mattock.
fumers in Law (Shomei Ltd 1990 Issue). In 1904, a bill was published to simplify
& practice of conveyancing; and in 1920, proposals were made to introduce a
ke rgistration system in Hong Kong. In 1965, the Law Society of Hong Kong
medlotake the initiative with a report of their conveyancing sub-committee calling
‘;d:‘aﬁigl(sll;utctmz see Sarah Nield, The Hong .Kong Conveyancing and Property
Cowcig ll;il?:orths 1988 Issue) at xli. A draft Law of Property and
ov Jornal L1 1o as prepared: see Law Lectures for Practitioners (Hong Kong

74) at 88. However, all these attempts proved to be futile.

Nety.o;

Y‘;'il;;lyigcag *:f,tef the first demand for reform, the Conveyancing and
w"s"‘gfepresemat'as published as a discussion bill, and a working party
& the Univ 'ves of the Registrar General’s Department, the Law Society
%, = a:c!:i Kong was formec.l to comment on it. Consequently, a
%E:""eyancin & and Property Bill 1984 was published and enacted

g and Pro :
for Pragyiy; perty Ordinance (Cap 219) on 26 J uly 1984: see ‘Law
0 )
f the "8 1984 HKLY 1-60 at v,

h secﬁOns .
.C°“"°)'ancing angf;rhe Ordinance were subsequently amended pursuant to
124, 2 Operty (Amendment) Ordinance 1988 (31 of 1988).

rmPt:ctively. InA2‘ggre subsequently enacted in the years 1997, 2000
8, s 13A was added along with consequential
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amendments made 10 condition§ 8 and 9 of Scco‘nd Sch, py 4 '%:,,%
and 11 of the Statutes Law (Miscellaneous Provisions) (No 2Pl1rsu r
(25 of 2008). ) Ordin;lnc° 2% of cOY :n cl;nsg and Property Ordinance.
Salient features of the Ordinance | ConveY . .
, . 7 of the Conveyancing and Property Ordinance is a slight
The. Copveyancxng and Propert)./ Ordinance (Cap 219) aims (o o4, Gection 5 e Land Registration Ordinance (Cap 128) to deal with
legns!atnon affecu.ng property in Hong.Kgng, to Introduyce ok ify lheu% z,mcndmﬁl“ encountered in the priority of floating charges. Section 63
existing dc;ﬁcnencnes, to .resolve uncertainties, to update €Xisting ;:,ns 10 repyy e problemz " cing and Property Ordinance also amended s 15 of the
to streamline con;ey KRS d?cumentauon and procedures whigp ﬁ::a"md s Cogi:ance (Cap 29), so as to clarify those persons who can give
S e ,l th cenfmny: oo ~ara. Miekd, ‘Conveyancip © Chanpy rustee OrC for money arising on a trust for sale of land.
Ordinance 1984 (1985) 15 HKLJ 48. 8 and Prog,, . alid receipt for
e . nces which deal with specific issues affecting property remain
(1), Soduicaion: . S°"§$:1n See, for examples,the Landlord and Tenant (Consolidation)
The Gran.tees of ‘Revc.ersnons Act 1540 (UK), An Act Against F unaffectec- Cap 7); the Building"Management Ordinance (Cap 344); and
Deeds, Gifts, Alienation etc 1571 (UK), A - Ordinance (C2P ')zt
, ), An Act Against Coy 1ion Ordinance (€ap 352).
Fraudulent Conveyances 1584 (UK), An Act to Prevep F::::: the Partiion a |
Clandestine Mortgages 1692 (UK) and the Mort -
gage Act 1733 (UK) 4 2) Reforms:

of which were incorporated into Hong Kong law by the Application ¢ e of e néw ;;rovisioqg in‘troduced by the Conveyancing and Property

English Law Ordinance (Ca 50 L \ . .
wefe repealed pursuam(to %51811232;2?:; t::dasp;ho:';‘;s gﬁ:;ﬂnfg Ozdimi'n'c'g (Cap 219) menely rett:lect the establlshccll local gracuce priOf to
219). All but the Act t0 Prevest Frands by:Clandestine Motgyn 1y [ [T Others gAY reiofing (0 propey Ty ond SNy
(UK) and the Mortgage Act 1733 (UK) were substituted with nes pecpsures.
provisions as ss 31-2 and 60-61 of the Conveyancing and Propy £
Ordinance. : Formalities

Alegal estate may be dealt with by a deed only (s 4), which must be signed
Part I of the Law Amendment and Reform (Consolidation) Ordinanee (€3 (s 4'9)-. Neither requirement 1s 1 equir?d a.t common law. The excfcution of
23), which enacted the provisions governing formalities derivedongny adocument under seal by a corporation 1s governed by s 20 }”hllSl s 23A
from the Statute of Frauds 1677 (UK) and the Law_of Property Ac 5§ 8258850 1n the proof of due execution of a deed by a corporation.
(UK), was repealed and re-enacted in a revised formjas ss 3 and 5-7¢l . |

10 and 28 of e, o-ownership

the Conveyancing and Property Ordinance. Sections
Amendment and Reform (Consolidation) Ordinance
agreements made by a person with himself and others, Were

) : : Y ;
(Cap 23)_,@““5 f““on 9 raises a presumption in favour of a tenancy in common unless
also rea contrary intention is expressed. A corporation may hold property in joint

and re-enacted as ss 25 and 43 of the Conve)'ancingaﬁdp';g:ﬁ :;a;:lcé as if it were an individual: s 10. A joint tenant may sever his or

Ordinance. The Law of Propefty mendme::d?;di&?ﬁ éﬁ:ﬁ’m 0 i ber:twbgﬁu:, ;ﬁ :agv and in equity by notice, while severance at law

longer exists, and its various'pfovisions regarGiig | a5

covgcnanls in leases were re-g;acted as,s8,29-30 and 33—;; ;’W Presnny

Conveyancing and Property Ordinancey Sections 45 a.ns (o the L* hereplon of Survivorship

Conveyancing and Property Ordinance-also owe thelr Or.'g-:; and FU® SUMVJ‘:;“’“S died in a common calamity and it is uncertain who

of Property Amendment Ordinance (Cap 24) (now Secunti 11 The pre: Olhe}', the younger is deemed to have survived the elder: s

Commission Ordinance) (repealed). I lang, Umption applies to the succession of all property and not just
, (Cap -

Furthermore, the Conveyancing and Property Ord":::::po“"‘sd Vendoy and

repealed provisions on standard forms, implied qul;l; New Tf"im:; This PTOVise urchaser summons

provisions, which were contained 1n S$ 2.2—41 ol convcyanci"g.&. O'di'lance ((l?on Was introduced by the Conveyancing and Property

Ordinance (Cap 97), an ordinance providing fo:;]lb Gimilar e nﬂl‘""‘ Way for resol B 21?) as what was intended to be a simpler and speedict

limited to the New Territories. They were replaced ) [ Cov ving disputes arising out of a contract for sale of land: s 12.

rcement ©

wide provisions. The Law of Property (Enfo
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Proof of title

At common law, a vendor was required 1o gh OW good +

This was reduced to 23 years pursuant 1o § |3 of lhellltle fmm)tq
and further to 15 years pursuant to the Conveyane; 984 0'\11%

/}5
4

(Amendment) Ordinance 1988 (31 of 1988). A numbcl;ng ang p,%\ ,uon.wf‘;s_‘ nortgages were made by lh.c nssignment.of the mo"‘gag(?r‘s
intended to assist in the proof of title were also inund:rw Priof w! th;‘ land to the MOrigagee subject to a proviso for redemption
provides a new procedure by which the court canc? 5 )y aterest 10 ment of the advance. Und.cr S 44: all legal mortgages.must be
encumbrance where the encumbrancer is uncertain or unkp 'SCharg, . n u‘(:‘) way of egal charge. Section 56 introduces a copvcmcm way
of the jurisdiction or cannot be found. Sectiong ’)f;‘“ O 5 oy w@hayrg ing Of reassigning a mortgage by a receipt signed by the
Conveyancing and Property Ordinance (Cap 219) gl pr:\fM of of disc . for all the money’s secured by the mortgage. The law relating
provisions which facilitates proof of title. 0 doemg m““‘:l‘;'l‘: is simplified by s 45.
10 1ACK

Condirions and Government leases

- ; . + speamlining con\;c){?h?fﬁg documemau?n: |

Section 14 resolves a problem which was peculiar 10 Hong Kone y One of main objccliycﬁ ofthe Conveyancing and Property Ordinance (Cap
from the practice of issuing Conditions of Grant rather than a;'ma 719) was (0 Streamline conveyancing documentation.

Government lease, by removing the distinction between a Gom?:,} i N

lease and Conditions of Grant. The registration of 3 Certificye ¢ Sundand-coVenants and conditions

com\:(liiancc [;m\;ides conclusive proof of performance of the conditige Sc'c\li"t'in"'.*s. implies"automatically into every assignment of land. the
precedent: s 14(3). ; Nav

sundard indempity. éovenant by a purchaser to perform the Government
lease covenants,and any deed of mutual covenant. It provides for the

Agreement, assignments and covenants by a person to or with himsei mplicaton'ef the standard covenants for title found in assignments by a

At common law, a person could not agree, covenant or assign fogf i ) donop-or, bepeficial or limited owner and legal charges by a mortgagor

himself or 10 or with himself and others. Section 25 changes the conm: where certain “trigger’ words are used. The covenants are set out in Sch

law position. 0 ‘ lSccnon 36 provides for the implication by reference of certain standard

conditions (set out in Sch 2) in agreements for sale and purchase, equitable

Leasehold covenants N\ nongages and legal charges.

Section 29 preserves the effect of covenants after the grant Of‘m Implied powe

Or permission to do an act in breach of the €Gyenants. Section 30 perms P':i: pt? Wers of mortgagees and receivers

the severance of conditions. for examplt;,,:&-'ﬁght of rc»-t’M}‘“!“ i = ;)s_: l mortgagees and receivers are implied into all mortgages by deed

assignment of part of the landlord’s reversion. Segtions Mz32 revis or s S?h 4). Section 52 Protects a purchaser from an improper

. X €. (/s . W rdhuirement for s imegular exercise of the f
doctrine of privity of estate. SeCtion S8 introduces a requirement ! of the power ol sale. Section 53 governs the operation
: s \ o forfeits® POWer of sale and forecl
Statutory notice to be served héfore'a landlord €an commence [ effectiv reclosure by a legal chargee to endure the
. ) ferrrn o i oby o reliel 08 ¢ Passing of the Jega]

proceedings, and also granfs a-lessee a sthtutoryvright (o Section 5 e al estate free from subsequent encumbrances.

forfeiture. 2N that 5 i 'des that the mortgagee’s receipt is a good discharge, so
J  Rquineg by :;84 not cpncerncd t0 see that the sale proceeds are applied

Enforcement of covenants \ N oot e or other dispo; \r'l;lCh soverns the application of the proceeds of any

The ownership and management.of Multi-storey buildings i“_“‘.'::‘ S A by a mortgagee or receiver

: ) o ]

'S normally governed by deeds of mutual covenants, and |,l t':tm‘n > T;‘:da " forms

that both negative and positive covenants are enforceable ot of 1 “andarg forms set ot ;

parties and their respective successors in title. The enfo'cc":o st ! ::“h-lse, W aSsignme Out In Sph 3 includes an agreement for sale and

Kinds of covenants are governed by s 41. Sections :‘9 g0 * ischarge of mom‘ ' €quitable mortgage, two forms of legal charge

presumption that the benefit and burden of a covenant ar '::m inte Dragy r'83ge by receipt

With the land unless g contrary intention is expressed AES , that P Secr "8 aidy

to be thstanding o lop |5 .

nefit from a covenant may sue upon i, ROtV (o lake he 0 Sed Vides for th :
"ot a party to the deed: s 26. Covenantees are deemed cm“’e)'tlnci L construction of words and phrases dommonty

6
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and

p

‘ al d ’ ‘ r%:n’w%

(0 use the standard ‘general words and ‘all estate’ clauses Doy
N agg

Section 18 provides that a receipt in the body of a dogy,
. m .
discharge so that there 1S no need for a separate receip ;;l 152 s“fﬁc.:s
. vln

cessary to include a full recital of the prey;, Ue of %

it is not n¢ i
S
U'Umcm

supplementary document.
Effect of resumption of the exercise of sovereignty over Hong Kong b
y

Republic of China

Before 1 July 1997, all land in Hong Kong was vested in the Brigjg

Sith the exception of St John’s Cathedral, there was no freeholq | C"{“‘M
Kong: see DME Evans, ‘Aliens on British Soil: A Problem of Lap dhol:"'d in ng
Hong Kong’ (1978) 8 HKLJ 205. The Governors of Hong Kong were Ing I
under the Letters Patent to grant land that might lawfully be granted b ellrI:POuW
Crown, and they did so by way of leasehold grant. Land was usually Zoldeme&
of public auction for a premium, together with a nominal Crown rep Lazd Wy
low cost housing, small houses in the New Territories, Home OWnemhii) scmf:
public utilities and some charitable and educational purposes is granteg by wa
of private treaty. Expressions such as ‘Crown lease’, “Crown grant’ and ‘Cm:i

rent’ were therefore used.

From the entry into force of the Joint Declaration of the Government of the Uniggf
Kingdom of Great Britain and Northern Ireland and the Government of the Peopl’s
Republic of China on The Question of Hong Kong (dated 19 December 194
(the ‘Joint Declaration’) until 30 June 1997, it was agreed between the governmeat
that the British-Hong Kong Government might grant new leases of land for lem
expiring not later than 30 June 2047 at a premium and a nominal.sental untl 1%
and thereafter at a rental of 3% of the rateable value as at 30, June 1997, adjusks
in step with changes in the rateable value thereafter: se¢’Annex M1 to the Joi
Declaration. A Land Commission was established to niOnitornew grants of land

see para 4 of Annex III to the Joint Declaration.

e Peoy

July 1997, such leases were ‘renewed’ underithe' Crown Leasess
40), which was later renamed as the G6vernment Leases Ordinance Separte®”
government leases in respect of each section of the lot held"by the then govcmﬂf“;
leases are deemed to be granted upon expiry of the.original governmen! |caf; ;
respect of the whole lot. In relation to leases not containing a fig'}' OL:L@
expiring before 30 June 1997, with the exception Of short term (eR20" g
for special purposes, para 2 of Annex III to the Joint D@Clmm.wn pmcxtendiné
they may be extended without payment of a premium for a period n(él
beyond 30 June 2047 at an annual rental of 3% of the rateable va]ue’-w ?une 197
leflses in the New Territories, which were expressed (0 expire Of - o
with a right of renewal for 24 years less three days,
by the New Territories (Renewable Government Leases
g (.)lune 1997. Section 6 of the New Territories Leases (
) provides that the term of all leases in the New

before 30 June 1997 other than short term tenancies and |

were automatica"yl g
y Ordinance €% ¢
Extension) 77 oy e

Territories 1
eases for spCC ml

8

4 and natural resources within the Hong Kong Special
ly 1997, f’“ la?‘HKSAR,) have become State property and the
o6 Regloﬂ[c for their management, Us€ and development and for

~ it i e
Mo s Te _Jividuals, legal persons oOr organisations for use or

ant 10 17 Basic Law of the Hong Kong Special Administrative
(the ‘Basic Law’), adopted by the

Iy, in\force are, with a few exceptions, adopted as the

phough allf o HKSAR-after the reunification (see s 7(1) of the Hong Kong

A601)), there are consequential changes in
sing, documents. Any reference to the British
o the-.HKSAR Government. The expressions ‘Crown
' have become ‘Government lease’ (or

hufosed change 10 land registration system

21988, it was proposed that the land registration system be amended to provide

wasystem of registration of titles and in 2004, the Land Titles Ordinance (Cap

t5/hasenacted. However, the Conveyancing and Property Ordinance (Cap 219)

8ubiectt6 further amendment and has not yet come into force. It is anticipated

Syille registration once brought into force will be phased in over a 12-year

SHTM See further La.w Society Circular to Members No 323/2004; Registration
les and Land (Miscellaneous Amendments) Bill 2025.

\ote on the annotations

Pt of 1 .
.. material in the following annotations has been adapted from Sarah

\eld, The
sie) ang e Kang Conveyancing and Property Ordinance (Butterworths 1988

Halsbyry’
esye) ury’s Statutes (4th edn, Butterworth & Co (Publishers) Ltd 1992

U, with : a0
“d“'iduauy ac;hn:'):'l"d Pe@lSSlon of the publishers. The adaptation will not be
. edged in the following annotations.
P"lhag Purpose ¢
& 'Judicial qyqh

"Weyancing an
» Much cmph asi

0‘;-:!] ¢ following annotations is to render easily available
d Plrues o local.lega| practitioners. Given the importance of
operty Ordinance (Cap 219) in the local conveyancing

“31- . S h
%:r:c' for the as been placed on recent decisions of Hong Kong courts.
ligg ani[ Of aCad o .
emic lawyers and law students, older English

baiy ONveyane; Y of them may not be commonly referred to in the court
by, M Cage | "8 practice, have been retained.
a
%by the L Wy "elevant

aw Society 0 Circulars and Practice Directions issued from ume

t Hong Kong, as well as Memoranda issued by the

9




7 Savings in regard to sections 5 apg
Nothing in section 5 or 6 shall—

(a) invalidate dispositions by wi].
(b) affect any interest valiqj ,
: Y Creg
commence.ment* of this sectjop ‘ed be Ore i,
(c) affect the right to acquire an j

of taking possession: or

(d) affect the operation of the |
performance.

nterest ip la
nd by Vi
g

AW relatip
g 1o pan

[cf: 1925 ¢, 29, 55Uk

Editonial Note:
* Commencement date: 1 November 1984.

[7.01] Enactment history

The section originally was enacted as s 8 of the Law Amendment and Refdfw,
(Consolidation) Ordinance (Cap 23) which has been repealed and re-cnaciedy,

this section.

&

[7.02] England "\
of s 55 of the Law of Property Act 1925 (UK). |

.;.'

[7.03] General note ke |
of writigg 14id 0"

This section contains further exemptions 10 ,g!iézixggunrcmcn}
in s 5 above. f

[7.04] Invalidate dispositions by will

\!_:

As 1o the meaning of ‘will’, see [2.20] above. o o
v
: (es to apr a1l
: . g 8o exception rela ; gy M
A will must be made in writing; the only P actual service or any e

made by a member of the armed services being On See als0 e
or seaman al sca. (See ss 5 and 6 Wills Ordinance (C:IP ;g()} 1254 (CFA) I
v Wang Din Shin (2005) 8 HKCFAR 387, [2005]

requirements to create a valid will.

70

d Propé Orain 7.06
— affect any interest validly created before the
ngof this section

o . inally enacted as s 8 of the Law Amendment ang Reform
qance (Cap 23). It thus predates the cnactment of (he
Ly Ordinance (Cap 219) on 1 November 1984

lidly created, see [4.04] above. *Valid® means correey iy

. va .
s 10 mcaﬂ":fcﬁfas in form: Ellen Sammon v Patrick J Byrne [1926] IR 411 at
: 85

106] Nothing - affe?t the right -‘to acquire an interest in land by
iirtue of taking possessl.o{lf

4 may be acqgiggg,ljyt.laldng.advcrsc possession against the owner for

iod sufficient (g bar lh_emé'wner’s‘{lghl 1o take. pg'oc.ccdmgs. for repossession
:.Stm;unguish lne-awmr'é title (o.llj;i.c"lgpc.l (see Limitation Ordinance (Cap 347),
«7and 17). T_]xc:,l}nsiéérlimilation p’crfods in Hong Kong are 60 ycars where the
Goverment i§. the wner and 12 years in the case of any other owner, unless the

«

i b0 ke posSession proecedings accrued before 1 July 1991, when the

rille 1o lan

Amialion period is 20 years (Limitation Ordinance, s 7). These basic limitations
#iiods may be extendeéd where the owner is under a disability or is entitled to a

furtTnterest in lj;a..lénq;,[imitalion Ordinance, ss 22, 9 and 10 and Leung Kuen

Faiv Tang Kwong, Yu land Ors [2002] 2 HKLRD 705, [2002] HKCU 745 (CF1).

Nawithsianding s 13 of the New Territories Ordinance (Cap 97), which gives effect

o Chinesé customary law, limitation of actions for possession and adverse
‘Tsession applics to New Territories land, including property held by a T’ ong or
{ VoM Koon Tai & Anor v Wu Yau Loi [1996] 3 HKC 559, [1996] 2 HKLR 477

W) Leung Kuen Fai v Tang Kwong Yu & Ors [2002] 2 HKLRD 705, [2002]
’;KCU 745.(CF1)). However, on the birth of each new member of the T"ong or
wanew interest in the T ong or T'so land will be created and a new limitation

m;ﬂ:’:‘m 10 run which will not expire until six years after lha! member
el (g an infant (sec Limitation Ordinance, ss 7 and 22). Section 19(2)
kast one bcprescfvc the title of the trustees, or managers, so long as there is al
neficial owner whose right to recover the T’ong or T’so land is nol

::M ' ‘;::lll thus only be in unusual circumstances that adverse possession can
"ok Keun |)2' Maintained against T'ong or T’so land: Wong Shing Chau v To
e §12007] 4 HKLRD 232, [2007) HKCU 1049 (DC).

'“Undivims:zs'o“ of an interest in a multi-unit development owned by co-owners
g Icomor 4ICs must be shown against all the co-owners unless the CO-OWNErS
‘“"ﬂplc. Thez;:,c:l under the Building Management Ordinance (Cap 344): sce f"‘;
) 1o HKCporp orated Owners of San Po Kong Mansion v Shine Empire Lt

OAR 88, [2007) HKCU 910 (CFA). In any event a co-owner in a

001) 3 Porated Owners of Man Hong Apartments v Kwong Yuk, Ching
HKC 116 (CA), the reason being that to acquire a squatiers title,

71
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: P
possession must be advemg, z}nd this 1s not the case where 5 = M
part of the multi-storey building. “OWner Occ%

a

Where the land is leasehold, limitation operates both aoa;
landlord. The lessee in possession’s title to the lease wil] pe ¢ lesst

appropriate period of adverse possession but the landlord’s nghf?ollgguished by:;
proceedings will not accrue until his leasehold reversion fajjc ;. 8

the expiry of the lease. A further period of adverse possessionl:lzo POSS“%:
expiry of the lease will thus be necessary to extinguish the lﬂndl()rdq?lng fom
Luck Investment Ltd v Yeung Chi Kuen & Ors (No 2) [2003 1 HK S lile (Miayg
is possible for a lessee whose lease is extinguished against (he SQU;,,,C %0 (CFlj) b
his leasehold term to his landlord because, although the lease |fr‘tos
between the lessee and the squatter, it remains alive between mc\lcL MInguishy
landlord: Fairweather v St Marylebone Property Co Lid (o), a ““f“ﬂdh
Marylebone Property Co Ltd v Fairweather] [1963) AC 510, (1962 ]p g f{’"fmm\&
[1962] 2 WLR 1020 (HL); followed in Cheuk Chau Co Lid v Chau & ER%&\
(unreported, HCMP 2774/82, 6 July 1982) (HC); but cf Chan Tin sp; ‘,u.;;: g:

& Ors (2006) 9 HKCFAR 29, [2006] HKCU 16 (CFA).

The automatic exercise of a Government lessee’s option to renew pursuant to
New Territories (Renewable Government Leases) Ordinance (Cap 152) does py
revive a Government lessee’s title or right to recover possession of land where b
title to the initial Government grant has been extinguished by adverse possessis
nor does the deemed renewal trigger the start of a new limtation periéd, ey

where the limitation period had not expired at the time of the deemed resesd,
being 1 July 1973 (Chung Ping Kwan & Ors v Lam Island Development Co Lt
[1996] 2 HKC 447, [1996] 2 HKLR 315 (PC)). A similar congluston has ke
reached where the term of the Government lease is deemed extendedby the Nev
Territories Leases (Extension) Ordinance (Cap 150) (Chau Tin Shi v Li Tin Sm
& Ors (2006) 9 HKCFAR 29, [2006] 1 HKLRD 185, [2006] HKCU 16(CF
Chan Suk Yin and Anor v Harvest Good DevelopmentLtd [2005] HKCU JII’
(unreported, CACV 101/2004, 10 March 2005) (CAY): Yim Tin Fook &ref)
Chor Lai & Ors [2025) 5 HKC 575, [2025] 4 HKERD 193, [2025] RKCAY
Following the same reasoning, a deemed(refiewal of a Govermmch et
pursuant to the Government Leases Ordinance<(Cap 40) yvould also not
Government lessee’s right to recover pdsse$sion against asquatier

, . onld 1
Having said that, there are somé dangling doubts as"to whether tm})eT“ s(::l(hﬂ
afresh against the Government aftér the change of sovereignty If IOM -
Ka Chik Tso by its manager Chau Fuk Sze ( now replaced by C Jiow ﬁm’l’l il
Chau Mou Lin Tommy) duly registered under the New Territor'> 0';0 Sep
?7) & Ors v §-J [2010] HKCU 16 (unréperied, HCA 10670/2000. pehalf "
2009 (CFl); Jade'’s Realm Ltd v Director of Lands for ,‘""Iq‘g;;
Government of the Hong Kong Special Administrative Rc’gKZ" -0 ¢ ;B‘t’
(unreported, HCA 1509/2012, 19 January 2015) (CFI); Li KWO* © 5,
v $J [2015) HKCU 727 (unreported, HCA 1303/2010, 31 M
and Lee Siu Fong v Wong Wan Leung and Ors (unreported: secms |
January 2017) (CFI). In the last case, Lok J commeﬂte.d that ::rls.t
the 1997 Argument is conclusively determined in the higher €0

c : |
ontinue to haunt the courts in the future’. g

Incorp orated Owners of Peony House [2013] 4 HKC 295
m v In Estate of Pang Kau ( ¥, 7U) deceased & Anor [2016)
k KivThe h 2016) (C

‘ a HCA 624/2009, 1 Marc ) (CFI). Nevertheless, that
‘(,\)aﬂwR (unwpo.rle(?- ~ymbrances (Re Nisbet and Potts’ Contract [1906] | Ch
fmuntu ql covenant in a multi-unit development; Incorporated

e deed © Apartments V Kwong Yu{c Ching & Ors [2001] 3 HKC 116
0 2 of Man H(()}ng ners of Wah Kin Mansion v Hong Kong Qrouting Co Ltd
o0 W,,porale3 HKLRD 130, [2003] HKQU 318 (LT)). Until the period of
;f vnor [2003] - d. the squatter’s title remains vulnerable to the paper owner
Low a better title. Where a tenant encroaches by adverse
1t land to that contained in the tenancy he is presumed to

behalf of his landlord and the enqroached areas will accrue to
ry of the-fease. This presumption may however be rebutted
( the tenant oecupied the area for his own benefit: Kingsmill v
Exch 313; Lan Wing Hong & Ors v Wong Wor Hung & Anor

'[2006},4 HKLRD 671 (CFI).

1 scrualef nghLof action for possession dates from date of dispossession of
s paper owiner OF from the diseontinuance of possession by the paper owner and
s qart 0f adyerse possessiomby’ the squatter (Limitation Ordinance (Cap 347),
s 13 and Shine EmpiresLtd v Incorporated Owners of San Po Kong Mansion
ROr(2006) 4 HKC 288, [2006] 4 HKLRD 1 (CA)). Periods of adverse
mstession by successive squatters may be accumulated provided that the periods
wecontinuous:Liimitation Ordinance, s 13(2); Asher v Whitlock (1865) LR 1 QB
(QB); Sz¢ To.Chun Keung v Kung Kwok Wai David & Anor [1997] 2 HKC 231,
197) LHKLRD:885 (PC); Wong Kar Sue & Ors v Sun Hung Kai Properties Ltd
&Anon[2006) 2 HKC 600 (CFI).

M squatter must be in possession which is sufficiently adverse to that of the paper

™ . : .
xr. The squatter must thus prove both sufficient physical possession and an

;’o‘ff;;’:' ;0, possession (Treloar v Nute [1977] 1 All ER 230, [1976] 1 WLR 1295;
Woran llggg;agg"gzgl 93;) 38 P & CR 452; Buckinghamshire County Council v
g Kok Wai Daory ¢ ?’3 2 Al ER 225, [1989] 3 WLR 152; Wong Tak Yue v
90 KD o Anor [1998] 1 HKC 1, (1997-1998) | HKCFAR S5,
2] UKL 3 [200(3 A); JA Pye (Oxford) Ltd and Anor v Graham and Anor
oon g Realrg ] I 1AC 419, [2002] 3 All ER 865; Hong Kong Kam Lan
Sion requies g supe e Ltd (No 5) [2007] 5 HKC 122 (CFI). Physica
bddfpendam on the cj ‘cient degree of physical control of the land which will
%d“ﬂd ¢ Manner inri:'l:?s‘ances of the case and, in particular, the nature of the
egg M€ Strongegy 'h such land is commonly enjoyed. Enclosure is often
MY Smigh Possible evidence of possession but it is not indispensable
T0gh 3 licene . 1877) 36 LT 168 at 16 - - rted
Ty, oSee (Sze T at 169). Physical possession can be asserte
oy 2 11997) 1 | un Keung v Kung Kwok Wai David & Anor [1997] 2
kT (2004) 7 HKC?JSS (PC)) or a tenant (Cheung Yat Fuk v Tang Tak
iy 8 Kwan Ty; |, o -CAR 70, [2004] 2 HKLRD 86, [2004] HKCU 356
ng Ko S oxoon Lam & Anor [2002] 4 HKC 482, [2002] 3
SPace 20 600 (CFI)) O?LS“‘? &.Ors v Sun Hung Kai Properties Ltd & Anor
1 Wigy Ox:.nd the Jeage Y receipt of rent, provided the rent is not less than
Chyy) “inance, 12 BP“"SUam to which the rent is paid is in wrilng

) and Wong Luen Chun & Anorv S-J [1998] 4 HKC

0
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Possession taken with the coqsem of the paper owper i S,

consent has expired or otherwise has been terminateq (Com Cleny y,
Ltd v Cheung Kam Chuen [1999] 2 HKC 719, (1999) 2 HKC(;:" Luc} In
HKLRD 417 (CFA)). Possession which is not inconsisten itk AR 229
future use s not taken with the implied consent of the paper o PXiuy,

Tong v Man Lin Tai [1985) 2 HKC 299, [1984] HKLR 13 (p;é;f\}rxen oy,

Ltd and Anor v Graham and Anor [2002] UKHL 30, [200 3] Tac Pye Oy,
All ER 865 disapproving Wallis's Cayton Bay Holiday Camp Lig, 419 mﬂ]x
BP Ltd [1975] QB 94, [1974] 3 All ER 575, [1974] 3 WLR 387‘ Shej| e
see Beaulane Properties Ltd v Palmer [2005] EWHC g 17, ( 2006](%:' Engl .

4 All ER 461. ™, g

The squatter must demonstrate an intention o possess the land 1o the
all other persons including the paper owner. It is not necessary (o de :‘xdusmuu
intention to own (Buckinghamshire County Council v Moran | 194 BO;‘"%
(1990] Ch 623, [1989] 2 All ER 225, [1989] 3 WLR 152; J4 pye (g 1"
and Anor v Graham and Anor (2002] UKHL 30, [2003] 1 AC 419, [y l
. . - . L3N
ER 865). Unequivocal acts of physical possession will generally be suffici
themselves to demonstrate an intention to possess but where the ac of ph'\-iq
possession are equivocal additional evidence of the intention with which lhf:\’:;
done is required (Ho Hang Wan v Ma Ting Cheung as personal reprcscnz«z}.w,;
Ma Sz-Tsang, deceased [1990] 1 HKLR 649, [1990] HKCU 336 (CA): Wilis
Bros Direct Supply Ltd v Raferty [1958] 1 QB 159, [1957] 3 All ER 593, 19571
WLR 931 (CA, Eng); Powell v Mcfarlane (1977) 38 P & CR 452). A squue
may mistakenly believe himself to be the owner of the land (Hughes v Corl
Anor (1994) EGCS 25 (CA, Eng); Wong Luen Chun & Anor v S-J 1998} 4 Hil

122 (CF1); Kung Wong Sau Hin & Anor v Sze To Chun Keung & Ors [19%

N
"C%
iy

Pt oy

Right )
Hllm'msmncc. rejected (M
it , challenge €U

on on Human Rights which .has been incorporated into
n an Rights Act 1998 (UK) (it should be noted that this
eal to the Grand Chamber of the European Court of

vest Good Development Ltd v 5-J (above), Hartmann J_ at
s). In .« challenge on several grounds:

Id be made where title was extinguished by adverse

before the coming into force of the Basic Law on 1 July 1997

.1 the Basic Law, in this context, have retrospective effect;
i tion upon the deprivation of property without compensation

q1e pro:':‘: 4 105 of the Basic Law relate only to the resumption or other
inars property by the Government or Government Agency and

ivation of -
3:5:[;2 Basic Law is not engaged by the operation of adverse possession

hetween private individuals.;.aﬂq. |

ihe operation of adverse pgsse‘s'snor.),.dcspxte lhe. a.bser.xce of compensation.
may be justified given the, conditions ;?re.vallmg in Hong Kong as a
proportionate and app:opﬁate balance within the Government’s margin
of appreciation between the protection of property by Arts 6 and 105 of
he Basic Law and the public interest in ‘protecting individuals from stale
claims, ayoiding’hardship-in ‘cases where boundaries or paper titles are
uncertainwpreventing.Jand from falling into disuse and facilitating

‘Conveyaneing .

(3)

(M07] The law relating to part performance

HKC 616 (HC)). In England, the House of Lords have accepted that a s, B i 10 meaning of,'land’, see s 2 above.

may still have the necessary intention to possess even though they uou@'m

been prepared to accept (if offered) a permission by the paper ownér (© U

@
the land and to pay rent: see JA Pye (Oxford) Ltd and Anor v Grahar ant *f"
[2002] UKHL 30, [2003] 1 AC 419, [2002] 3 All ER 865 folloWing'9: ot =
Ltd v Norman Pinder on appeal from the Court of Appeal ferthé B"”“MC gy
[1969] 2 AC 19, [1969[ 2 WLR 1359 (PC)). However the Heng KO"E'-[. hiC!
Final Appeal in Wong Tak Yue v Kung Kwok Wai David &Anor [19%] ket
(1997-98) 1 HKCFAR 55, [1998] 1 HKLRD 2AT\(CFA) had carler G,
different approach (see also Wu Yee Pak & Anot.v Un'Fong Leung d" \ 1 Vi
7 HKCFAR 498, [2005] 2 HKLRD 169¢[2004]VHKCU 1284 ‘CFA]) HKLR
Hong & Ors v Wong Wor Hung & Anor [2006] 4 HKC 221,

671 (CFI). |
the D

has formed Law.f

ot the Base
of challenges to the compatibility of adverse possession With ¢

: . (5¢°
particular the protection afford to property rights In arts 0 3819'2; (un!q"“‘i
Private Trust (Hong Kong) Ltd v Au-Yeung Chung [2006) HKC J d,,,smswf‘“” |
HCA 166212001, 23 November 2006) (CFI); The Hong Ko8 Ty,
(FRBEBER) v The Occupiers & Anor (2007) HK . ry

CACV 35812006, 15 May 2007) (CA); Harvest Good Deve ired by ! ecﬂ““

The extinction of title that is inherent in adverse possession

Ors [2007) 4 HKC 1 (CFI). These challenges have been IP%P 05,
: : 200-
England of JA Pye (Oxford) Ltd and Anor v United .K‘"gdoﬁ(g andef d‘br;
43, 19 BHRC 705 in which adverse possession, as 1t operg art 1 PO
Registration Act 1925 (UK), was found to have contraven®
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. “\Severance of joint tenancy

l v .
% AJOlnt ienancy of an estate or interest in land may be severed
at law only by—

()

a notice served by a joint tenant on the other joint
(enants; or

(b) an instrument.

Ajoint tenanc
in equity by a
(nantg or by
(hat Would, b

)
y Of an estate or interest in land may be severed
notice served by a joint tenant on the other joint
any other method that is effective in equity or
ut for subsection (1), be effective at law.

\ (Replaced 31 of 1988 5. 4)

[8 (]l]

. Enact
me mg] ment hlStOry
hd ma n&l seCliO

teﬂant’

0, Which : - '
i Provided that ‘a o estate or interest 1n
€T the joing ¢ a joint tenant of an

Vas repeg]

cnancy at law by an instrument or by notice 10 the
ed and substituted by the present section, pursuant {0
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8.02 9angp
s 4 of the Conveyancing and Property (Amendment) Ordin Vs,

commencing 3 June 1988. ance |9gg Bl
0 1988
)

[8.02] England

of s 36 of the Law of Property Act 1925 (UK); and s 1 of ¢,
e

(Joint Tenants) Act 1964 (UK). W of p,

(8.03] General note

Severance is the process by which a joint tenancy between co-owper

into a tenancy in common in equal shares and the right of surviv: CIS IS Conyeny
Page Wood V-C in the leading case of William v Hensman (186?*"" estroyey
StZ. a1 557 defined the circumstances in which a joint tenancy & 1!
common law namely by: (1) an act which operates on a joint tcna:(';siscvereda
operates to destroy one of the unities of interest, time or title. For inst:::emm
a joint tenant alienates his interest, whether totally or partially (see Freizec: :ﬁﬂc
[1960] VR 230 re leases and First National Securities Ltd v Hegerty and:ﬁ::
[1980 F No 2087] [1985] QB 850, [1984] 1 All ER 139, [1984] 3 WLR 1%
Ahmed v Kendrick and Ahmed [1988] 2 FLR 22, (1987) 56 P & CR 120 (C.{

Eng); Malahon Credit Co Ltd v Siu Chun Wah Alice & Anor [1987] 2 HKCT

[1988] 1 HKLR 196 (CA); Fortis Bank Asia HK v Yu Kam Hoi Herman & Ans
(2004] 2 HKC 314 (CFl); but see Lyons v Lyons [1967] VR 169 and Penn v Bnst

and West Building Society [1995] 2 FLR 938 with regards to charges. See also

decision of Ho Wai Kwan & Anor v Chan Hon Kuen & Anor [2015] 2 HKCH:
[2015] 1 HKLRD 901 (CFI) on charging orders) or where a joint tenant acquiss
a larger interest or where a joint tenant 1s declared bankrupl

nkrugh) (2000

iransferred to his trustee in bankruptcy (Re Chow Yuet Lam (a Bankru
HKC 404 (CFI); Re Dennis (a bankrupt) [1996] Ch e
[1995] 3 WLR 367 (CA, Eng) and: Re Cheung Chan
[2014] HKCU 2989 (CFI); but see re Palmer, decd (a /
[1994] 3 All ER 835, [1994] 3 WLR 420—where @ _deces
insolvent); (2) the agreement of the joint tenant$, (& OW NV R
256: Goddard v Lewis (1909) 101 LT 528; Burgéssy Rawns.l 2
11975] 3 All ER 142, [1975] 3 WLR 99 (CA,(Eng): 2
FLR 806: Gore v Carpenter (1990) 60F & CR 456)
joint tenants, which is sufficient to show 2 '
their interests in common (Greenfield v Greenfield
v Morris [1985] 2 All ER 1032, [1985] 1 WLR &
Lipson & Rumney and Smith [1992] 2 FLR 126 (QBRZ o
EWCA Civ 411 (CA, Eng); Carr and Ors v Isdrd and A
(Ch), [2007] WTLR 409; Nielson-Jones v Fedden and O7 . ’
Ch 222, [1974] 3 All ER 38, [1974] 3 WLR 583 0000,
(above); cf, Burgess v Rawnsley (above), at 444,
Ho Kong v Liu Weirong [2023] 2 HKLRD 347, [
274, DDJ Joseph Vaughan observed that the law WaS
a declaration of intention to sever. There ar¢
authorities suggesting mere declaration by
other hand, there are English authoritieS Sug
communicated to the other joint tenants, could amot

76

Ownership Scheme property, it was held it there was 2

ome
mecon‘cx( (f)f 3;:(:55 . the argument that a completed form for transfer of one
I ol-8 a third party, and passed to the Housing Authority (which

. g
. he signature of the other joint tenant), ma
pin " od ! along I{:;r:ier Ofg one joint tenant by another joint tcnznfl:wz‘;nzt];g
| the murderer should not be able to benefit from his
ofit that may flow from the death of his victim
Fund Lif:d Assgog‘;?tlgg [1892] 1 QB 147 (CA, Eng):
, S Queensland [ R 145; Re K, decd [1985) Ch
- Publll; lf‘gg'4o3{[l985] 9 WLR 262; Dunbar v Plant [1998] Ch ]412h,
85,[I985] 1 ER 289, (1997] 3 WLR 1261 (CA, Eng)). Although it has been
4A = of a constructive trust provides a more logical basis for

imposition
fed the IMPO verance: Rasmanis v Jurewitsch (1969) 70 SR (NSW)

e forfeiture rule than s€

0.
ostacts of Jlienation falling within (1) an-act operating on a joint tenant’s interest

st be offected by an ‘nstrument, which® will require registration at the Land
- order to bind a subsequent purchaser. In Wong Anita Shu Ting (formerly
oun as Wong Shu Ting Anita)w Yuen Yiu Chung [2022] HKCU 459, [2022]
4KCFl 209, Ng J held that, .as a matter of law, severance of the joint tenancy
ok place on the date-of aconsent orderon the transfer of property between former

oint tenants). In Mak Put Ki wHo Wing Ha [2020] HKCU 3650, [2020]
HKCF1 2705, it was held a ‘secrét’. mortgage by one owner did sever the joint
eancy. HoWeyersWwhere a sgverance is based upon the conduct of the parties, a
pithaser from'a surviving jeint'tenant would run the risk that prior to the death

“Wie¢other joint tenant.there could have been a severance which was not evident

romhe Land Register but nonetheless was binding on him. The interest he
wquired was then/not the'sole beneficial ownership in the property but a share In
tkenancy in commion? Further, the common law does not provide a convenient
lﬂdmm;zlgw'ay by ‘which a joint tenant can unilaterally convert his interest into a
nancy ineommon. He could only do so by embarking on a contrived alienation.

Mgt s i
185¢ction is intended to overcome these two problems. Firstly, it provides that

;N:hnetgzlhae": 'l::iay sever his interest both at law and in equity by serving 2 notice
BSrumen af}ec?'t tenant. This notice 1s registrable at the Land Registry as an
bfcﬁcctive if it W la,“d- Secondly, it provides that a severance at law will only
fngage or oth 5 b-y Instrument, eg, an agreement in writing to sever, of a salg.
‘h‘PTOpeny ; ;’ dlSlJOS.al in writing of the interest of one of the joint tenants I
% Lang thcr )y a notice. That instrument or notice must also be registered 10
" he Lang Re v ord(?r to bind a subsequent purchaser or mortgagee: Se€ S 3(?)
ectve i equ?tg‘Stranon Ordinance (Cap 128). Severance by conduct is still
e leg ty under this section, which will bind all but a bona fide purchaser

al eg
ate for valye without notice.

b Chane ent ‘ 0l
fesy dieys xgg‘ys the right of survivorship. Upon the death of 2O ‘Z'L“?é
Vi Ty, By Comgsm SO that the surviving joint tenant(s) become enpll s
death, L a tenant in common'’s interest will pass o AT

Ajoi
0"][ le
Nancy
musy . .
"Stdisplay the four unities of possession, time; itle and intereS

17
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11.11 Myl
[11.11] Subsection (3): General note "zgm;

.on 7A of the Estate Duty Ordinance’(Cap I11) was am
f:;;g:io n by adding, ‘or which of them immediately afie
duty has been completely abolished for estates of those p

after 11 February 2016.

ed upon the failure of parties to utilise the
occasions 7 ee for eg, Au Wai Ming (1) & Anor v Kam
009] 4 HKC 469, [2010] 1 HKLRD 198 (CA);
) A Wai Chun Susanna [2008] HKCU 1384
& Anor ‘(’)02, 3 September 2008) (DC). On the other hand, the

12. Application to court by vendor and Purchager ,ifcnunz nCCl 78.66/2 o improper use of the procedure: see Guang Xin

Cndeg U mment

r “one of yp, Ol has 00 %" .tion, S
m' g ™ SCCUVE™
Crsons who diu.ji:* 13 :3::; undCf this Anor [2
L L

ed, .. aeed th s ,
critic1s€C = 11996] 4 HKC 572 (HC) (trivial matters raised)
(1) A vendor or purchaser of land may apply by petit sc‘;‘u'f pas agsv 1eung Kwai M;:"o Lg “am Piu Dicky [2015) 3 HKC 173 (CFI)
originating summons to the court in respect of i On orty § pups® sin Yau & Ar}:f a"n  dvisory requirement).
arising out of or connected with any contract fo. 2, Vel § # 3 court 1o provide

o < fOr [he sal
exchange of land (not being a question affectip the ay: , I, Yiu Kwan) v Leung Sum (1988
or validity of the contract or relating to compengsatio::xm ‘ w.dcc |SI:nmlhird parties: W"”ﬁ;&“ﬁ%&?&af t;.td [19)92] 2 HéC 430[(HC)].
by the Government or a public body), and the coyy mapayabk gt "?37; 1ion Will Investme

such order upon the petition or originating SUMMOons g4 o presupposes the existence of a dispute b.cilt]\gsfr; nttl:;i :;niict); :;:d
' & secli0 v 4¢'is not open tO an Owner, wi y
0. COBLS, A6 10t COUT SPPCALS JUst. (67 of 1900's 3) g:mscr of 2 pro RCE: l?c; lthis section: see Lam Ho Tak Douglas v Lam Shun

- : inyo . . :
(2)  In this section, court (7 %) means the Court of First Ingtzpe § for sal.OT tFD'(‘:‘)v Furthertore, the court will not entertain any proceedings
unless the vendor and purchaser submit to the jurisdiction oy § - sich dn owfler of property aUSmPpts, €x parte, 1o obtain a declaration in order

2 ~ ‘

ot PN . difficulty which may arise in the future. It is not the

the District Court. (Amended 25 of 1998 s. 2) ”"P-h‘o"?fgiafﬁl'fllzoﬁre e oyu haaoF pevperty:owneck sbout tho:sikts-of

[cf 1925 ¢. 20 5. 49 UK] m n the absence of any other party intere.st.ed in the.n.latter (Re Estate of

| f Leung Fong,[jbg,lj | HKC 494 (HC)). Solicitors advising purchasers are

«qued to give propen.advice as to the title of the property. They must not treat

: . & véadof and purchaser summons as a means of protecting themselves at their

[12.01] Enactment history s expense: Castle City Ltd v Choi Yue Development Ltd [1995) 2 HKC 593

Sub§eclion (1) was amended pursuant to s 105 of the Adaptai’ion of Laws (No 20 F L)), per Keith J.

Ordinance 1999 (61 of 1999) by repealing the word ‘Crown and substitutingibe, JF, 0 the parties have agreed to resolve the dispute by a vendor and purchaser
word “Government’. | ;nmon;aS and to delay completion pending the outcome of the court’s decision,
Subsection (2) was amended pursuant to s 2 ofthe“Adhptation of.Laws (0ot piichaser may not then rescind the agreement on the grounds that the vendor

«bind the parties to the action and will have no

- O] D OlAZV3 1Y i failed to show title by th : B er
and Tribunals) Ordinance 1998 (25 of 1998) by frepealing ‘High Cout ad § oy~ y the contractual date of completion: Kwong Kai Hing
subsituing ‘Court of First Instance’. Fugthers, %67 b siasyepeaedn & | St Chan Lik [1995] HKCU 171 (unreported, MP No 1529/1995,
Chinese version and ‘B 3% %’ was substituted, but the comresponding ™ -

‘D. u_i y » . o b o . &tt S
istrict Court” in the English version remains unchanged, famples of local decisions under this section, see [13.04] below.
rt’”"r"s'diﬂ.ion 10 hear

[12.02] England | WWihstanging :!hvendor and purchaser summons is confined to the High

) ¥ ¥ihin (e al the claim or the rateabl

\ hin the jurisi o \im e value of the premises may
cf's 49(1) of the Law of Property Act 1925«(UK). Meliction; seq subl.(;ng;_of the District Court, unless the parties submit to such
[12.03] General note 2ty Subsecti

. - rchas B By .
This section introduces what is commonly called a ‘vendor and pu ok h:h ad g

: U sale’
suml.nonS. as a procedg;e by whigh a vendor or purchaser may cheaply andgf (et i'[""‘Zﬂtially e’ are defined widel

wide application y in s 2 above, and thus this subsection

hich will B Blang ¢ 49

: (1) of
art . or . the g
guc;egeg?sf?;s the court. The land can then be sold with the be"igtmsciss“‘" 2 ™ 1or the leage Zf 1w of Property Act 1925 (UK) has been applied to
Without the need to sue for specific performance and and contracts supported only by nominal

cly Voluntary arrangements (Re Marquis of Salisbury

89
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under this section: Harbour Estates Ltd v HSpc Bisi 'oé;e’h,.
(Ch), [2005] Ch 194, [2004] 3 All ER 1057; Sugarmanplc [2004“:‘ %ag
331, [2006] 2 P & CR 275: see also the relationship by V Porye, (20
16. Thus, a right to name a building is incapable of passi;:we hie .
Supreme Honour Development Ltd v Lamaya [ 14 and | d’g( & [ thig %(F’Fq |
[1990] 2 HKLR 294, [1990] HKCU 396 (HC). Ung

Where an assignor purports to assign a greater Cstate or

he in fact holds, only the estate he is capable of assignin i hay hy
Liddard [1900] 2 Ch 635; Thames Guaranty Ltd v Cai,w;)" Pass: They
[1984] 2 All ER 585, [1984] 3 WLR 109 (CA, Eng); and fi .y L1985] gy
Ltd v Hegerty [1985] QB 850, [1984] 3 All ER 641, [1 9;’1‘ Natiopg
Eng); Ahmed v Kendrick [1988] 2 FLR 22, (1987) 5 p 13 Wi o
Penn v Bristol & West Building Society [1995] 2 FLR 93

First National Bank plc v Achampong [2003] EWCA Cjy 487, 2004
' |1 Ky

As to meaning of ‘interest in land’, see [2.15] above.

[17.06] Assignor has in the land and has power to assign

A person who is a party to a deed in more than one capacity need o ¢

more than once, but the better practice is to execute separately for each ¢ &
Young v Schuler (1883) 11 QBD 651. A party who holds more than onemg:
the same capacity need execute only once in order to pass all interests yeie
contrary intention appears: Drew v Earl of Norbury (1846) 3 Jo & Lat 267 e
v London and County Banking Co [1901] 2 Ch 231 (CA, Eng). '

As to meaning of power, see [4.12] above. ‘\

[17.07] Definitions

For ‘assignment’ and ‘land’, see s 2 above. )

18.  Receipt in body of an instrument

(1) Areceipt for consideration,in, the body of an instmm§nlﬂ
be a sufficient discharge to the, ‘person Pa?'“g-. "
consideration and, in favour of any other Person aCfﬂﬂgw
faith of the receipt, shall be sufficient evidence of P&/

5 e

(2) A solicitor producing an instrument containing azg:l:
consideration shall be deemed to be authorized tOc:nsi
consideration unless the person liable to pay tha:hCe solicw
is served with a notice in writing stating that

not so authorized.

s B
[cf 1925 c. 2055 67, 68 & |
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n
00”"'8 glgnd

£ [ aw of Property Act 1925 (UK). See further [18.09] below.

circulars to Members Nos 84/1981, 91/1982 and 218/199

| General not€

a subsequent purchaser is put on inguily as to payment of the
scommOn T o instrument dogs Mot have a receipt endorsed upon it. This
nses with a duplication ef receipts by providing that a receipt in the
gection dispe ent is.a sufficient discharge to a purchaser or other person
body o{bl for payment Of the consideration and is sufficient evidence of payment:
z’po’::; : Hunt [1904]7'2»&8’ 530 (CA, Eng). A separately endorsed receipt is
s no longer necessarys N\

A solicitor producmgan instnolﬂmentbontai.ning a receipt for the consideration will
te deemed authotised to recerve that consideration under sub-s (2).

Eilowing Law Society Circular to Members No 84/1981, which was issued as a
wiult of the comments of the Court of Appeal in Johnson Stokes & Master v
tdward Wong Finance Co Ltd [1981] HKLR 454, [1981] HKCU 49 (CA) (see
do Edward Wong Einance Co Ltd v Johnson Stokes & Master (a firm) [1984]
AC296,41984] 22WLR 1 (PC)), the practice in Hong Kong has been to include
nasaleand purchase agreement a clause, whereby the vendor appoints his solicitor
s his agent for the receipt of the consideration and declares that such receipt by
bis solicifors is a sufficient discharge of the purchaser’s obligation under the
agement. This section seeks to dispense with the need for a separate authority,
bitin view of the present conveyancing practice, it is inadequate. When completion
by undertaking, the purchaser’s solicitor delivers the balance of purchase price
the vendor’s solicitors, upon their undertaking to send the duly executed
:(;g;lg;em and title deeds: see Law Society Circulars to Members Nos 91/1982
tomam'/ '999- Tl.!us,, the v.endor's solicitors do not produce the inguument
b purc"ll;g their client’s receipt before or at the time the purchaser’s solicitors pay
2 ocezsue price to them. Separate authority should still be obtained, following
Was aPprov;; set out in Law Society Circular to Members No 84/1981, which
by the Privy Council in Edward Wong Finance Co Ltd v Johnson

Stoke
mo\,f & Master (above) and Condition 13 of Second Sch, Pt A: [SCH2.PtA.84]

This sey; T
oN applies 1o Instrument relating to land and other property.

1804 Receipt for ¢

A 10 the
mean; Al
rt%Jeclively.mn "€ of “receipt’ and ‘consideration’, see [4.14] and [6.08] above.

A Stateme

. -meny ¢ . : :
“eipt Renn ehat ~onsideration has been given is not sufficient to constitul¢ a
"V Tolley (1893) 68 LT 815.

onsideration
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Landlord and Tenant (Consolida tion) Ordinance (Cap 7)

LANDLORD AND TENANT (CONSOLIDATION)
ORDINANCE

(CAP7)

Introduction

Landlord and Tenant (Consolidation) Ordinance (Cap 7) (the ‘Ordinance’) is a
consolidating ordinance gazetted in 1972, which comprises of seven parts. Part
VII of the Ordinance contain$ transitional provisions dealing with the move from
the previous ordinances to'the-new regime. The first six parts are made up of the
six ordinances relating-tozthe law of landlord and tenant that were consolidated
into the Ordinance./Thése six ordinances form the first six parts of the Ordinance
and are as follows?

(I)  Part I The Landlgrd"and Tenant Ordinance 1947 (25 of 1947) (Cap 255)
(1964 edn) (ngWw replaced) enacted on 23 May 1947,

(2)=, Part I: The RentIncreases (Domestic Premises) Control Ordinance 1970
(56 of 1970) (Cap 338) (1970 edn) (now replaced) enacted on 5 June 1970;

(3) Part II: The\Distress for Rent Ordinance 1883 (1 of 1883) (Cap 7) (1964
edn)(n6w replaced) enacted on 2 February 1883;

(4) ¢ Part IV: The Tenancy (Prolonged Duration) Ordinance 1952 (8 of 1952)
(Cap 276) (1964 edn) (now replaced) enacted on 6 March 1952;

(O» Part V: The Tenancy (Notice of Termination) Ordinance 1962 (14 of 1962)
(Cap 335) (1964 edn) (now replaced) enacted on 24 May 1962;

(6) Part VI: The Small Tenements Recovery Ordinance 1897 (27 of 1897)
(Cap 17) (1969 edn) (now replaced) enacted on 13 December 1897.

Part I of the Landlord and Tenant (Consolidation) Ordinance (Cap 7) applies
generally to domestic tenancies of the end of World War Il and premises subject
to buildings in respect of which an occupation permit (including a temporary
occupation permit) was first issued by the Building Authority before 16 August
1945 and which do not come within the exceptions in s 3 and not excluded under
s 4. The significance of 16 August 1945 is that it is the date of the Japanese
surrender in Hong Kong at the end of World War II and premises subject to Pt I
are, accordingly, commonly referred to as ‘pre-war’ premises. The basic objectives
of Pt I were to impose rent controls and provide tenants with security of tenure.

Under Pt I, in the absence of agreement, a landlord is only entitled to receive the
‘permitted rent’ as calculated under the Landlord and Tenant (Consolidation)
Ordinance. The ‘permitted rent’ is a multiple of the ‘standard rent’ (as defined in
s 2) and is calculated according to the formula set out in s 10. The ‘permitted rent’
cannot exceed a sum, which equals the prevailing market rent (as defined in s 2)
plus rates: see s 9A. Regarding security of tenure, s 17 provides that an order for
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ﬂuumm_um,, Hon g me .
— - - i \fu'nloy““u’m
possession may only be granted yn ~—
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(Consolidation) Ordinance (Cup 7) 4 'lhiu P o

nd g | il P
possession of the premises if he can cnlauhll,"al|<llc»r(l 3 u,,.y"‘f"'i
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B, suetion and the proceeds of sale are applied (o satisfy the costs of the distress and
" (he outstanding rent. Any surplus remaining is returned (o the tenant.

r

Part Lexpired on 31 December 1998 and WIS NOL reg
all tenancies (o which Pt has censed (o np i

1
ly wi J i
Ordinance. LY Will e g

' Tenant
dicial position was that Pt (11 of the Landlord and
“"’m

| - oly regulated the common law remedy of

s (Consolidation) Ordinance (Cap :7) simply 1Cg 195%) HKDCLR 165, [1958)

" distress: see Liu Chi Cheung v Tsang Wai Chot | K el o
HKCU 40 (DC). However, as a result of the landmark decision by the rno
respect of which an occupation permit or other g : & Appeal in Fuleekoo Co Lid v Spiral Tubes International Ltd [1986) HKC 2{630(CA).
alter 16 August 1945 but before 19 June 1981 | i g ®hif,, it is now elear that Pt I1I provides a comprehensive code for the law of distress

| :
June 1983 did not exceed HK$ 30,000 o o pml Whose e, which has supplanted e commo

. rovide @ : ; -
translerred 1o PUIV under s S1A. Promises wblaia m‘;’t: ::ne Icna'k) w Part IV, like Pts T and 11 0 @i (o domestic (enancies and sub-lenancics.
10 s “post-war’ premises’. The main purpose o iy

t had the automatic right to apply to the Lal?ds
rent control by protecting tenants against unres 1 the expiry of his existing tenancy subject to paying
them security ol tenure,

e Lands Tribunal had to grant a new tenancy unless
o establj of the six grounds of opposition. The
(Consoliditiony (Amendment) Ordinance 2004 (16 of 2004)
nant (Cunlmn) (Amendment) Ordinance’) removed these
ure provisfons

tenanef®screated on or after the Landlord and Tenant (Consolidation)

A 1) ¢'s commencement date, 9 July 2004, such tenancies can

Mnnedwc dance with the terms of the tenancy agreemenl Or as

ln@ tween he parties. A fixed term tenancy will end upon the expiry

{ term where no notice procedure is specified in the tenancy

%’aimilady. a periodic tenancy can be terminated by serving a notice in
ce with the common law.

Part 11 of the Ordinance applies generally 1o g)) domegyje |
YC enay

Rent control is achieved in PUIT by giving the landlord the righ
existing rent only in four circumstances. These are: e

(1) by agreement between the parties:

(2)  where there has been an increase in rates or an imposil
irst time;

(1) where the landlord has carried out recent imp
and N

N

g and Valuye:

of the
S btk

4 3 —
(4)  on the certificate of the Commissioner enancies in existence before 9 July 2004, the governing provisions will depend

an application by the landlord: see . n when the renewal procedure commenced. Where the concerned procedure was
As for secutity of tehure, this is piven . Started before 9 July 2004, then the old Pt IV provisions apply, meaning that the

by s 5 : :
: : . lenant can seek o renewal of his tenancy at the prevailing market rent one final
SISACY 1s condtified Giier E1 1 ?f@s Ading lh@w\mu time. Where the concerned procedure was started after 9 July 2004, then such

expired or that it has been bre end by @ commor faw ni tenancy can only be terminated by the landlord by serving a Transitional
landlord may only bring th ancy o an 1e con obla" " Termination Notice (TTN) on the tenant not less than 12 months Before the day
possession of the premises from the Lan

nal. Section SY on which it is to take effect. The TTN should be served no earlier than the last
grounds on which a landlord may appl day of the term of a fixed term tenancy, or in the case of a periodic (enancy, no

, _ . carlier than the last day of the tenancy period current at 9 July 2004. Where the
Part 11 expired on 31 December (998 and was nol renewed ™ tenant seeks to end the tenancy, then the tenant should give not less than one

LEG(1(b), all tenancies (o which Pt 1T has ceased to apply wil !\\‘:‘ months’ notice before the day on which it is to take efTect.
PLIV of the Landlord and Tenant (Consolidation) Ordinance (G 1 addition, the landlord can apply to the Lands Tribunal for possession of the

Part 111 ol the Ordinance governs distress for rent, a specilt e’ premises for sell-occupation at any time after the original tenancy term has expired.

' This is so even il .
avatlable to o landlord whose tenit lias ot been pald on e, Pl M n AL the TTN has been served. I a landlord obtains an order for

.« Possession for self-occupation. then he ¢ | . Yoy
b i el e pa cannot let. sell, vanster, part with, or use
Tor rent {8 vested exclusively n the District Court {rrespective ol .« Ihe premises other than as his residence for a 24-month period. Contravention of

. L ,
OF the premises and the amount of rent that is owed. A (andlond - 1hese terms of possession constitutes a criminal offence.

ot ieen padd on Court fora® .
. e applies ex parte to the Distriet Cou o Part IVA only applies to domestic ivi - :

_ it ! ( stie tenancies of subdivided units (SDUD tha beet
Prowided that the tandlord establishes n prima (eie vase, (e & Jo (OB OF alfter the ¢ e : .

tfective date. 1t does not : |
TN directing the bt o seize the goods found upon e |‘:::; 2 apply to & tenancy o which Py 1 or 1L
PPN possession of the wnant. The goods are thet sl 061
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Landlord and Tenant (Consolidation) Ordinance (Cap 7)

18. No surrender etc. of tenancy without approval
19. Duties of principal tenant
I9A. Provision of rent receipts
ARRANG 20. (Repealed)
L. Short title 21. Termination of principal tenancy
22. Saving as (0 new agreements to vacate
23. Saving for unexpired term
24. Landlord may enter and effect necessary repairs
PROTECTED TENANC 2527, (Repealed
28. Commissic Q hay approve contracting out in certain
2 may revise rent in certain cases
' Interpretation ner may increase standard rent if unreasonably low
2. Application of this Pat ioner may decrease standard rent if unreasonably high
. T ear s and, in certain cases, fix or ruon
5. (?Z;::diXCIUde application of this Par o -
6. Re-enu-y by G Order for ent of tenant
. Yy Government Order a tment of principal tenant not to operate against
: Registration in Land Registry of order unde
TA. (Repealed) X OrdesAfor recovery where domestic premises are required for
pation by landlord, etc.
er where subletting i1s made without landlord’s consent
g e Standard Rent enant if a party to an application under section 36 shall be
o essment of standard rent bound by an order made thereunder
' (Repealed) Apparent change in occupancy shifts onus of proof to tenant
IA. Relevance of prevailing marka A tenant about to absent himself from Hong Kong for certain
9B. Alterations in rent b y agree periods may sublet under conditions
10. Permitted increases an Power to adjourn etc.
10A. Certificates of l SAepoR
10AA In pr cvaili Appeal to Court of Appeal
. crease in rent o of rat Costs
10B. Increase in rent f g apporu
10C. Increase in General
10D, Appllcatl Enlargement of time
10E. Certifi cat i Service of notice
10F. Reviaw Exercise of powers of Commissioner
10G. Notices of Refu:sa.l to furnish information and obstruction
10H g OF Ihcrease : Prohibition of acts done mala fide with intent to induce a lessee
" ective date for increases to quit
12' Rent of premises conditionally excluded 46. Collection of rates not to be affected
l 3' (Repealed) 47. Forms
4 Statement to be supplied as to standard e wcfﬁ " PRy, O T Dy
| tl:, Ostponement of permitted 1ncrease where PART II
n
:2 a ﬁz‘l‘l‘ces TENURE AND RENT OF DOMESTIC PREMISES
: jon
Recovery of excessive payments by civil o1 Interpretation and Application
: 49, Int tation
17. Protected Tenancies fec ol s
Resmcuon Oon recovery of pOSseSSIOH and € 665
POssession
664




and Tenant (Consolidation) Ordinance

. Expiry of this Part
74C., Provisions transitional to the enactment of the Landlord and

ancy (o
g:g Transfer of lcnancz lo ::2 R,, On Join, i Tenant (Consolidation) (Amendment) Ordinance 1980
: Review of decic; N up;
51D. Appea] CCisions under seClionsnslllam I:;; PART 111
Aang g, © DISTRESS FOR RENT
& Continuation and Termlnation Interpretation and Application
52- Continuation of lenancies of Teﬂanc,es 75. lntcrprctation'Qab
A. Surrender by tenan 75A. Ceniﬁcate@h le value
ggA Termination of tenancies iy AW% =Pt
- Restricti
On on order for POSSESSion for rep, 6 Jurisdiction
'm‘ 77. *Rhg of w of distress
Increases n Rent 78. O’cnalty for nzed distress
gg (Repealed) 79. Limitau for i1ssue of warrant
: Alterations | 80. Fees
55A. Increase ?: ll':nrte: . agreemegn O C)
56. Increase in re fl account of improvemens @ +  Making of distress
S6A. v In rent on acc9unl of rates \ : | lication for warrant
57 re.ase .m T fOllowmg apportionmen 82. O of affidavit
2. Application for certificate of inc 83. Q Issue of warrant
: Certificates of increase in rent Refusal of warrant
59. Review g : Appeal from refusal
60. Appeal Time for making distress
61. . . - Property liable to seizure
& ‘I:Otlﬁes of increases : Property not liable to seizure
63. PP lcan.on of certai 89. Making of inventory on seizure
: Increase in rent o 90. Filing of inventory, etc.
giA- Increase in rent 91 Entry and forcible entry
: Effective da 92. Impounding of property seized
65. Provisios 2Nt receipts '
06. Obligationo notify subletti _ Discharge of Warrant
67. (Repealed) 93 Discharge or suspension of warrant or release of distress
6%. . : - SO, Tz  94. Costs of application
6RA il‘oceedmgs o %‘deuon O Cop 9s. Wrongful distress
688. ppeal on point of law 96. Adjudication in case of wrongful distress
69 ' Costs 97 Compensation for wrongful distress
' (Repealed) 98. Power (o allow time for payment of rent
;0' Exercise of powers of Commissioner
OA. Refusal to furnish information and obstructi®® Sale of Distress
70B. Harassmcnl 99. Mode of sale of distress
70C, False statement 100. Right of debtor as to manner of sale
71
: FForms .
;g Enlargement of time Deserted P SR .
: (Repealed) 101, Case of deserted premises, where no distress left
74, : :
73 A Ser\‘ncc of notice 667
: Saving
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the Dicts er wriy ul%(.andlord and Tenant (Consolidation) Ordinance (Cap 7)
105. Disual lSh’lCl C()ul'l Oor Wal'ram ofC 119P. (Repcalcd)
106, i nt after Salisfactjop of Ny, 119Q. (Repealed)
107, Right op o0 May apply o, “XeCUlioy I o .
108 1ght of one f sever al of Warrapy, 119RA. Provision of rent receipts
: Removal of Pro Parties INtereg, 119S. Proceedings
109. Followin PETty under 4; trai o i% 119T. Exercise of powers of Commissioner
110. & Property liabje ’ " 119TA. Use of returned requisition as evidence
Restorau 10 seizy
111, Fraudy] On of pr perty removeg b'e m"’"“ed 119U. Refusal to furnish information and obstruction
u
112, S .ent r€moval of Property 1 Ul bong r'dcw 119V. Harassment
Clion dgainst irregular; Y lenapy 119W. False statem
ty In Proceegi, 119X. Forms
5 9y, Sewice\@ice
113. Biclua General 120. (Re
114 Xclusion of Governmen, rents
114 Power to amend Schedyle T IVA
e Forms : O D TENANCIES
O Division@lnterpretation and Application
@B retation
115, N\, 120XAB. ation of this Part
115A. AAC. @n dment of Schedule 6
116. \Q L |
@ 2—Determination relating to Regulated Tenancy
, @ Q Subdivision 1—General Provisions
& . a’%m o @ DAAD. Interpretation
L18-119. (Repealed) 8% J120AAE.  Application to Tribunal
119A. (Repealed) &@ Q 120AAF. Determination by Tribunal
119B. R
119C. gkzmz) @ ‘Q Subdivision 2—Domestic Tenancy
) $ 120AAG. Purpose specified in tenancy
Avnlicats . 120AAH. Purpose for which premises are actually used
119D Ppllcatlon to Tribun ew tenancy 120AAL Tenant to establish landlord’s agreement to change of user as
: (Repealed) dwelling
L19E. (Repealed) 120AAJ. Purpose of sub-tenancy subject to superior tenancy
IT9F. (Repealed) 120AAK. Use of premises other than as dwelling
119FA (Repeale d) 120AAL. Other matters to be taken into account
119G, %
119H, gepealed) : j.‘: Subdivision 3—Tenant’s Own Dwelling
1191 (Repe aled) 120AAM. Tenant's own dwelling presumed
119], (Repea::g; 120AAN. Specified purpose may be disregarded
119K pea S
1oL (Repealed) Division 3—Regulated Cycle
:|9M. ?;::;:fetgt;m of tenancy agreement b oy g2
19N. ubdivision 1—General Provisions
ITONA (Repealed) 120AA0. Regulated cycle of tenancies
1190 (Repealeq)
' (Repealeq) 669
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on the parties a no
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(4)  The Commissioner may, at the time of
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Appeal

Any person aggrieved by a decision of the Commissioner under
section 59 may, within 1 month of the service of the notice of the

u‘ldecision, appeal to the Tribunal which may make such order thereon
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(Consolidation). (
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[60.01] Enactment history,

IS10N 1n (th :\.This seclion was rcp‘lii"tci_d 'j'mr;uam to the Landlord and Tenant (Consolidation)

ided 32 o]}ggl‘(Amcndmenl) (N(t,‘i_)-ﬁtdinancc 1981 (76 of 1981), s 42, commencing 10
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December 1981“(( was.subsequently amended pursuant to the Landlord and Tenanl
8

Afiendment) @rdinance 1988 (77 of 1988), s 7, commencing 4
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Notices of increases

Uhnless the Commissioner has made a determination under
Section 59(4) or the Tribunal has made an order under section
60 regarding the date from which an increase in rent shall take
effect, an increase in rent specified in a certificate issued under
section 58(1)(a) shall not take effect except in pursuance of a
notice of increase in the specified form served by the landlord
on the tenant, specifying the date from which the increase is
to take effect. (Amended 5 of 1975 5. 5; 77 of 1988 s. 8)

Where a landlord serves a notice of increase on the tenant
under subsection (1) he shall, at the same time, send a copy

of the notice to the Commissioner.

The date specified in a notice under subsection (1) shall not,
subject to section 64, be earlier than the first day when rent
becomes due after the expiration of 1 month from the service

of the notice.

Notwithstanding this section, where proceedings on a review
under section 59 or an appeal under section 60 are not
concluded on the date specified in a notice under subsection
(1), the failure by the tenant or sub-tenant to pay the increase
in rent prior to the conclusion of such proceedings shall not
be a breach of covenant to pay rent nor give rise to a right to

forfeiture.
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W and Tenant { Consolidation Ordinance
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: . y
ratqs are imposed In respecl .Of “";ub.d_-,[ss.on Enactment history
subject of a tenancy out of Whi¢ .
been created and the pl’iﬂ‘3iPal .

rates; or [C'J"‘;
(¢)  the rent of a tenancy has bee" i 795

-

ant “This section was replaced pursuant to the Landlord and Te idati
nant (Consolidauon
(Amendment) (No 2) Ordinance 1975 (10 of 1975), s 11. )
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