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[75.01] Enactment history

This section was substituted pursuant to s 3 of
Ordinance 1992 (39 of 1992).

Subsections (1), (6) and (7) were amended pursuan
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PART 1V Xa
PN
OFFICIAL RECEIVER " Exec ﬁve His duties relate both

1t f inistration of a debtor’s

f the court and has to report to the
rt in the public examination of the

(Format changes\g R

Appointment of Official Receiver ang other

- : : offy e debtor’s estate in the initial stages
The Chief Executive may appoint an Officiy p. + the conduct the bankruptcy: see ss

such other officers to holgl any of the offices g o cessary for the Official Receiver
Schedule 2 as may be required to assist the Offic; S ing which is legitimate for the Official
in the performance of his duties. (Amendeg 18 of | \er officer’s front knowledge of the

No person shall be appointed Official Receiver of giver v Tan Cher Sia (unreported,

the offices specified in Part I of Schedule 2 ypjeg, S :
of such appointment he is qualified to Practise. B e in the same position as an ordinary

~- .-.".‘._'.-' A <
1 OB 3: 1. He cannot bring or defend
see | Berry, Duffield v Williams

practitioner in Hong Kong, the United Kingdo
jurisdiction listed in Schedule 2 to the Legy
Ordinance (Cap. 87). (Amended 42 of 2000 5. 2])

..‘-

1“'

The Official Receiver and the holder of an office & 1 _,3 , observations and reports
Part I of Schedule 2 shall be deemed to be legal ¢ ' fies and obligations under the Bankruptcy

,_s_, d circulating a report to court

absolut ';?p"’riﬁlege against any action
istee in bankruptcy performing the

_4. —~ e "’vf'

fficial Receiver [1995] 1 HKC 133,
ng Burr v Smith [1909] 2 KB 306

the purpose of the Legal Officers Ordinance (Cay
shall have all rights conferred upon legal office
Ordinance.

The holder of an office specified in Schedule 2 may
to subsection (5) and any instructions of the Officia

G

exercise the powers or perform the duties of the of & L '\

Official Receiver. _C cut »»’ nay appoint an Official
The holder of an office specified in Part ILof Sche e

not exercise any right conferred by (subsection
holder of an office specified in Parf hof Schedulg

The Official Receiver shall act uhderthe general al
direction of the Chief Exeé‘.’fpﬁvé*iand sha,lL ) D¢
of the court. (Amended 18 of-2005 s. 1 9 |
The Chief Executive may, by ordgr;pgb“lit»hed in ti
amend Schedule 2. (Amended 18 02005 s. 19)

(Replaced 390

L

and such other officers is only
annot be exercised by the court,
f the power expressly reserved for
an fi@.‘sjff r Sia, Edward (unreported,

I shall have relation both

Inistration of his

Of an office specified in
uired by any Ordinance
4
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n & of the Bankruptcy
( 9 of 1992) with the
ference to the Official
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to be made before or produced or del;
the Official Receiver or the holder o
Schedule 2 notwithstanding any O
taking of such affidavit by or be
(Replaced 39 of 1992 5. 4)

(3)  All provisions in this or any other Ordinance g,
trustee in a bankruptcy shall, unless the cope o
requires or the Ordinance otherwise prOVldesx
Official Receiver when acting as trustee.

(4)  The trustee shall supply the Official Recewer |
information, and give him such access to anq fyo
mspectmg the bankrupt’s books and documents, ands
shall give him such aid, as may be requisite for anat
Official Receiver to perform his duties under this Or

[cf. 1914 ¢. 59

S ored t v 01'
. o Ofrce S
rdinance rodl

fore any othe

\'.. 'V
fg{, ihe commencement® of

: )r 15'0( 1992 (39 of 1992)
l in t e capacity of Official
al F {:*5 iver shall as from such

A arty thereto in lieu of the
ings shall continue as if the

en that party.

%
' N‘!ﬁ%‘%ﬁ) means the
ns er section 2(1) of the

' H*’ k.rdmance (Cap 100)
,t ‘(Added 39 Of 1992 . 5)

[76.01] Enactment history | n;‘ RS
| reral((EStablishmen (’ :’ lOO)wasrepealedbys 14 of

»f Fur ons and Repeal) Ordinance (Cap.

Subsection (2) was substituted pursuant to s 4 of the Bankruptcy (An
Ordinance 1992 (39 of 1992).

¢

of. s 72 of the now repealed Bankruptcy Act 1914(«:59%{ ' It } ‘z% ..

’. N
% ankrup y (Amendment) Ordinance

« iy
%al Recel ‘g "i‘..
M& : _ R
neral note in 10N St
| \ = uF 4

1 Iy
l.'. -.' .

[76.02] England O

[76.03] General note

This section describes the general duties of
of an office specified in Sch 2 below. Se

[76.04] Definitions Q §
For ‘Affidavit’, ‘Official Receiver’ and trus@ 2 above.

76A. Transitional provision

(1) Any thing done before the commence

(Amendment) Ordinance 1992 (39 0

all D€ b
General in the capacity of Official Receiver sh ol litted to him under section
- ~ia] Receiver 10 0 on the report as he

as having been done by the Off | U/
it s donc. d aled g o (Replaced 18 of 2005 s. 20)

(2)  Any document which contains 2 refe >
General in the capacity of Official Recel

348
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'ﬁ gards the bankrupt’s
},~ '

§hall be the duty of the
.\20)

ment* of the bal
£ 1992) by th

snstance in relation
pt as the Secretary
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7.01 Butterworths Hong Kon. Bankrut oL oy lj (Amended 76 of
for Justice may direct. (Amey, ded | aw e
$901 <005, 20) - 3628 ny '\3_,;;': aany in the office of
(Amended 33 of 1939; G.N. 840 of 1940 Supp, ., .

hedule’. {,
S 4; 76 Of l.f

4 ‘--,-':\\. ’\ \_ ' .
iterim trustee, the Official
ers as if he were a receiver

s far as practicable, consult

esp ,?  to the management
nay for that purpose, if he
tings of the persons claiming
nles: u,ﬁﬁi'e court otherwise
such as is requisite for the

P A .' 'r.'- : 1
perty or the disposing of

[77.01] Enactment history

This section was amended pursuant to s 20 of the B
Ordinance 2005 (18 of 2005). - Bankrupicy (4

Paragraph (b) was repealed pursuant to s 20 of the

Ordinance 2005. Bankmp‘CY (A

) of ” Is./2)
[77.02] England / “}2 ¥

L : ) Y
.. ".' ”I%A‘;
. "‘ '

!

cf, s 73 of the now repealed Bankruptcy Act 1914 (¢ 59) (UK). T oy d 18 of 2005 s. 21)
[77.03] Paragraph (a): Investigate the conduct of the debtc f 3 19]4 ¢.59s.74 UK.]

As 10 the conduct of the debtor which may constitute an indictable off

129-135 below.
[77.04] Paragraph (a): Justify the court in refusing, susp ! $ 49, /2 and 73 of the Bankruptcy
qualifying an order for his discharge | mme C ing 1 April 1998.
- ({7 L
As to the courts discretion to refuse, suspend or qualify an g;dgé ' L the Bankruptcy (Amendment)
of the debtor’s bankruptcy, see s 30A above. L) 8 R
o~ - . i‘ :
\° > 21 Of the Bankruptcy (Amendment
[77.05] Paragraph (c): Public examinaﬁag‘{‘ g | N )
As to the Official Receiver’s conduct of publ%amination, l-,f
[77.06] Definition N 4 1 ‘ 'a IK)
' "-'{4 AL :

For ‘Official Receiver’. see s 2 above. |

pecial duties in defined situations.

| .. L : »’.:.\}3‘ .. ‘

78.  Duties of Official Receiver as to bankrupt’s et
(1) As regards the estate of a bankrupt, it shall be the du
Official Receiver— (Amended 76 of 1996 5. 72)

(a) to act as interim trustee if so appointed Y&
(Replaced 18 of 2005 s. 21)

(b)~(€) (Repealed 18 of 2005 s. 21)

> 5 !
e '
vLuasiee .., as
‘D Sy . .

V' 3 : .":‘~\ - :

€ see s 13 abo
T Seiad ve.

) Ve

| T

1
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\
'€€, ought not to realise or
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Bankm Ote
. . : Law ’
and before acting out of the ordinary practice he shoulq

committee, and if necessary apply to the court: see Re W, ls o Onsyly
Receiver (1895) 72 LT 359; and Turquand v Boarq o Ths nd Cy, i

(HL). de (1836);

AN _v\‘:"“v' s At
Replaced 18 of 2005 s. 22)
changes—E.R. 1 of 2019)
O
,‘:fc \.' )
: ey ()
As to the form of general. and special proxy, see Forms 50 apgq 51 of il R
(Forms) Rules (Cap 6B) in the Appendix below. As to the ryje, goy 3 M {‘} trustee
of proxy and filing in when a creditor is blind, see the Banky e i YFOVISIUIC
6A), rr 120 and 121 in the Appendix below. Picy |

[78.05] Subparagraph (1)(d): Forms of proxy

b J

1 ﬁ’ trustee shall be
; of the property
krupt” (inserting the name of
2 trustee shall be “the trustee
tp’fw‘_ a bankrupt”

\

[78.06] Subparagraph (1)(h): Statement of affairs

As to the bankrupt’s duty to prepare his statement of affairs, see ¢ 18' ‘

[78.07] Definitions

vn'-‘:' L‘\ ) )1'.'.L
10 | ‘?V e pt -
~- e ;-‘./"
0.\" N -

For ‘Official Receiver’ and ‘trustee’, see s 2 above; and for ‘meetings of

b a :_'°'f‘$ional trustee or trustee
see ss 17A and 17B above.

at are required or authorized to be
2xecution of his office.

) and (3) were substituted pursuant to
rdina \_fg:’) WS\(IB of 2005).
R, «
. g..‘(‘," 1
R
dinance “"f-,\B_'@, the administration of a
-_;:.a,;\;g,\{a}"ii ‘i-,ghé office of the trustee, and

A~t 101/
L O B | ,J.f";‘_:
-

T -\?:'j ;'r: . .
1der the control of the creditors’ committee

i an officer of the court, he is bound

ind notification of the appointment to

J.
.
a
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. : Law il I
As to the duties and powers of the trustee in relation th 88 the Bankruptcy (Amendment)
bankrupt’s estate, see ss 53-66 above. © regligg i
VR
As to the trustee’s power to institute proceedings o d t

.
. ‘f’
y 4 2 B
i
v '\

A e
‘.°.J \\4

| » .,‘.(‘ ?
[79.04] Definitions ' cordin

ele
above. "d any Cligy

ding to its general meaning means
= , ponsibility given, suffered or
sa (1875) LR 10 Exch 153. See also

elationship of the expression ‘valuable
m of ‘valuable consideration in money

For ‘property’ and ‘trustee’, see s 2 above.

Appointment

79A. Disqualification for appointment as trustee

No person being an undischarged bankrupt ang N0 body g

; re ditor” and ‘debtor’, see s 3
shall be qualified for appointment to the offjce of t Ve

; fustee, ar N
(a) any appointment made in contrayen:. N oL
. ° entl z oL, SRR 2
section shall be void; and 1 ciih C,QSSIVG trustees and
(b) where any such person or any body corn bt

as trustee, such person or body COrporate

yointed as provisional trustees.
liable to a fine at level 2. (Amended £ p 3¢ o

vhether any act required or
rovisional trustee is to be done
°h persons, but all such persons

| . “-.-“ ' - AL
ied under the term provisional

Al - )
[79A.01] Enactment history nd Sha y” | ;qf the property of the

(Added 47 of 19§

B
.

This section was added pursuant to s 11 of the Bankruptc ‘p;
Ordinance 1984 (47 of 1984). 4

- appointed as trustees, the
O | Ny act required or authorized
[79A.02] Definition \ | e ‘*‘{s Or any one or more
For ‘“trustee’, see s 2 above. Q \ : ”E \;a\re i t h.l S Ordinance
\ id sha be joint tenants of
79B. Corrupt inducement affecting appoinu@f e
Any person who gives or agrees or offers (o give to any ¢ per:
a debtor or bankrupt any valuable consideration with @ r INC
securing his own appointment or nomination, or (0 the office
preventing the appointment or nomination of some person ok
himself, as the trustee shall be liable to a fine at level 2.

re of the persons first

,Mft"tgustee or failing to

=t of any such person not
T

dEK; .pml”}"t
(Added 47 of 1984 s. 11. Amende G L ,46‘ 59s. 77 UK.]

354
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Ban, Of m‘ '.Recelver considers that
Utc Law () o,

[80.01] Enactment history H e c ﬂue bankrupt is unlikely

ppomt another person to
the provisional trustee; or

\
provnslonal trustee.

Subsection (1) was substituted pursuant to s 24 of (he Bank |
Ordinance 2005 (18 of 2005). fUptey (,

Subsection (1A) was added pursuant to s 24 of the

B
Ordinance 2005 (18 of 2005). ankrupy (An fO appomt another person

‘e i Eg without a creditors’

';5_;.~ ar po]ht 2 Or more persons
uch an appointment must
ST stances in which the
m r and the circumstances

w act for the others.

| (‘Added 18 of 2005 s. 25)
81.  Proceedings in case of vacancy in office of trustd i A% w'

[80.02] England
cf, s 77 of the now repealed Bankruptcy Act 1914 (¢ 39) (UK)

[80.03] Definitions

For ‘property’ and ‘trustee’, see s 2 above.

(1) If a vacancy occurs in the office of a trustee the crey { I{
general meeting may appoint a person to fil] the ys Q Lo ,ﬂ dis |
thereupon the same proceedings shall be taken a5 ir f th %: ﬁankruptcy (Amendment)
of a first appointment. (Amended E.R. | of 2019) m i)
(2)  The Official Receiver shall, on the requisition of anyg \\{';1.:--~~
summon a meeting for the purpose of ﬁllmg ; - vks )
vacancy. L
(3)  If the creditors do not within 3 weeks after t ( - ' )g«fg\'j‘.;
a vacancy appoint a person to fill the vace ”u«: L2 '-':‘-,“f" ~
Receiver shall report the matter to theCourt; and t WALy

may appoint a trustee.

(4)  During any vacancy in the O@%rustec

Receiver shall act as trustee. SIS ' . B 1 control thereof
0 '- Jrdinance, the trustee shall,

‘K ICf %45 of the bankrupt and in
1 credltors have regard to
[81.01] England $

solutlon of the creditors
cf, s 78 of the Bankruptcy Act 1914 (c 59) (UK).

€ Cre dltors committee, and
'*h at any general meeting
Ovemde any directions

A

[81.02] Definitions nded 76 of 1996 s.

For ‘Official Receiver’ and ‘trustee’, see s 2 above.

......

rtalmng their wishes,
ngs at such times as

,meetmg appointing
1t4shall be lawful for

81A. Vacancy in office of provisional trustee

|t
(1) If a vacancy occurs in the office of a Pfo""s“ma
Official Receiver shall—

356

115 )
U e
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82.01 Butterworths Hong Kong g ankrupy g 397 (CA, Eng).
any creditor, with the concurrence of One-f Law , | _‘, |
~ trustee to call a meeting of the creditors, gy d to ‘ eSC
call such meeting accordingly within 14 days: the S| R 1 " ‘o‘n under this subsection, see
Provided that the person at whose ; instance \n yendix belowRAls toCthe g‘grms
summoned shall, if so required, deposit i, thtehe Ne anks tcy (Forms) Rules (Cap 6B) in

sufficient to pay the costs of summg

sum to be repaid to him out of the esty
(Amended 18 of 2005 s. 26)

(3)' The tl'llStee may apply to the court in m:
| dxrectlons in relation to any particular
the bankruptcy.

(4)  Subject to the provisions of this Ordinance the
- use his discretion in the management of ¢
distribution among the creditors.

mng [he '
e1f the ¢ Loun

ith the.trustee’s exercise of his discretion
le ‘and)a surd that no reasonable man
vashf gﬁa d: see Re Debtor ex p Debtor v

k-O-Matic Ltd [1966] 3 All ER
-’t.

mdtter '

1St

he estate

[Cf 1914 C. 593. _ a'.
e, | ,, 2 s 2 above.

‘-x .
stee ;

,x :
itors or any other person is
,&n stee, he may apply to the
rev brse or modify the act or

ch order in the premises as it
1

f. 1914 c. 59 5. 80 UK.]

[82.01] Enactment history
Subsection (l) was amended pursuant to s 74 of the Bankruptcy (Am
Ordinance 1996 (76 of 1996), commencing from 1 April 1998,

Subsection (2) was amended pursuant to s 26 of the Bankrupicy (An
Ordinance 2005 (18 of 2005). >

[82.02] England
cf, 879 ofthenow tepealed Bankruptcy Act 1914 (¢ 39) (UK)

b o4

i ‘
A
%

\.... L :

[82 03] Subsecﬁon (2): Call a meeting of the-creditors g

If lhg tmstee refum to call a meeting when téquested by the m& \ ' ,P t(kc
'may\tefuse 1o order the trustee to convene a meeting, if the Weelng i .
- no nseflll purpose: see Re Burn, ex p Dawson, McClellan and Trust R
N 247 [1931] All ER Rep 389. See also the carlicrease of ke efﬁ " ;. b
(18 82?21 ChD397 (CA, Eng), at 404, per Brett LJ, who expr y other person aggrieved by any
or decision of the trustee by

¢ 1tﬁvas ory for the trustee to obey the creditor’s dlrecllons'
m also beensnggestedmatmesevnews should not be foléol\zvcd 32; . ns that th ; t or decision of the trust
~ The -i'.'._“',OfImolve 3rd edn, Sweet & Maxwell, 2002 Ke1SSEEAEE B of the trustee
) ney ( |  admi OnOfthebankruptsestate

7, ex barte Wheeler v Halse (1994)

59) (UK).
)

bsech

&x ek 5

on (3) Apply to the court it
1’ be 1“aPPr0pnate and unjust

I 1@6 unless it is shown that the

' ly v %; 'fIn other words, unless the
le and 3‘7 osurd and that no reasonable

108

°’¢‘:.
N

O

X "\' 1..“

Ry o

Y

o\ g’d
A,
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83.02 Butterworths Hong Kop, 5 nap | 73 R
ankrupg, w . ~ved by any act or decision
trustee would so act, the court would not interfere See R h 1): Aggrieved DY a.
HKLRD C3, [2004] HKCU 218 (CFI), at para 13; 7, . Chung - ed’ by any act or decision, see [34.12] above.

Touche Tohmatsu (a firm) [2019] HKCU 4133, 2019] Chuy Ming

, e Ltd [2023] UKSC 29, the UK Supreme
Re Ho Suet Hung (fT& %), a bankrupt KCF M7 tate Ltd | p

[2022] 1 HKy R oA ce rights and interests were not direct]
D .; A0St 5 . Y
?232, [2021] HKCFI 3836, at para 17; and Re Tyndal; (abov233' (203 trustee under the statutory insolvency regimes

®), at |

s ;;;g actions. See also, A M| ¥ 7k 42 49
HKC) :'r,-};:g [2022] HKCA 909 as discussed
.~' ‘.J“\ J
+ S
' ,1? )

' Y
s 44 k “‘ -
olous and vexatious

VL
O .;;-.See [19.06] above.

In Port v Augur [1994] 1 WLR 862, Harman J co
to the equivalent section in the UK legislation,
allowing applications to be made against trustee
an insolvent estate against unnecessary expen

conferred by the section should not be invoke
substantial cause.

mmenteqd (at 874
hat the court wouldl ,'
S, as 1l is the cour’s " !
S¢. A wide discretiq I
d lightly of Withoyt al;

The bankrupt cannot be regarded as a Person aggrieved by g, |
the trustee unless he can show that he would be entitled 10 g Sy o ¥
trustee’s act or decision: see Re A Debtor ex p Debtor v Dod“‘.u z)lus :
Ch 239, [1949] 1 All ER 510. e (T

.rc »
Bl

nkeupt [2022] | HKLRD 233, [2021] HKCU
Keupt appealed unsuccessfully against the
§ 83. The trustee declined to seek costs
=~ 58 " IR : .
it the bankr upt has the right to appeal against
o s 83. Linda Chan J (at para 41) described the
Sir and reasonable’.

For an example of where s 83 was invoked, see Koh Kee Suan Andp
Lo Vincent [2001] 2 HKC 161, [2001] 3 HKLRD 439 (CA). where -
declined to proceed with an action in which the bankrupt had been
to his bankruptcy. The bankrupt then applied under s 83 o compel the

proceed with the action. DHCJ Kwan ordered that the ba

: : : nkrupt be ‘ P T
proceed with 'the action using the trustee’s name (albeit on cgndi i ‘K
bankrupt provide an indemnity for the trustee’s costs): sce pp 44114 | action against ifl% ee for breach of statutory duty
Wan Po Jun Mary Pauline [2013) HKCU 999 (unreported, HCB 14 B .

Ap,
2013) (CFI). the bankrupt similarly invoked s 83 in an aue " :
trustee’s non-pursuit of certain actions that the bankrupt & °ne Afly ciaim Ior damage ‘-ii‘*-?l-'-’xi':':?ﬁ' such breach must be brought
his bankruptcy. However, To J rejected the applicatio &se ere 4. oee Lt Ngan-shui Brumen v Official Receiver [1995] 1 HKC
money to fund the actions and because the trustee l%nably 15S¢ (LR 248 (CA), at 251 Zv; in Lam Ching Sheung v
the actions were unmeritorious: see paras 12-14. I%Jam Sisi O Al 1KLRD 263 c"@ =T, 5t-paras 62—65 (upheld on a ga]
HKCU 2749, [2023] HKCFI 1668, Au-Yeun @. y rejectéd fin: S K [2010] HKCU 1229 (unreported C%pév
by the bankrupt to reverse or modify the de& { the O ¢ ), ¢ 170 T

trustee in bankruptcy to consent to the ba@a S cominuaw
.

of a land by a man&

2ht of action against a trustee in bankruptcy for breach of

similar grounds.

In A M B iRAEHF & [2023] 2 @l‘zo 1289,
HKCA 909 the HK Court of Appeal dismissed t

a s 83 application for reversing the trustee’s
Court action concerning an alleged unlawf:
Tso of the Tuen Mun District, on the basis that:

e b8 the conduct of trustees,
onacr. 2pacity and deal with property

<

'Y ™ " . . “k)

o X 2R VA~ BT -
. ‘ §.'. » Y " ’ 'Lb

- ‘eRAL 0N

-——

(1)  the bankrupt had no locus standi to make the s 83 ."_'5
the bankrupt failed to prove that he was aggricved by (e 58 onestly, in o : : ,
the land belongs to the Tso and he would not have received 4} [y b ‘:6)“\ %Od falth’ with proper skill
from the action should his claim be established: and * 10t faithful e manner, and in the event

(2) the trustee’s decision was not perverse, clearly "';_ e requiremasre . UNg his duties and duly

& bl | cment \\ e '3 . ’
unreasonable and absurd given the action had no fcas‘:":n ~ = 1Mposed on him by Ordinance,
prospect of success and the bankrupt’s estate Was no !

‘f\’;j’ thf? performance of his

the costs of the action. | ' Creditor ¢k [;,J being made to the
> Vlcial Receiver. the

- | e , the bankrupt or

o
il
~e

—

\, )
A1

\..“."\‘! ‘,‘)i'.l‘_ " . .
K- |
« T

o

1 7%
o
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'llo[

any other person in regard theretq Y1
the trustee at least 8 clear days bef ore the SHice duly

court shall inquire into the matter g take ¢ date Of hass
as may be deemed expedient. (Amende, € Such , AClign

76
(1A)  Without limiting the generality of (e e of 1996
trustee by subsection (1), in realizing the (Lgsée Impog

estate it shall be the duty of g ¢r 'Sof g

ustee to ¢
care to realize the best price reagop e all

ab
circumstances. (Added 76 of 1996 46)1)' Obtain,t

(2)  The court may either of its own motion or op gy,
of the Official Receiver at any time require ¢ apy

answer any inquiry made by it or him ip rany

bankruptcy in which the trustee i engaged an(? l;ta t‘:

other persop concery

lbl

(3)  The court may also direct an investi
books and vouchers of the trustee.

(4)  Where on an application under this s
satisfied—

(a) that the trustee has misapplied or retained, d
accountable for, any money or ote
comprised in the bankrupt’s estate;

(b) that a bankrupt’s estate has )
consequence of any misf e orb
fiduciary or other duty b stee in the
out of his functrons ¢

the court may order the trus r the be !sf-

to repay, restore or acco mone o

(together with intere @ such rate court mv
such sum b

easance or '

or, as the case may réquire, to

compensation in respect of th

fiduciary or other duty as th thinks just, an¢

under this section is without prejudice to any Jiabili

apart from this section. (Added 76 of 1996 5. 40)
[cf. 1914 c. 59s.

gation to he

ection the

)

[84.01] Enactment history

(c ( '
This section was amended pursuant to s 46 of the Bgnkrup y
Ordinance 1996 (76 of 1996), commencing 1 April 199
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,the court to supervise the

,,..‘;.-.- t Bankruptcy Ordinance (Cap

ure that the trustee properly
duties are mainly fiduciary
> duty of care to the creditors

l

1
L;g aci, Registrar in Bankruptcy v

D 57 FLR 165; Registrar in
f' son v Commonwealth of Australia

‘ tl 1istrahan Bankruptcy Act 1966)

-application) ordinarily initiate

iec rthat a proper case for an inquiry

ly be a proper case for inquiry

ﬂilmstee may have failed to act

4%' oy the Ordinance or the general
A ’h St I

made by the court under this
see Re Nicholson, ex p

10n to the personal hability of
uties. It is however submitted that
| ‘f‘a di cretmnary On the basis of
ches of general duty, the trustee
s.:r ommitted bona fide: see Re
\: (bA Eng).

ported CACV 164/2003
' Wlth Yuen J’s decision in

l ugh derived from s 81 of
s 81:

Ordmance] was enacted in

\t rich have ramifications on the

2C v«vhth a trustee in bankruptcy,
v eW 1t is clear from the above

¢ ‘\: IKruptey Act], the legislature

ongmally an administrative
overnment arm into legal
the Situation with a complaint

'S‘ |



84.04 Butterworths Honc

84.07
Kong Bank’Utc T q , AB
under s 84 [of the Bankruptcy Ordinance], A hearip, Law pyo. n ) undertaking of responsibility

The trustee is served with the notice, s it ¢ aintiff;

All inter partes l.lear'ings have costs Implications (o . 10 ndant was sul OCI Lo statutory duties as trustee
would be surprising if the court hearing i{ haq no lur'r ‘(’lmh a B on 12w duty of care:

- JUTISdien 70,550
= I} is ﬂ:aerefore clear from the {rue construction of g ;ﬁllon 0 2y es from the acts of a defendant
Jurisdiction to award costs against a complaingn, . 4 that (et B
surprising if that were not so, because “Pplican

the scope of per -
under s 84 is unrestricted and a hearing is unavoid PErsons wha nat

of the complaint. It cannot be right that trustcca::ﬁ‘ :"h_atcvcr
bear the costs personally, or that the estate would hal\lnd | ariab}
rule 32A Bankruptcy Rules provides that (he genera Ll 0 do gg

an application to the court which is opposed sh ule is thagq
that has been said has persuaded me to devia

regime in ss 83-84 of the Bankruptcy
r exclude the existence of a common law

v A
| *l'? :
.

&

(9'1 case, Peter Ng J held that
 the imposition of a common law duty
1e bankrupt: see para 89.

.lc‘ ‘ :

) .‘" fs

2 a ‘ye; and for ‘bankrupt’s estate’,

all follow the eyents
¢ from the gener] |

[84.04] Subparagraph (4)(b): Misfeasance

It submitted that the word ‘misfeasance’ means

breach of trust, ie, it refers to something which the
as misapplying or retaining in his own hands any
and it must result in some actual loss to the estate (by analogy 1o the of
made in the case of Re Canadian Land Reclaiming & Colonizing Co, Gg
Dixon’s Case (1880) 14 Ch D 660 (CA, Eng), at 670, per James L1 o
165 of the now repealed Companies Act 1862 (UK)) However, on thebs
Kingston Cotton Mills Co, No 2 [1896] 1 Ch 331, the word ‘misfeaca %
every misconduct of the trustee for which he can be sued |

misfeasance In the nat
trustee has dope on
moncys of the ban Y l

1LOrS appoint any person to be trustee of a

State, his remuneration (if any) shall be fixed by

esolution of the ,~°tors, or, if the creditors so

HIOIS " committee. (Amended 76 of 1996

“".Ia

SHSIEHON O1 the trustee is to be a commission
SECIVEd DY the trustee, then one part shall

[84.05] No ﬁghtof action against trustee for breach ot:}a ufe
See [83.06] above.

[84.06] Whether trustee owes a common law duty of ”m

In addition to the statutory routes for regcourse against a lrust'l" "":
o , _ . jaw duty e

NONNRt raa :JU{, .
84, it is theoretically possible for a’tristee to owe a cammor unt ,,,‘ _,zed by th.e trustee, after
the bankrupt. 4 4l 10 secured creditors out of the

ties, and the other part on the amount

LR

In Chu”gsun Kwan (‘!ﬁ‘#) v The Official Recewe.r (2021] 2 “|:_‘
(2021) HKCU 1211, [2021) HKCFI 712. Pefer Ng J ejected a b .
the trustee’s counsel) that as a matter of principle, a trustec doe;“n ¥ ‘alue of the creditors apply to the
law duty of care to the bankrupt, on the basis that ss 83 and t “NeJ SVEror the Official Receiver is of the opinion
detailed statutory mechanism for recourse against trustee. Pe :te o In. . alon of a trustee should be reviewed. the
the authorities were not sufficiently clear and convincing lO“}‘]cgase : €l nlv "'; and th r; the
Of such common law duty of care. The particular l'acl.s ol cach Cc o " S “”";\, d ' 2 eupq
be examined to see if such a duty of care arose. In doing s0 ! : = ”i; the remuneration of
the following principles: i
IO A N |
(1) acommon law duty of care would only i
~ trustee) and a plaintiff (here, the bankrupt) ar¢ !

364

t | | 1€ 11 \_."_."-.“': .
arise if a defencaiis oIf SOIS - Committee, as the case may
pecial 15 Ind o EHISES Which the remuneration is to
attach to the bankrupt’s estate, or

".. ‘*;\




85.04

85.01 Butterworths Hong Kon. Banky, T,"f: bk
to the creditors, in respect of any such < H: .;'- |
eXpen 3 i
76 of 1996 s. 74) S, (4} B

. o] trustee and the first trustee

. 7
‘

(5)  Where a trustee acts without remuneraigp he shy
SIg|| .::’ Vil

out of the bankrupt’s estate such proper eXpensec - Al
him in or about the proceedings of the banky S¢S ingy Riersecttiiman s persons shall be fixed by
may approve. PICy agg " ion of the 1 J)b |
junerat N cordance with a scale of fees or on
(6) A trustee shall not under any circumstances il RecelVEEIEE. o Receiver may from time to
any arrangement for or accept from the bankate el
solicitor, auctioneer or any other pergo, wf}l]l
employed about a bankruptcy, any gify. ki 0
pecuniary or other consideration or benefi wha(env
his said remuneration payable out of the egye ';'
make any arrangement for giving up, or give UI;
his remuneration, whether as receiver, manager o 1o
the bankrupt or any solicitor or other peprn wha't
employed about a bankruptcy. r

'!

.
7
>’

'\:J')J_!?,;_ the Official Receiver;
%‘fl‘iZA applies and the first
ol Bnder subsection (1)(i) of that
©fficial Receiver, that first trustee.

alue of the creditors apply to the
ffictal Receiver is of the opinion
srovisional trustee or first trustee
hehould be reviewed, the Official

yurt and thereupon the court may
ich ’mun'eration.

e .

s or first trustee referred to in

v
ed any remuneration, the court
\ ent out of the bankrupt’s
s the court considers sufficient
2ssary disbursements incurred
inistration of the estate. Such
y the trustee or the Official

: | I 7 LIRS 4
[85.02] England ﬁ\ : 3‘:' b
cf, s 82 of the now repealed Bankruptcy Act 19& ) (UK). o - sttrustee referred to in subsection

(Replaced 26 of 19,

[85.01] Enactment history

This section was substituted pursuant to s 2 of the Bankrupicy (An

Ordinance 1985 (26 of 1985). r

This section was later amended pursuant to ss 72 and 74 of the ).
(Amendment) Ordinance 1996 (76 of 1996), commencing | % )

.
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Imstances whatever make any

1 the bankrupt, or any solicitor,
[85.03] General note S 1 son v &0 may be employed in
Except as provided under the present Bankruptcy C{ﬁﬂz ;gawp 1y g1 'fj‘muneration Or pecuniary

made under the present Ordinance, no trustee is enli
of the estate for services rendered to the estate: sec th
6A), r 167 in the Appendix below. The court may
remuneration if he fails to discharge the duties imposed
p Simmons (1876) 2 Ch D 749.

e enefit whatever to be made or
> 8dld remuneration payable out of
AK€ any arrangement for giving

RES YA |
- 3 N \‘tl f->
v AN Tt

remuneration, whether as

. ”;;n‘-) ',_;c,-- 4 - .

O the bankrupt or any solicitor,

N o :j& ' AR .
Ol Who may be employed in

i LSS ncats

(LY t\ :‘:\ |
"f( PIRYLE,

" (Added 18 of 2005 s. 27)
‘JQ?.\ }'\‘c’ X
REARMAL L8

disallow the !
on him: seC &

some creditors an & o}
neration 10 P
h the bf‘“k": kS

Any agreement as to remuneration which gives
others, or the trustee to give up any part of his remu
solicitor or any other person employed in connection wit A C 106
and unenforceable: see Farmers’ Mart Ltd v Milne [1915]
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