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1. FATRNESS AND REASONABLENESC

‘ sy Farm
Eruenom or CONTRACK GooD
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stion to pay the employee’s wapeg Fithes

as the Oh‘lgmct.s terms govcming the (‘thn]\inmi“n dn .

the cont
nation.

the relevant obligation
wider obligation to honour!
including its futare determ!

' The position taken by the EY

Significance after TP complCtioR 50 1o freedom of contract is sipnifi

: 11CC EU Cany
and by the Court of Justice of the o e ‘ {
law after the departure of the UK from the BU took full effect on 1P “Ompley,

in two wayvs. First, the case law of the Egr(zse‘}":gﬁ::;?(:ggg gig(’l{:‘h‘l‘min

AV - ... e dal | “as ,a\v‘. (rcnallle ; bk ". ' .“: . T S LAY ;‘f .
became “retained £y case 1w i ding on UK courts in relation to the gy " e
end of 2023) and is in principle b{" Il g. cention of the Supreme ¢ | 21§
tion that implemented EU law, with the excepuon preme Coury

appellate courts which may depart froxdn ('iléi?()%"ﬁsg":as\zcuo";\d(lel;u:ﬁcs%nl]]c (t\eh\ a5y
it departs from its own deCISIOTS. , e {

Supreme Cou P a result of the UK's leaving the EU 1y, o

S firg

Fundamental Rights has changed as , g |
the Charter itself was not retained by UK law by the European‘Union (Wlthdru“ah

Act 2018.2'8 but 5.5(5) of that'Act as enacted pmvi(!(?d'that this did not alfecy
retention of: | ol ity

) [k
| dd‘,
.

“_..any fundamental rights or principles which cxﬁsl respective of Q\e Charter (and tefe
ences to the Charter in any case law are, SO far as necessary. for this purpose, be feaJ.
as if they were references to any corresponding rel?"/'??df""damental fights o,
principles). ="

It is submitted that the principle of freedom of contract could be said to exis iy .,
European case law irrespective of the Charter of Fuqd.al.ngptal Rights, despite the
Court of Justice's use of art.16 of the Charter’s recognition of freedom to condus
a business in Alemo-Herron v Parkwood Leisure Ltd to buttress its interprety;o4

of the requirements of freedom of contract in the context.??? However, this, o, |

tion changed on the coming into force on 1 January 2024 .0f 5.4 of the Retained);
Law (Revocation and Reform) Act 2023 which deleted 5.5(5)’s qualification on i,
non-retention of Charter rights?*)-and which also removed “retdined genery

<l

principles of EU law” from domestic law.?? It is submitted that ghis means tha iy

UK domestic law the Court of Justice’s case law before 1P completion day whic
refers to freedom of contract must stand simply on 1ts statu %gsimilath EMcase

law™ in relation to particular examples of “assimilated g L)

| T | ¢
Freedom of Contract and the ECHR  Itisco '&to add hgré@&g. while the
European Convention on Human Rights does notw€ter to

free(ioigi'*bﬂcomracl. the

27 European Union (Withdrawal) Act 2018 s.6(3) (as amended bsr' t &ééw Union (Withdraws
Agreement) Act 2020 5.26(1)(a)) and later by the Retained EU' Law (Revocation and Reform) Ac
2023 5.5(3) and Sch.2 para.8(3); on the interpretative regimes governing retained EU law and &
similated law see above, paras 1-027—1-031 and paras 1-043—1-049.

“1* European Union (Withdrawal) Act 2018 s.5(4) (as amended by the European Union (Withdrav#
Agreement) Act 2020 5.25(4)(a)) and ‘see 2018 Act Sch.8 para/39(1), Which provides that this
plies “in relation to anything occurring before IP completion day (as well as anything occurnng
or after IP completion day)”.

“* European Union (Withdrawal) Act 2018 5.5(5) (as amended by the European Union (Withdr#
Agreement) Act 2020 5.25(4)(a)).

=9 (C-426/11) EU:C:2013:521 above. paras 2-0029—2-030

212023 Act 5.4(2)(b), as noted above. para.1-043 (note) .

2272023 Act 5.4(2)(a) as noted, above, para 12042 ..

#5 However, the 2023 Act 5.22(5) provides that 5.4 does
before the end of 2023: above. para. 1-050.

—

s e 49 i\
4 ‘ » E - n.-:
not-apply in‘relation to anything occu™
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El.lfOPea" Court ;’f H ""‘"".Rights has held that the extent to which a State interferes
with.an owner o property’s freedom of contract relating to the property is relevant
(o the assessment of its compliance with its duties in respect of the right to property

uqdel’ 31'”. of lh.e First Protocol. This body of law is noted i the context of the
wider relationship between the Human Rights Act 1998 and contracts ?4

3. Goop Farmy, ContrAcTiA FAIRNESS AND REASONABLENESS

(a) Introduction

whether (h.e English.law‘ Contract required the parties to act in good faith could
be dpalt wnth.yery bri Ifgot passed over in silence altogether. While there was
ecarlier authonly&.ugg{::' that good faith is a requirement in all contracts. ™ good
faith as a legal eﬁlu;\r.e‘mcnt was generally seen as applicable only in a restricted
class of con Principally insurance (where uberrima fides required disclosure

The increased Sigﬂiﬁm'@wf‘good faith Until relatively recently. the question

bptﬁ bet:o bauring t eourse of the contract?®), partnership”® and contracts
gIving duciary ¢s twhich may notably include agency).* Moreover. at

time h judg QAVE expressed something very close to hostility to the idea
0 ’ aith in the contractual context, the most famous example being Lord
v r's view that: ¢

? “... the OnCe) f"of a d.u.ty to carry on negotiations in good faith is nherently repugnant
1o th@ nal position of the parties when involved in negotiations™® ... [and] ...
unw ¢

practice,” %
:u ges have stated very clearly that English law contains no general legal
« ( Principle or doctrine of good faith or fairess.”! However, as will be explained,
L while it remains the case that English law does not recognise a general legal
) “principle of good faith (whether at the stage of negotiations, in the performance of
contracts or in relation to their breach), good faith has become more prominent both
in contractual practice and in the law itself 2%

R———

*24 'Hutten-Czapska'v Poland App. No.35014/97 (2006) 42 EH.RR. 15 at {151} Edwards v Malta App.
N0.17647/04 24 October 2006 at [69)-[71): Amato Gauci v Malta App. No.4TO45/06 (2011) 52
E.H.R.R. 25 at [58]. See further on the relationship between “Convention nghts™ under the Human

- Rights Act 1998 and contract law, below, paras 3:105 et seq. and esp. at para.3-118.

Notably, Carter v Boehm (1766) 3 Burr. 1905, 1910 and see below. para.2-045.

See Vol II, para.45-033, | |

Banks (ed), Lindley & Banks on Parmership, 21st odn (2022 updated 10 2024). Ch 16,

See below, para.2-062. TREUN - 3 Py |~

[1992] 2 A.C. 128, 138. The agreement was held unenforceable on the grounds of uncertamty,

. see below, paras 4-170—+—4-172. ) apwol DK S 51l ‘N

29.11992] 2 A.C: 128, 138 and see below, paras 4-170~417L

=1 Below, paras 2-046-—2-053.

“% See generally: Bridge (1984) 9 Can. Bus. L.J. 385; Collins, The Law of Contract, 4th odn (2003)
Chs'13 and 15; Finn in Finn (ed.), Essays on Contract Law (1987), pA 0 Lilcke in Finn ted): &
says on Contract Law, p.155; Steyn (1991) Denning L.J. 131; Carter and Furmston (1890 8 1L.CL
I; Brownsword (1994) 7 J.C.L. 197; Staughton (1994) 7 J.C.L. 193 Beatson and Fricdmane (eds)

.1 Good Faith and Fault in Contract Law ( lwﬂwwmhmm X

-« Cohen, p.25; McKendrick, p.305; Friedmann, p.399; Brownsword in Deakin and Michie (ads),

i Contracts, Co-operation and Competition (1997), p.255; M,(Mlﬁk‘&&“&*w

21 (1998) 6 MLL.R. 11; Brownsword {19971 CLR 1115 Zi wd Whittaker (ods\, Gond
in European Contract Law (2000); Smith, Aryah’s lutroduction to the Law of Contract, 6th odn
[137]
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2-034  Good faith as a legal value and as a legal concepl l“x(lht? !3“0Win.g discygg,
itis helpful to bear in mind the distinction bctw‘t}en 200 'fll' ‘\‘ Or fairmesgs s g“"
ing expression to a-legal value or values (or ppsmbly objectives) and gogg Ly, :
fairness as legal concepts, Most if not all English lawyers would agree thyy Eng) Or
contract law reflects a value of good faith and fair dealing and where it dog s Ish
so it should be changed accordingly. For example, Lord Steyn (writ
judicially) saw “a thread [running] through our c‘c‘)sntmgt lmy ll}at effe
given to the reasonable expectations of honest men, "+ this being “the ce
tive of the law of contract”.?* Noticing use of good faith by civj

international instruments, Lord Steyn identified two meanings:

U0
CUmugy )
ntral o) :

] l' jQ(\
dWg ‘lnd

“... good faith has a subjective requirement: the threshold requirément is thay g, .
must act honestly. That is an unsurprising requirement-and poses no difficu)yy '-O'r“"F
English legal systéem. But good faith additionally sets an objective standard, 'y, the
observance of reasonable commercial standards of fair dealing in the conclusiq‘; the
performance of the transaction concerned.” | 10

Although Lord Steyn expressed an opennéss {0 use ‘(")f good faith by the Jaw lself
(for example, in the context of pre-contractual negotiations), he put forwarg.

“... no heroic suggestion for the introduction of a general duty of good faith in our ¢,
law. Tt is not necessary. As long as our courts always respect the reasonable expec

of parties our contract law can satisfactorily be left to develop in accordance with i« OWn
pragmauc traditions.” % |

Wract
ali(m\

This argument therefore reflects both roles of good faith or fair dealing: as a purpy,
or value (in Lord Steyn’s view, the need to give effect to the reasonable expects-
tions of the parties) underlying particular rules, and good faith as a legal concept.
The two significances of good faith or fairness can also be seen in the work of
scholars. For example, Collins has argued that the basis of implied terms in
law (whether implied in fact or in law) is the idea of good faith and fair dé;
performance, and that this means that it is generally unnecessary tgre
general legal duty or an independent implied term of good faith and.faif deal;
Sometimes, however, it is not completely clear which signiﬁc

.\

to use of the language of good faith. For example, Leggatt 1€ (
whom Rose and Flaux LJJ joined) has observed that the docin

é&t) 77 M.

Edinburgh L
1;: Bridge

f rectif{'zfﬁéh‘ﬁ
D

Tan (2015)
76; Cheung (2017)
Uniform LR 9%,
» Bridge (2019) 135

ealth Law 1; Davies in
Davies and Raczynska, Contents of Commercial Contracts, Terms Affecting Freedoms (2020) Ch.6.

Collins (2021) 137 L.Q.R. 426; Rowan (2021) 84 M.L.R. 1066:' Burrows. A Restatement of the

English Law of Contract, 2nd edn (2020) commentary to 8.5, p.50; commentary 10 s.15(3), pp.96-

2 Steyn (1997) 113 L.Q.R. 433. | |
24 (1997 113 1L.QR. 433,434, | |
2 (1997) 113 L.OQR. 433,438, ' | N
#6.(1997) 113 L.OR. 433,439, | il
7 Collins (2014) 67 C.L.P.297 esp. at 330331, A simil
mm of the Law of Contracts and Rights and Liabil

B 207 who referred to the law’s recognifion of implied covenants in certain contracts "in ore

" mﬂfmandeffea 10 the contract 1o promote good faith and make men act up 1o ¢
Cospinta 45 10 the letter of their engagements” 12 H0005 ) wnd Yo

(2006), pp.164-166; Collins (2014) 67 C.L.P. 297; Ca
J.B.L. 420; Foxton (2017) LM.C.L.Q. 360; Campbell (20

' !

view was much earlier taken by Addisu:u. A
ities arising Ex Contractu, 1st edn (1847)4

(138])
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4 contfg‘::i“& g&c;::‘:c':;);g g}vc c:’f%cl l0 a subjective common intention was based
yn an : L U BOOd Taith™ 2 With res ' justi
:ion or basis of rectification this ith respect, as a view of the justifica-

: oy IS uncontroversial, but as a recognition of a wider
This is not to say, of course, that some laws or international legal instruments do ~ 2-035

not pose a general principle of good faith or fair dealing or otherwise generall

requIre good faith; and, where they do so, such a legal rcqugiremcm reﬂcctsg:‘gmcncnly
ethical stance or overall purpose of the law, For example, in French law the two
significances of good .fallh run together. Having defined a “contract”, the provi-
gions on contract law in the Civil Code as reformed in 2016 start by making two
gencral statements recognising freedom of contract and the binding force of
contracts*! and then immediately provide that “contracts must be negotiated,
formed and performed in ith” and that this is a matter of public policy (ordre

pzfc?lic) S(;)\o‘.i‘sa‘ it may cluded or restricted by agreement.”*? In the words
of 1ts au ‘

... this choicesto high
aims pursu
ness and

Variou erts he law - The following discussion will, however, be  2-036

with th @ f good faith and fairness as legal or contractual concepts,
> used by the law itself or by contractual practice rather than
justi
), th

ight three fundamental principles expresses one of the essential

the reforming legislation]: to find a balance between contractual fair-
nomy of e will "2+ |

ations for legal doctrines or rules. In this respect, it should be

that sometimes a duty or requirement of good faith 1s expressed
& parties must behave honestly, in good faith or in accordance with
amiercial practice. Sometimes, however. a substantively similar position is

BACIE by t,!‘e use of negative language, notably, by the law (or the contract)
%191\11\5@1\ one way or another) bad faith. A clear example of the latter maybe = -
nd in the long-established rules governing fraud in the sense of the making of a

T —

T ———

% FSHC Group Holdings Ltd v GLAS Trust Corp Lid [2019] EWCA Civ 1361, [2020] Ch. 365 at 157 P
gﬂ?OSlCC also at [54}-(55] and [146]-{147] and on rectification generally see below, paras 5-084— _—
™ In FSHC Group Holdings Ltd [2019] ENCA Civ 1361 at [S1]-{55] Leggatt LY traced the histoey
of the equitable jurisdiction to rectify written documents on the ground of mistake. ng in
particular to Calverley v Williams (1790) 1 Ves. Jun. 210 at 211 where Lord Thurlow LC explained

© that, as Leggatt LT expressed it, “it would be contrary to good faith for a party to take advantage of
a mistake made in drawing up a written contract by seeking to apply the contract inconsistently with
what that party knew to be the common intention of the parties when MWW
Later in his judgment (at [146]-[147)), Leggatt L) referred to an g moral principle of good
faith as the rationale justifying the subjective approach to intention in the ' |

rectification. pac 1 SEEEM ;m“' R ol W
0 eg.art.1:201(1) of the Principles of European Contract Law provides that “{elach party must act

-

- inaccordance with good faith and fair dealing”. cf. the provision in the proposex -
Sales Law (above, para.1-016), art.1(1) which provides that “Each party has a duky to-act in accod-
ance with good faith and fair dealing™: see further below, para.2-044 DL ag wobel

) artsaL10281103,C.cly, tiatilin e buts wal I ben it Lol IR PR,

;:;Ra (trans, Cartwri kFauvmuesGmn‘?M AKRO: wvawall pou 15 010 Ly

' Rapport au Président de la République telatif & 'ondonnance n° 2046-131 du 10 fivriee 2016 portans
134 ."m"" ot . W&wﬂ et de la preuve des obligation, at pd (s, odi-
HS__L _wftﬁ“.QO{IIMBL cgime generat el ¢e i prey i T A A S

-Aoc)and;see further Whittaker in Cartwright and Whitlakeo (eeha The: Code Napadéon Rewr e

French Contract Law after the 2016 Reforms (2017) Cha3, 29, 46, C, above, para.2: the:
notion IR e ¥ N
LTI ‘ g. . s Sad d n

notion of the “autonomy of the will”in Frenchlaw.
[139] -
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JONTRAUD,

- 1oy 244
false statement knowingly or reckless as l,o “tl ?elf'y“)c’:.losg'yégl(:{:g fhc A
oov used by the law may vary more widely, an AT R TONCepyg

: : - ith or
be used instead of good faith, bad faith PRGN of
refers to the rcasonablencsslunreasonableness or'(negatively) the UhCope.: "

| 1 - ¢ 31G
ability of a party’s behaviour. Where.used by the lz‘i\\'.l':éic"l'f1 3 ;:lsl:: all thege "an(,:f
concepts typically have in common 1S that they require an assessment or o, .
. ¢ ference to an external, legal standard ryy, . - '

tion of the party’s behaviour by re | A e Eih,
merely by reference to whether or not the party h.as ﬁllﬁ“ﬁ? lh(:_ terms of the C“mr;,lf]
as made. While the focus of the present discussion will therefore be on' g, fuit;t

it will also at times refer to these other related 0vq!ga§|ye concepts. ,

Increased significance of good faith as a legal concept As eatlier nojeg
gn considerably over the 30 years op o, {i:,]ze
SHe

significance of good faith has increased COnsic Apeaiayiang ‘
Lord Ackner expressed the hostile view quoted above.™ This can be seep i, thiee |

main ways.

FrEEDOM OF

nn"]n" ]

|

W ———— e

Good faith in EU law  First, a number of EU directives have used the concepy o
good faith in the legislation to be implemented 1n Membel: Stfuc.s.l'.“' This s Mot
prominent in relation to consumer contracts, where good fallh.lS a distinct elemey,
both in the general test of the faimess of contract terms?* and in the genery| o, of
the faimess of commercial practices by traders to consumers.>** Howevyer, in Eyy law
good faith has also been used in rules governing commercial contracts in relation
to the control of contract terms governing late payments and to set the standgrg of
the duties of commercial agents to their principals.®? All the UK law implepep,.
ing these directives became part of “‘retained EU law” on IE completion day, subject
to relatively minor amendments, later becoming part of “assimilated law 2
Express terms requiring good faith _Secondly, Ol

ingly willing to give effect to express contract terms requiring the parties lof eobil.
ate (or renegotiate) a contract in good faith or to act in good faith ‘&%?é’aeh

, the courts have been gy,
g
other.>! - ”) |

1)

Implied terms requiring good faith Thirdly, and most strikingl courthile
proved increasingly willing to imply terms requiring goodaith, fai{geSs;(‘ﬁ, ‘
rationality. There are here three distinct but related strands ¢ uthosty

. ‘ ' ® N

24 Where A's frand induces B to contract, B has remedies agan )
tort of deceit: below, paras 10-055 et seq. And more generally, the tort of decejfe
ability in damages, e.g. where A’s fraud induces B to contract with C: below, para.

%5 Above, para2-033. : | (1) &1 1105 LQUN N 12!

%6 Below, para.2-044,

#7 See Vol.ll, paras 41-314 et seq.
2% See VolIl, paras 41-196 and 41-201. Good faith can also be found in relation to the information

- ‘requirements imposed on suppliers of financial services to consumers: above, para.2-044 and s¢
VOUL pard.4l-152 ] A e i ‘ '

2 Below, para.2-044. - Ml 932 0 3 ) {
0 See below, paras 2-059 and 2-061. On retained EU law and assimilated law generally, see above.

paras.1-016 et seq. However, while the law governing unfair commercial practices business-io
* “consumer in the Consumer Protection from Unfair Trading Regulations 2008 became part of retaincd
~“El/assimilated law, it has been replaced by the Digital Markets, Competition'and Consumers Ad
2024 %14 Ch.). 'The new law makes very similar provision to the law under the 2008 Regulations
it does not belong 1o “assimilated law"; se¢ below, para,2-061, = A
. ammf’—z-m3 4 e Hrw il 1o viso

(140}
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Girst, there arc 4 number of established examples where terms requiring good faith
o it equivalent expressed 'n other words, are implied in law in particular types of
contract: This can be seen in particular in relation to contracts of employment
Sccondly. the courts have recognised that the unilateral exercise of a contractual
power by one party 10 a contract may sometimes be qualified by an implied term
(hat it be exémsed honestly, rationally and in good faith2 And. thirdly, since the
dJecision of Leggatt J (as he then wasyin Yam Seng Pte Ltd v International Trade

Ltd >* English courts have Increasingly considered whether the commercial

corp |
-ontract before them should be held to contain an implied term requiring good

faith.>**
TwoO key questions Finall, 2-041
-elation to each of these usdges]

faith used as a legal con€ept? Where it is used by legislation this is straightforward,
but it is much les pafticular, in relation to the incidence of implied terms. ™
gecondly, where ] lgsbd, what is its significance? In this respect, its significance
may refer eithe % meaning: does good faith merely require honesty. or does it
also require ddhei %] .

¥ 's legitimate interests?*’ Or its significance may
it plays within the law: does a failure in good faith
n of the contract?**® Does it impose a duty whose

to the roleawhic

&M $510

(b) - Good Faith'in Other Laws

(i}td faith in other common law systems As Lord Browne-Wilkinson observed:  2-042

“... throughout the common law world it is a matter of controversy wwhatd&obiga-
tions of good faith are to be found in contractual relationships™ 2 = Wi

and other common law Systems have taken varying positions as to the relevance of
good faith in the creation or the performance of contracts.”®* Perhaps the most
extensive use is taken by lawyers in the United States, the Restatement (Second)
FOSHENRrTY i TR

y (IR

5 .))l. "o
o.' . '.‘. :"

il il @ ey sl 1

B2 Below; para:2-080.. - \pes BT TS,
#3, Below, paras 2-083—2-103. OO 0w 0t Dabinase o talbey turd ity 2ailenaie
2 (2013 EWHGC 111(QB), [2013] Lloyd's: Repui 526 il i Sinisve anisuisits St uns s
©3. Below; paras 2-104 et seq. Vv ety W e e Tusol et Sllbege Semlh Yo il
2"’.6 Below,pamﬁ-OSS——ZwS and2-l 2"12. NGO TG reond Yo ek ot Wl \;iu}i\) N
27 See below; paras 2-068—2-077 (express terms), 2-083, 2-085--2-086, 2-088 and 2-096 (Sragen
- implied terms) and paras 2-113—2-114 (implied terms of good faith more generally).
% As in the case of fraud inducing contract: belows para 1051220 o0 00
9. See, in particular, the discussion in relation to Braganza implied terms, below, paras 2-085--2-
1096:'&11021-%1%4 Wt o WY ekt R ol el dioel Sovey g en
! See, in particular, the discussion in relation to Braganza imphed ter ' RIRE-C
o wOIDSNET AR it 197100 (1001 wrY menlt R ¥ :
1 See below, paras 2-059 and 2-061 in relation 1o contracts
X Dymocks Franchise Systems (NSW) Pty Lid v Todd [2002
3" See also works noted above, para.2-033.

5l

.Y
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of Contracts requiring that “{e]jvery contract im'pomﬁz:‘:g“:"} 3:?2 R’:lrg' alq‘,‘), .
faith and fair dealing i its performance and en “f sl Falia tog o0,
and writers are generally quite open to the use0 gl : | e l;lg that g, , " My
ment to negotiate in good faith may be contractuaily €n DI, and ;.5 %

2 ling,
find implied terms requiring co-operation in performance between the g "o

implied terms of good faith subject to the normal requirements of the imp); > g
of terms, > Morcover, although ecarlier Can'tldli}ﬂ CASES showed considerah), esi
tion in accepting a general duty of good faith;in either negotiation or Perforn, 2

: . Manee |
of contract.?” in 2014 the Canadian Supreme Court ruled that there s; ‘¢ 3

“... a general organizing principle of the common law of contract Whiph Underyp: i
informs the various rules in which the common law. In yarious snlu;u:lons and 1y \ W
relationships, recognizes obligations of good f gith cqnlraqtual pgrfonllance" > 0f

: | ‘ WHW-Cia
and that: | 2 |

“... as a further manifestation of this organizing principle of good faith, .., there js , Com
mon law duty which applies to all contracts to act honestly in the perfor ‘

nanCc 0Ol
. - L b : )'
contractual obligations.”™** B Rt vl rd 8 SRS

However, the Canadian Supreme Court ac'kndwle"t.lgig'qfitha.t': :
“... the'principle of good faith must be applied in a‘manner that IS ‘consistent

fundamental commitments of the common law' of contract v./hic.:h. generally pla
weight on the freedom of contracting parties to pursue their mdwndual self-inte

With the
CCS Qreyl
rCS(‘.'.\M

Good faith in civil law systems  As Bingham U’s. qbscr,vanons quoted below .
lustrate,”™ in modern discussions of the English position contrasts are often drg,

with the use of the concept of good faith in civil law systems, i.e. those whosé
seri ) 130 ni Mgt bvod (¢ T NM
e T \ |

#4% Restatement (Second ) of Contracts para.205, cf) Uniforni Commercidl Code s. l-20£ﬂf.§&: fors |

general introduction Summers in Zimmermann and Whattaker (eds), Good I@ .'ﬁ"'gumpam
Conmact Law (2000), Ch.4. | : | ' J &

2 Coal Cliff Collieries Pty Lid v Sijehama Pty Lid (1991) 24 N.SiW.L:R. @ TN

6 Carter, Contract Law of Australia, 8th edn (2023), paras 2-11-2-17, w& (at para.2 433' N

- Australian courts of the intermediate level have explicitly rejected t W that good faitfk*m
implied term of all contracts. 59 RS el AR . \ 3

*7 McCamus, The Law of Contracts, 20d edn (2012) 139 and @ 2N 2 N\

268

Bhasin v Hrynew 2014 SCC 71,{2014] 3'S!C.R. 495 at [33] pegCromwell I giyi tudgment of
the 5.C. of Canada, which reviews earlier Canadian cases and'Wider com&' literature. An
“organizing principle™ was defined by the court as one which “states in genémil terms a require-
ment of justice from which more specific legal doctrines may be “and'is Ynot a free-
standing rule, but rather a standard that underpins and is manifested in more specific legal doctrines
and may be given different weight in different sitvations”s Bhasin'v Hryhew at [64]; However, the |
list of these specific legal doctrines “is not closed™: Bhasin v Hrynew at [66]. The Supreme Cour
of Canada saw the duty of honest performance as a “general ‘doctring 'of contract law" rather thn
as an implied term, thereby operating “irrespective of the intentions of the parties”; Bhasin v Hryner
al |7411 As a'result, the duty was 'mandatory and ‘was not affected! by an-express entire agreemenl

' c!ausg in the contract, though there may be circumstances'in' which it'could be influenced by the

- agreementof the contracting parties: Bhasin v Hrynew'at [75)=[78],The SC of Canada explained

the significance of good faith further in Wastech Services Lid'v Greater Vancouver Sewerage o

% Drainage District 2021 SCC 7 (CanLil), {2021) 1 SCR 32. And arov' i ing, Edel-
| s ’ see also Percy in Degeling.
“man and Goudkamp (eds), Contract in 4 i

i Commercial Law (2016), Ch.11 and Waddams, The Lav o
o »
__ Contracts, 8th edn (2024) paras 17, 448-449. 502-514 and 5565 i ©21K 2.t
g ' "7'm m]' ! 11 JUOUS 4 Bt F O YRV asevntav? wsl
Below, para.2-046, sviis tidhod
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private [aw tias Cerived substantially fromm dostriries and rules of Roman faw: The
practical interest of this use became significant for English contract law by the

increasing reference to good faih or - s 2
;cgislatio'n in the area of contr or “good faith and fair dealing” in Earopean

. , ontract law and the possibility of the Court of Justice of
the EU c.iravglng. On 1ts existing significance in the laws of the Member States in
interpreting 1ts Slgmﬁcancc there.?2 In this respect, though, it is helpful to note that,
even restricting the discussion (o the legal systems of western Europe, there are very
Considqrﬂbl9 d}VCTS‘{ﬂccs both in the significances given 1o “good faith” and its sup-
poscd lmgm?)tlc equivalents and in the uses to which they are put within each legal
system. S0, 1n some (but not in all) systems, good faith has provided the basis of

some pre-contractual grounds of relief or compensation (notably, as regards duties
of disclosure and informat

| andintorm: 1on and breaking-off from negotiations). the addition of
“supplementary oblngaqu

PR ‘ hose expressly provided either by the parties or by
legislation; the control I contract terms; the toughening of the sanction of
deliberate breach

; Ct; the control of the exercise of a party’s contractual
right; and relief oa:

, Lof supervening circumstances or the substantively unfair

nature of the ¢ a whole.?” In the result:
(141, the nouoRof good faithi(ory equivalents in the various languages ...) actually means
(differenfthings both within dparticular legal system and between the legal systems.”*

stems wht,c'h! Possess zi gencyaj requirement of good faith:

auth is Jot devoid of meaning, a pious hope or incantation or simply a super-
Waiting to be. put to whatever legal end a legal system wishes (though 1t may

perstechnique if required) ... even where a particular meaning of good faith is

eduiit two systems, this does not entail that they will take the same view of what it
iCL requires in any given situation.”*7$

4

%over, the extent of the use to which a legal system puts a potentially correc-
ive principle such as good faith depends on the extent to which it is dissatisfied with

w~ its more particular, established laws of contract. on the availability of other legal

techniques which have a simildr corrective possibility and on the perceived ap-
propriateness of judicial as opposed to legislative intervention in the area in
question.. - | : | v e el

“Good faith” and “good faith and fair dealing” in EU law EU legislation has  2-044
had increased recourse to the concept of good faith in setting standards for various

legal purposes. In this respect, a particularly prominent example is found in the
reference to the “requirement of good faith” in the test.of unfair terms in consumer

..“"" "

NOARK IO,
B L7 0TI0sR 1§ 1O aQramoNg el) oF ol ol Dadsey b
111 On the significance of good faith in the ancient Roman law of contracts see Schermaier in Zim-
mermann and Whittaker (eds), Good Faith in European Contract Law 20001 Ch2.
a2, zBdowgpma.ZM. N ) 3SR UATIOIN B9l 2 IR AUT 0 YEVUUS sviosy ==
*13,For an overview see Whittaker and Zimmermann in Zimmermann and Whittaker (eds), Good Faith
< in European Contract Law (2000), Ch.1. On the significance of the broad legislative recognition of
a principle of good faith in relation to contracts in the reformed French Civil Code m
- Qartwright and Whittaker (eds), The Code Napoléon Rewritten, French Contract Law
ms‘Mdm(ﬁOl?);,Ch.&t?u s A o ew e RO '\!\‘-L‘du'skmwﬂ’,w. '
14 Whittaker and Zimmermann in Zimmermann and Whittaker (eds), Good ¥
'uwm)atp;WMcf.Dlmmg‘{m ading v First Natioaal UL URHL
U182, [2002)1 AC. 507 at [17); per | -of Cornhill (N € dtates nma
mwwg“ m}"’:.l})?gfqu?:im?)[ultp"‘ e TOVET N 0H (VR LGR008 0N LA Ok
15 Whittaker and Zimmermann at p.699. b 15k il ToumOassckgs wid 1 st
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contracts ander the Directive of 199327 The concept of’ gzod o and fajy dea). W
ing” has also been used in the directive on la;\t: Pﬂ)'me"; ;ocic?:iltlt??xmmt:cmmac |
SRR : 277 Moreover, as ol
tons as of its control on unfair terms.= = V7 . »Deen o
for legal!;:‘rposcs other than the control Of unfair terms. S(:. lhef Fmancutd Sery iCc(i
Distance Marketing Directive of 2002 refers to the PHQCIP esof good faith jy; com. 8
mercial transactions” in setting the information thmsh a supplier must PlOVide,. &
consumer prior to the conclusion of the contract®! ‘and the Unfair (.,ommcrc;;;; |
Practices Directive of 2005 sets its general test of an '\Jﬂfa‘ll"comﬂz‘ercna! Practice:
in part by reference to the “‘requirements of professional diligence™, whic, i thep
itself defined as: r2 (Mg M 100 Jud) 3ino:

“... the standard of special skill and care which a trader may, reasonably be expe, !
cxcng:sce :meq ;fnﬁem. commensurate with honest market practice and/or mﬁ‘;ﬁt“; |
principle of good faith in the trader’s field of activity.™® NS
Finally. “good faith™ is used by Commercial Agents Directive 1986 (o gq
standard of the agents’ duties to their principals, prov;dnpg' that' the “agent must |
act dutifully and in good faith™.>* Apart from these particular examples of use
of “good faith™ by EU legislation, the European Court of Justice has refereq o
good faith as a “principle of civil law”, almoﬁgh"in‘a]‘wgy where itis not expliciyy,
clear whether this principle is a principle of EU lawor merely of the nationg) | aw o
before the court.! Support for the existence of such a general principle may p,
found in the earlier proposed Regulation on a Common European Sales Law
(CESL), art.2 of which provided that: . . .. biooah on o0
“1.  Each party has a duty to act in accordance with good faith‘and fair dealing.
2. Breach of this duty may preclude the party in breach from exercising or relying op
a right, remedy or defence which that party would otherwise have, or may mgj.
the party liable for any loss thereby caused to the other party. ' "1

the

|
|
|
1

- SRR sl st v o sair o) 10 1n9xe s <
7 art3(1) which was implemented by the Consumer Rights Act 20155.62(4) (on which see \ﬁ ,\
para41-310). ‘ it ] 1983 n0s 10 aveal banziidimzs Crstuoits @W |

fir deal

i o1 ALV e L)
“77_Darective 2011/7/EU on.combating late, payment in commercial transactions (2

nL1in commercial tran: 0,10 5 4%/
art.7(1)(a) (“any gross deviation from good commercial practice, contrary. to good faith % '&? :

ing” relevant to whether a contractual térm or a practice relating to the date or
the rate of interest for late payment or the compensation for recovery costsfis #ros by unfair to the¥,
creditor). Directive 2011/7/EU was implemented in UK law by the Late Paymentof Comm TER‘ 3
Debis (Interest) Act 1998 (as amended), on which see'below, paras 30-298-802300. . {‘?‘ '7
" Directive 2002/65/EC concerning the distance marketing of consumerinat 1 services [2002] 0N
L271/16, art.3(2) implemented by the Financial Services (Distang eing) chul@@l (51
200472095) reg.7(2). Article 3(2) provides that the information tofe supplied (as carliemspecified
by art.3(1)): “the commercial purpose of which must be made clearSshall be provi a'clear and
comprehensible manner in any way appropriate to the means of distance co 10n used, with

'

due regard, in particular, to the principles of good faith in commercial and the principles
governng the protection of those who are unable, pursuant to the legislation’of the Member States,

to give their consent, such as minors™ On these Regulations see VOLII; para:41-152.
“” Directive 2005/29 concerning unfair business-to-consumer commercial practices in the internal
3;‘::1(‘”05] 0.J. L149/16 ;;5-:(?! and art.2(h) implemented by the Consumer Protection from
el ‘Trading Regulations (S12008/1277) regs 3(3 2(1) “p ! iligence”. See
w ﬁlnherbclcwpam.2~061 2% Dot g ok .f) ‘s ,gf.‘,,(. )ranfi‘il(l)‘prof'wsno)nal .dmge
Al a’Jﬂm&mm:.315.1653 on the co-ordination of the Jaws of the Merber States relating to self-employed
e commercial agents [l9§6] QJ. l.,382/l7: art.3(1) which was implemented in UK law by the Com-
24 W (Council Directive) Regulations.r1993:(81rl993/3053)mg.|3(l),' and see paras 22-
T Ta ' | | 3T RGN oY RNTINIY MUY 1o b G0 a3 000 )
G e e riger (C-489/07) EU:C:2009:502; {2009} EC.R.1-7315 at [26], ofGridber Bay Wi
ith e st - 2005:32, [1997) E.C.R. 1-3767 at (53] where the Biiropean Court used g0
aitivin the application of the special Jurisdiction provisions in art.13 of the Brussels Convention.
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3. The parties ma

it effects.m Y not exclude the application of this Article or derogate from or vary

Th'c'.' proposed optional CESL would have been available only to contracts for the
sale 9&8@&‘_"‘5 supply of digital content and related services,”™* but many of its
proyisions were equally appropriate to contract law in general. Apart from the
general principle of good faith and fair dealing, the proposed CESL made specific
use of good faith and fair dealing in jts provisions governing duties of information

in commercial CO“WC(S,Z:QMRC,”" fraud,?” contractual in ion,”** the

‘ . | 1 . m p 'e‘au
implication of terms**’ an Ir contract terms.*® However, the CESL Proposal
was not pursued by th ission,”! and the legislative proposals put forward

by the EU Co ead are of much narrower scope than the CESL and do
not refer to the c% t 6f good faith, 22
11 1610 ' | ' oy
Bir oGe&;alLegal Principle of Good Faith
glish law long accepted the use of broad notions of 2-045

I VI

B
' i
.

OTAMETClal expectation under the lex mercatoria or law merchant
Tent throughout western Europe,?* but by the middle of the
ntury,the law merchant was considered part of English law and by
Q¢ Century the common law courts no longer felt the need to take

iercantile custom.? Even so, in 1766, in the context of recognising

.

disclosure in contracts of insurance, > Lord: Mansfield CJ (who-was
d in the civil law?*) stated that: = Sasasion.
PSB85

the
w%. ' '
% _.‘-‘ : A (F S22yt 2155 o VPl 5 : e e\ ! '.;."‘” - N € f:.‘wo ‘\A
% I .,89]‘*?,”‘.",‘8, principle is applicable to all contracts and dea\mg& Good faith forbids
: (7 31 CROIARY L 30T 50! Lo 1 R SO © mn i FANTEE s vanding B L1 U ST 5 T T

alli i’ : . : ?{—,- .t“-:

—

Proposal generally, see above, para. 1-015.

#3 CESL Proposal art.2(b). | e UMt N EH OO0 B : " DURIL ™
4 CESL Proposal art.1 above, para.1-015. CMERCET2 ¥ e | AR G2 e
85 {CESL Proposal Annex I,art.23(2) CESL., SRERATISS B LS VYT S T '1&’~*3‘.»?-.\‘§""““

%, CESL Proposal Annex I art48 CESL. ' 0+ 00 YR e S S TS e

#1.CESL Proposal Annex I, art49 CESL. v~ ety AU OTBORERTNGT i s thigy

m'tCESE{PrdﬁOSalennéxﬂI,‘an;59. CESL s 13 it s By iid St ¥ R .-,u\g\ﬂ ‘&'nﬂw Sy
. \ -"~\,~:.:\ ) . :

**° CESL Proposal Annex I, art.68 CESL. DiFf & iy B S <
> (CESL Proposal Annex 1, arts 83,86 and 170 CESL. #1800 il i

¥ European Commission; Annex 2 to the Commission Work Programn
20 p.12. See also'the Communication from the Commission, A Digitat §
. Europe COM(2015) 192 final, pp.4-5 and see above, para. 1-015.1- . |
*2) Diréctive (EU) 2019/771 on certain aspects concerning contracts foe t

Y19 D
-

&’ )" L ERROY s 2w i , AN o ' < U, O I O | 0-. ' “ MO AR
: sz&umm.md'oﬁthchncdmwm_ 0191 OJ. L136/728 and Dire
°2019/770 on certain aspects concerning contracts for the supply of digital content and &
of the European Parliament and of the Council of 20 May 2019 019 O LIS
j00de, Th aﬁwwam Faith*in English Law (1992) at p.2; O"Connot, Good Faith i Snglish
& -‘w ,9. > Jthe"ﬂ " \ m,; |'l .'/3-.‘ : '...: ...z,‘. - r- ~.,\...“-\.'~ AF TR R Y
| 3'. % .'t \ : '+‘ 1. $¢5a “'.\"_’s o e NS REANPDE ST AN #~ ey Sy O P )

A

ARU3). Goc fga iz'fi"gﬁ"’l’"'" COV:L"‘?? 1 0) Ch. L at pp.d 1
h, History of English Law, VoLV (1966 Xi“ ) L
| ",,_37::"_.-;1\_{"ﬁfﬁzlgf;. ras - )3( ;.\‘Lg\ﬁkmm'\vs\\\ux i ,i,.; LRSS —_—
' H ,'V’"‘A"’.“;'“P" 1o *&'&W’W\V‘.mm A® .'. . |
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either party by concealing what he privately knows, to-draw %c ?th::l: m.to a b‘“}!ain‘ e
his ignorance of that fact, and his believing the contrary. Bul eithier pany"may be in
nocently silent, as to grounds open 10 both, to exercise their judgment upon, 29 n.

31l be seen that. while expressed as applicable to “all contracts and degj;. .
&;\;:Lnbicﬁcance of good faitl? was limited by Lord Mansfield to generatin “ndgsl .
of disclosure in a party of what he knows where .t!\c-qth_cr party belieye lhy
contrary. Even as so narrowed, such a broad proposition 1s inconsistent i, l:mec
authority (such as Smith v Hughes*®) and has been seeq.n_n's\gic:'x,d a5 eXpressing lhr
special position governing contracts of insurance.” Certainly, 10 trace of goog fai lﬁ
as a legal principle applicable to all contracts can be seen in the rationalig;,
textbooks of the nineteenth century by Anson*® and;quloél‘c.?‘O“ o | g
046 No general legal principle, but “piecemeal solutions” The modery

o Y A WORLS . onga e DUC 1o\ :
therefore that there is no legal principle of good faith of general applicy W is

ton n

.

English contract law, As Bingham L] famously_‘opsef'_'\{fedi e

“In many civil law systems, and perhaps in most legal syStems‘outside the CoOmm
world, the law of obligations recognises and enforces an overriding principle tha j
ing and carrying out contracts parties should act in good faith. This doesmot simp|
that they should not deceive each other, a principle which any legal system must TeCOPNjse.
its effect is perhaps most aptly conveyed by such metaphorical,colloguialisms as <y,
ing fair’, ‘coming clean’ or “putting one’s cards face upwards.on the table.’ It is i, L
sence a principle of fair open dealing ... English law has, characteristically, commje 4
itself to no such overriding principle but has developed piecemeal solutions in respops,
to demonstrated problems of unfaimess.”0z = = 0 T R T

On law
N mak.
Y Mean

!
"'v E : 4 " . ?4-5-0" 1 %
R AR \ ) ' 0‘.'0 L il 14

The fact that at least some English judges 'haVé not been attracted'by the idea ofa 14
general ground for relief for unfairness is also cleai"‘ﬁ‘_dm‘"'judiféia] treatment of the |
attempt of Lord Denning MR to construct a general principle of “inequality gf\
bargaining power” in Lloyds Bank Ltd v Bundy*” and the House of Lords’srefysa)) *

b

!

. - .

in Walford v Miles® to imply a term in a “lock-out™ agreement that a p (LB
obliged to continue to negotiate in good faith. asL tensactions 131 ar%

| ——

- i r "2 0 'y - o8 \ ! - LA S
- rr ' . - 'c M 35 § '-.\; .‘—“ ' 0"0 s A
id

. . . » 3 n ...
Tpiad o T P2 IS 72 (dutdan

7 Carter v Boehm (1766) 3 Burr. 1905, 1910. 2§ wney oacis

% (1870-71) LR. 6 Q.B. 597; see further below, para.5-025. .- .-. b el k2
%ﬁtmé}. st ain 1879).
er, Addison’s refesct

9 See Vol.11, paras 45-033—45-034. 216 o
"0 Principles of the English Law of Contract and of Agency in Rel
*1 Principles of Contract at Law and in Equity, 1st edn (1876). cf.

fanth as the justification for the implication of covenants in certaimcontracts: A % f the Law
of Contracts and Rights and Liabilities arising Ex Contractu, 1st edn (1847) af'pp06-207. above.
para.2-034 (note). 2308 ’ | '

¥ Interfoto Picture Library Lid v Stilletto Visual Programmes Ltd [1989] QB:433; 439. Bingham LJ
gave as illustrations of these solutions equity’s striking down of unconscionable bargains (see below,
paras 11-172 et seq.); statutory control of exemption clauses (seebelow, paras 18-073 et seq.) and
hire-purchase (see Vol.II, paras'42-376 et seq.) and the ineffectiveness of penalty clauses (see below,
- paras 30-205 et seq.). See similarly, Director General of Fair Trading v-First National Bank [2001]
- UKHL 52, [2002] 1 A.C./507 at {17] (Lord Bingham of Cornhill), on which see Vol.1l; para.41-
. 319.1n Lacey’s Footwear (Wholesale) Ltd v Bowler International F reight Ltd [1997] 2 Lloyd’s Rep.
369 at 385 Brooke LJ discussed Bingham 1.J's observations and argued that good faith in contracts
. should justify directly an assessment of whether it was inall the eircumstances fair to hold a party
~#"bound by the particular contract term rather than “Byzantine”. interpretative devices, but this sug-
~_ ‘gestion has not been followed: below, para 18070, v ) wiee 1w s by (L
%:""*“fml‘w' 326, 339; and see below, para;11:192, |

‘:.A'.'__-M' .
—ad »

_..'»go
-

.'__
W

RS UMY o) (2D9) 1

. | W e i Yo oW dihow e
valfordv Miles [1992) 2 A.C. 128, 138, cf. Little v Courage Lid, The Times 19 January 1994; Cobbe
feomans Row Management L1d [2006) ENCA Civ 1139, [2006] 1. W.L.R.:2964 at [4]. The CA'
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gimilarly, Potter LT, in denyin, el - : gl e
of a contract, observed thatg Cvance to an injured party’s miotive imtermma- 2047

tjon

«Outside the insurance context, there is 1gation 1 general . bring difficuities
defects to the attention of a contract pannn:r(’:rlm,gvc conn'a'cot partner. Caveat e::
tor rcﬂec.ts a b‘}S'C facet Pf English commercial law (the growth of consumer law has been
‘moving in a different direction). Nor is there any general notion, as there s mn the civil
law, of a duty of good faith in commercial affairs. however much individual concepts of
English common law, such of the reasonable man, and of waiver and estoppel itself.
may be said to reflect syck ion. In such circamstances, silence is golden, for where
~ there 1S N0 obligation t¢ @ K. Silence gives no hostages to fortune.” ™

30L: C tempering their effect on the grounds of
fairness inay.be found in Union Eagle Ltd v Golden Achievement E1d.** There. the
‘ ncil refused specific performance of a contract for the sale of land to its

Eenj who had paid the price 10 minutes late, time for performance of this
igation having been made expressly of the essence. The Privy Council rejected

ob _
&'&\rgum'e it that the courts enjoyed a discretion to relieve a party from the

A UIERG RPN S B0 b T ¥ AT & e .
contrachlalJ consequences gf late pe.rformance, (stemmg.ﬁQm s jurwdicnon to

decision on the facts applying the doctrine of propri estoppel was overturned by the House of
Lords: see [2008] UKHL 55, [2008] 1 WL.R 1752 :zxy below, para7-082. by.. e
5 James Spencer & Co Lid v Tame Valley Padding Co Lid unreported $ Apnl 1998, CA (Civ D). See
—'-"'_Siﬁiifé}lY‘B_ernhq(d ‘Schulte GmbH & Co KG v Nile'Holdings Ltd [2004] EWHC 977, [2004] 2
“ILloyd’s Rep. 352 at [113]; Horkulak v Cantor Fitzgerald International [20081 EWCA Civ 1287.
[2005] L.C.R. 402 at [30]; Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland
Ltd (t/a Medirest) [2013) EWCA Civ 200, [2013] B.LR. 265 at [105); MSC Mediterrancan Ship-
ping Co SA v Cottonex Anstalt [2016] EWCA Civ 789, [2017] 1 All ER. (Comm) 483 at [45). of.
Yam Seng Pte Ltd v International Trade Corp Ltd [2013] EWHC 111 (QB), [2013] Lloyd's Rep. 526
at [121]={154) where Leggatt ] discussed, obiter, the arguments in favour of and against the recogni-
v tion of an apparently general implied duty of good faith in the ance mmercial contr
- On the latter and the subsequent case law see below, paras 2<105etseqe
61 [2011] EWCACiv 353, 2011} All ER. (D) 39 (Apr)-at [92): Having stated: this as & gencral nule,
 Rix:LI held that; in the circumstances, the relationship between the parties and the uncoascionable
“ 1 coriduct of the Silent party justified the latter being estopped from relying on the contract as
' concluded: at [93)-{107}; (111]. Camwath L) agreed on the basis of estoppel by convention ({88}
< ; E&J), Sti;tn%eymunonu agreed wu\st; bogundsm COMIEWCACN I3 aef?e) - .0 o+
. MSC Mediteranean Shipping Co SA v Cottonex Anstalt [2016] EWCA Civ 789, [201§) 2 Lioyd's
;R@ng.[ﬁ],p\e}mdiwgb at trial was Leggatt J, whe \(‘ k- va
B UL dnlroaional Trode Corp L AL S SRR

. discussed below, pards 2-108=-2+118 s SR el
TN SRR =

an

_ed
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relieve from forfeitures in equity*”). According to Lord Hoftmann:

“The principle that equity will restrain the enforcement of lcga.l nghts when it W0
unconscionable to insist upon them has an attractive breadth.'But the reasons y
courts have rejected such generalisations are founded not merely upon author;,
also upon considerations of business, These are, 1N summary, lhat.m man
transaction it is of great importance that if something happens for which the congry, has
made express provision, the parties should know with certainty that the terms of th
contract will be enforced. The existence of an undefined .dnscrcu‘o.n to rcfusc o °“forcc
the contract on the ground that this would be ‘unconscionable”is sufficient %

uld be
hy the
sah

Y f()rms (l:;

uncertainty.”10 |
It'is to be noted, though, that Lord Hoffmann recognised thgt “the same negg i
certainty 1s not present in all transactions™ 3! 0

Unconscionability Moreover, the House of Lords has had occasion to hol
a party 1s not prevented from relying on the formal invalidity of a contract
ground merely that it would be “unconscionable” to do s0; In the absenc
unambiguous representation of the contract’s validity (not being the prom;
enforced itself) on which to base an estoppel.?*? In the words of Lord Cly

d tha
on the
¢ of ap
SC 0O bc
de:

“Without entering into questions of categonsation of different.classes of esto
10 me that some recognisable structural framework must be established

Ppel. it Seems
is had to the underlying idea of unconscionable conduct in the particular ci

before recoyrge
rcumstances i

Similarly, in Cobbe v Yeoman’s Row Management Ltd*'* (which concerned Claims,

inter alia, for proprietary estoppel and/or constructive trust-arising from an oy

agreement (o develop another person’s land intended to be binding “in hongy,
alone™), Lord Scott of Foscote observed that:: hivse 13

Y uhconscionabi.lity of conduct may well lead 1o a r,pfncdy ,but, In My o
proprietary estoppel cannot be the route to it unless the ingredients for a proprigt: | %ﬂ
pel are present ... To treat a ‘proprietary estoppel equity’ as requiring neither

claim by the claimant nor an estoppel against the defendant but simply,
behaviour is, in my respectful opinion, a recipe for confusion.”3!s -

netary

In the view of Lord Walker of Gc;siixigthorpe,- no.éasgs.éit' ‘

... Ccast doubt on the genera] pringiple that the court s

ntfoduce
uncertainty into commercial transactions by over-

T ————

% See below, paras 30-27530-276.
30 (1997] A.C. 514 at 518:

[1997] ALC. 514 at 519. cf. O'Neill v Phillips [1999] 1 W.L.R.. 1092,-1098 where Lord Hoffmann
observed in the context of contracts of partnership and'a' company's duty not to engage in conduct
“unfairly prejudicial” to its members that: “One of the traditional roles of equity, as a separate
junsdiction, was to restrain the exercise of strict legal Tights, in certain relationships in which it

considered that this would be contrary to good faith.” See also the significance of “‘unconscion-
+ ‘ability” in the context of the law of duress in Borrelli

v Ting [2010) UKPC 21, [2010] Bus. L.R. 1718

“{below, para.11-047) and Pakistan International Airlirie Corp v Times Travel (UK) Ltd [2021) UKSC
40, [2021] 3 W.L.R. 727 (below, paras 2-050—2-053 11-040-—11-041, and 11-048).

82 Actionstrength Lid vInternational Glass Engineering IN.GL.EN SpA [2003] UKHL 17, [2003) 2 All
+ BRI 615 especially at [16]-{20],{51] and see below; paras 8-051—8-052. | 7¢ . .

¥ 02003) 2 All ER. 615 at [34], | ) o shent Sonoibmisin

4 [2008] UKHL 55, (2008] 1 W.L.R. 1752. on which see below, para.7-082..

% {2008) UKHL 55 at [16] |
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W _For this purpose, Lord Btirrows JSC (i the

in considered that in the context of a demand for what
analogously a demand for the waiver of a claim. as was

);

~concerned with either a dism assertion of an existing nght
skremoval (by waiver) of an existing right”.3 As a result, in his
, the case was not an appropriate one

Since there had been no finding of bad faith in Lord Burrows’ special sense on the

part of the party whose threats had led to the waiver of the claim, the doctrine of
lawful act duress did not apply.322

M 10 ILTOILEIT } eVl .4 85 MAOS BIU 69 e Ml A | - ' ' -:-
Times Travel: the majority view While Lord Hodge DPSC (with whom Lord
Reed PSC, Lord Lloyd-Jones JSC and Lord Kitchin JSC concurred) agreed with this
result (holdin

lding th_at lawful act duress did not apply to the case before the Court™),
he disagreed with Lord Burrows® reliance on a requirement of “bad faith

demand”.** In Lord Hodge’s view: .
":v. the courts should _apixoach any extension [of the boundanes of lawfulwdmss]wilh
caution, particularly in the context of contractual negotiations between commercial

L L ) I | L R A Bl s B 6 e i

- [2021] UKSC 40, [2021] 3 W.LR. 727. PR b ot td e
" See below, paras 11-036—11-054. 3 T N wr il

197 [2021] UKSC 40 at [lOZ]andseefurth«below.pamll-O:& g \);_ »,Ix:; )‘.,: !"g:"\"-\ |
R 2OURTISSOROM 128 b ¥ L rang o aos bk PR MSESER G FERELIEEL
™ [2021] UKSC 40 at (95) and see also at [133] (Lord Burtuws not advocating a general pancipl
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2 [2021] UKSC 40 at [2] and see furthet below, paras |03 082 £ (o
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entities. In any development of the doctrine of layzful act duress it will also be iy, it
to bear in mind not only that analogous remedies al!-cady existan-equity, sy, ax e
doctrines of undue influence and unconscionable bargam.S. but also the al?scncc In By Il'hc
law of any overriding doctrine of good faith in contracting opany doetrifie of jy,, '

A A~ o dn
of bargaining power. " e ) Aot Aot Boiinies Ce
. ) 11 ..n'v.‘:.'u',\‘ 2131l
In this respect,

| | ge 3 09 wedtaiann ol o 1%

“The courts have taken the position that it is for Parliament ‘and nd;'lhe Judiciar,
regulate inequality of bargaining power where a person 1s trading:in a manney Which {Q
not otherwise contrary to law.”6 vauo & tdoidw 11 1

) ' 1 '
’ ah : . ‘ |

Lord Hodge went on to say that while English contract law seeks to P‘mlect th
reasonable expectations of honest people,*, as can be seen in the interpr Clatiop cf
contracts, as Bingham LJ famously observed in the lﬂfe'f?"o. Picture ub"ﬂl)' Case ?:a-
in contrast to many civil law systems, it has not recognised a general Principlc‘of
good faith in contracting but has instead adopted piecemeal solutjop t
demonstrated problems of unfairness.*® The absence of the doctrines of 200d failg
and inequality of bargaining power formed one of the grounds on Which Loy
Hodge rejected Lord Burrows’ approach based on a requirement of a “‘hag faith
demand”,* as it meant that this approach,was not “‘anchored in established legal
principle™.*! Instead, in Lord Hodge’s view, the illegitimacy of the Pressure iy,
duress 1s closely aligned with the equitable concept of unconscionability:2 and
requires reprehensible conduct that amounts to illegitimate' means in-which bad faj,
i1s potentially relevant both to the content of the demand and to the context in Which
the demand is made.*** Moreover, he observed that: 7 /0 - ) AR

“Unconscionability is not an overarching criterion to be applied across the board withoy,

regard to context. Were it so, judges would become arbiters of what is morally and sociy] 4

acceptable. Equity takes account of the factual and legal context of a case and has iden
fied specific contexts which call for'judicial intervention to protéct the weaker parts

€ Or

These specific contexts include the equitable doctrines of undue i f@t
unconscionable bargains33s: 19V S0 o8 DOt DA desidd szodi v i@

' d
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** [2021] UKSC 40 at [26]. Later (at [33]), Lord ﬁnge. referredgofStatut | COMPEYLdIgIaw as an
example of this, to which could be added the regtﬁatién of consume ‘,'cc.)r__)t{gctso \ch see Vol 11,

Times Travel: the majority’s view on good faiihl Thus &(\
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' Referring to Steyn (1997) 113 L.Q.R. 433 and see above, para.2-034.
5 Interfoto Picture Library Ltd v Stilletto Visual Programmes Ltd [1989] Q. B!
= 12021] UKSC 40 at [27].
0 [2021) UKSC 40 at [3].

- SO ——— e G gy Pt

112021] UKSC 40 at [44]. cf. also [2021] UKSC 40 at [49]. 1811 22 1H

32 12021] UKSC 40 at [20]. COL o T 2P0 0k 521

3 12021] UKSC 40 at [56]-{59] and see below, para. 11-050. (11 2r0oil oue wole
12 lluxscwat[23] 3183 Pt Il S5z Dot TRUTL IO D2 AU

2 [2021] UKSC 40 at [23] and [24] and see below, paras 11-079 et seq. and 11-172 et seq. respectively.

ierpretations by the CA of the SC’s views on good faith-in the context of the construction of

| express temms referring 10 bad faith and good faith see Steve Ward Services (UK)Ltd v Davies &
"  Associates Lid [2022) ENCA Civ 153, 203 Con. L.R. 57 at [90] and Soteria Insyrance Ltd
 General Insurance Lid) v IBM United Kingdom Ltd [2022] EWCA Ciy 440, [2022)
. I (120
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rem@/Court not.only confitmed the abserice of & princiole of faith m
gglish contract law but also saw its absence as a reasog for rgjectingg‘:n)d approach
(0 a paﬂlCUW' dl())c:Ir lf"? of the law ( there, lawful act duress) which relies directly on
the concept of bad faith, even though understood in a specially defined way and
gven lhﬂ“ﬂ" this "‘l’o“lg require dishonesty by the party 1n question. In domng so. the
gupreme Court related this absgnce of a principle of good faith to the law’s rejec-
tion of a doctrine of inequality of bargaining power, a general doctrine of

unconscionability and, indeed, a general doctrine of the abuse of rights.

Con'ti‘dCt.lfa! rights and public law controls The courts do not generally allow
q party to d'éoml’i‘lf:t o rcly on public law defences (such as one based on its
[egitimate é)(pectatlon) against its contractual partner where the latter’s claim is
fuﬂdamentally fOI' tbe gnfor nt of a commercial bargain, even if that partner was
a publ‘ic "authon.ty actin Statutory powers, though it has been accepted that
they may d'(?,‘-SO’ where €public law defence vitiates a contractual claim’™ 7

ew of Lewison LJ; it cannot “usually be an abuse of power

For this purpose, inhic ey
[in a public bodyf 1o 8xercise contractual rights freely conferred. even if the resalt
arsh one” %

Oha general legal principle of good faith or fair-

ere are seyeral reasons behind the denial of a general
th or fairness. First, such a general principle would tend
. lished principles earlier discussed,” that is to say. freedom
dthesbinding force of contract, by preventing a party from relying on
2018 under: the contract or, conversely, imposing further duties on a
hed in its express terms, Indeed, good faith could act as a counzer-

as instead preferred to use “piecemeal solutions™ to address problems of faimess
and it has done so by a host of particular doctrines, rules and regulatory frameworks.
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n4''Lord Hodge agreed with the view of Professor Jack Beatson (later Beatson LJ) in explaining the basic
““approach of the' common law in relation to commercial negotiation that *fa]ll that is not prohsbated
is permitted and there is no general doctrine of abuse of rights. If therefore a person is permitted
do something, he will generally be allowed to do it for any reason or for none™: [2021] UKSC 40 at
[28] quoting Beatson, The Use and Abuse of Unjust Enrichment (Oxford, 1991) ChS at pp.129-
- -130 in the context of the doctrine of economic duress. | o R Py |
"1 Dudley Muslim Association v Dudley MBC [2015] EWCA Civ 1123, [2016) 1 P & CR. 1022 1291
- perLewison LJ (with whom Treacy and Gloster L1J agreed) (local authority able 10 enforce covenant
in lease as to re-conveyance of freehold transferréd under option on the failure of a condition as w©
obtain timely planning permission). ¢f. below, para.3-099 on cases where a public authouity has been
- “held to have been acting “publicly” in relation to its contracts so as 1o attract the possibility of judicial
“TeVIeW.yy pns 3 Oy dsd Ao R AR
% [2015] EWCA Civ 1123 at [49]. Lewison LJ also noted (at [SO]) that in the case befoee the cout.
private law mechanisms which preclude a person from relying on his strict legal nghts such as
' 'promissory estoppel had not been pleaded. e -
' See above, paras 2-001 and 2-004—2-013. ‘ g B (EOEF ey
0 Oithe idea of good faith in French contract law acting as & counterprineiple 1o the: prnciples of
/1 contractual freedom and the binding force of contract see Whittaker in Cartwnight and Whittak
“in(eds), The Code Napoléon Rewritten, French Contract Law aftee tho 2016 Reforms Q017N
"’U"Ppm al bnpo) od vem 2lgons s vdond L N‘N"‘ﬂ 20
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