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2.069

« ox BEHALF OF THE DEFENDANT

ddressed by a plaintiff’s solicitor gepe,,

o action. As the defendant’s solicitor, You .
ding of 2 4 evaluate the evidence. You should identify :1

the law an the

o 10 commencing third-party proceedings (see Paras

Sble defendants with a):u ust assess Your client’s chances of success at trjy)

« dates in the diary (¢.g. time for filing of the notice qf;
aid relevan )is essential and failure to do so may result ip judgmm
- d@e defeﬂlci '+ As an example, if default judgment is entereg -
g entered %;gat?;t‘ mocs‘cn'e a notice of intention to defend, or a defence, hey,

dant for

t:;d dii,mapp\y 1o the court to set aside the judgment. In such instances, not only ik

: th of the failure to comply . '

. - isfactory explanation on 03 o YOOl Wit g

ired to‘gl“a'lc sz ;::: - pgforward, again on oath, the merits of his case tq satigh.

~ules. he wil e has a triable defence. Even if the defendant succeeds in setting g

22 00:“ tt:: only in rare instances will he not be ordered to pay the plaintifps leg:
jucgm

costs occasioned by his set aside application (see also para.4.008).

. i ortant to allow yourself sufficient time to drgﬁ .an adequate defence, A bas
; lsi;;m}o the averments of fact in the statement of claim 1s not allowed. The defengys
::to :tatc the reasons for the denial and put forward his version of events to reb
allegations (RHC 0.18 .13(5)). Care should be taken when requesting an ext
iime to file the defence. While it was normal for at least one extension o .
granted without having to apply to the court before CJR, this 1s not ne N"

now that the defendant has 28 days to file his defence. The plainti ‘
the court may make, an “unless order” even if an extension of t} ted
ient h

Before drafting the defence, you should consider whether y¢ as |
that can be brought against the plaintiff. If so, these @ ade in the s f

by way of counterclaim (RHC O.15 rr.2 and 3). l.&ntcrclaim should
immediately after the defence in the same document. Such claims

out of the same subject matter as the plaintiff’s claim. The
counterclaim are that:

it does not involve the expense of commencing fresh proceedings (althosg

the court may order that the counterclaim is tried separately from the plaintifi |
claim); |

appropriate; and

" tactically, it allows the defendant to go on the attack in the proceedings.

it may reduce the plaintiffs claim against the defendant if 2 set-0f

Before drafting the defence and counterclaim, you should fam;
¢

¢ |iarize 0 :
he terms of RHC 0.18 and the notes to it using it both as a guid yourself with
the

€ and as a checklist
A 600 aterclaim may constitute an equitable defence by way of set.

: . off against the plain-
iffs claim if it arises out of the same transaction or a transactio
[

: . : i) n closely associated
with the transaction which is the subject of the plaintiff's action. A counterclaim can be
s large or larger than the plaintiff’s claim. A counterclaim will not prevent the plaintiff
t-om obtaining summary judg ‘

if there is NO equitable defe

judgment in favour Oft@' ff with respect to part or all of the main claim and leave
the defendant to pu counterclaim.

It is important in mind

defence to terclaim

@on the couster

itating early settlement of claims, a defendant may now make an
of a claim. The procedures are set out in the new RHC O.13A

2070

2.071

where a counterclaim is served with a defence. a
stbe prepared and filed, irrespective of whether a reply

; otherwise, the defendant may enter judgment under
against the plaintiff (see RHC 0.19 r.8).

2.072

2.073

%ay then determine any outstanding issues on paper or at a hearing, or give such
tions as it considers appropriate

(a) Action by the defendant on third-party proceedings (RHC 0.16)

You may often find that if your client has been joined as a defendant into the proceed-  2.074

ings, there are other parties whom the plaintiff has not joined into the action against
whom your client can claim and thereby insulate itself from the plaintiff’s claim. So,
for example, if your client was a clothing distributor who was being sued by the plain-
tiff for breach of contract due to late delivery, your client may have a claim against
the manufacturer of those goods for late delivery. Therefore, just as the plaintiff must

consider all possible defendants to its action, the defendant should consider all possible
parties against whom or in relation to whom:

* itmay claim a contribution or indemnity; or

it can claim any relief or remedy, including damages, provided this is connected
with the subject matter of the plaintiff’s claim; or

a question or issue arises relating to or connecting with the subject matter of the
plaintiffs claim which it is appropriate to have decided (RHC O.16 tl)

. - SavInge \ sy 0075
The advantages of commencing third-party proccedings include a saving It GOS8 :

since the defendant does not have to bring a separate action. Furthermore, third-party



2076

-

2078

2.079

2.080

2.08]

% decision in relation to the dcfe"danps

o : d not at a lat Clay
S . qintifl’s claim, an a later dagn -
roccodings © qme time 83 the pl le, Thyg, ¥

<dad at the 83 forestall orders 1:equiring payment by
docide ts and may ved by the third party to the dcfendZ:t“r cl':\'

e that the cou

he action that the third-party Procegg
separate action .and that they have a Jifq ofu\::m
e main action is discontinued or s.tayed, the thifd~party 05
ft . the main action, the third party may ry; o aﬂ\

- S
ings may continue. Just @ nes against the defendant and/or joip , foue%‘
rocedure as was available to the defe, danr:hk

O

.  sroceedings are commenced by servic.:e of a tl?irc.i-party notice (Rye
Third-party ils) not required for service of this notice if it 1s 1§sued in an actiop b?a
;l)\-‘::"‘;:fo re the defence 18 served. Where the third party 1s resident and do

o

 +<ide the urisdiction, the rules relating to service of a writ outside the jurisgic,

: ired. Other than a thirg.
11 will apply and leave may be require Ir
out in RHC O.11 WIT 3PP d, leave is required for the service Ot?ar?y

and undermine the credibility of the person who had made the

: : state
Amendment of pleadings generally is considered in Chapter 4 -

2)

N
L &

before the defence 1s serve . . . .
s:;:h("ngs. The order granting leave for service of third-party pleadings js applei. O 0
I;.:cparte supported by an affidavit setting out those matters listed in RHC 0,4 % @ )
but the court may direct that an infer paries SUMMONS be 1ssued. Q

If the third party files a notice of intention to defend, the defendant is req

o summons seeking directions. If the third-party notice satisfies the requ :.
pleading (i.e. it includes all material facts and the relief claimed), the

an order on the third-party directions that no third-party statem%wl
served and that instead the third-party notice should stand as t%

When analysing the evidence and pleadings in the th& 0

aim neg
ent of cla
@

ceed

considerations apply as to the pleadings in the main actiony(sée paras? 0631

It should be noted however that one of the cons Y% fthe &aﬂy rooeedm

being regarded as a separate action is that in order for judgme obtained b)‘t;

plaintiff against the third party, the third party must be '@as a defendant (&
e 1

In

in turn, the third party cannot counterclaim against th intiff unless and unﬁl'ﬂ;
joined as a defendant). It is therefore important for the tiff to consider whetk
join the third party as a defendant as if he did not and his claim against the ong*
defendant failed, he would not be able to recover anything from the third part}, .
the third party was liable for his loss. p‘j

If the defendant wishes to make a claim against a co-defendant, party and
pfoce?dings or contribution, proceedings can be commenced by service of &
mbuuoxf notice (see RHC 0.16 r.8). As the co-defendant is already 2 party
zroceedmgs, leave to issue the notice is not required and if the co-defer ond!

ready filed an acknowledgment of service giving notice of intention 10 enes

¥
further acknowledgment of service needs to be served on the co-defendant Onm;

¢ Is served, the matter will proceed to the hearing of 8 %

»
N\

2)



CHECKLISTS

21 Action before Drafting Pleadings

Keep Client Informed Throughout

Parties
1 Is your client: .
. ya company (incorporated, unincorporated, etc.)?
. a firm (sole trader, partnership, etc..)?. |
. an individual (adult, minor, psychiatric patient, etc.)?
+ other (charity deceased’s estate, government body,
foreign entity, etc.)?

2 From whom are you obtaining your instructions?

-~

3 Is the client a person under a disability?

If s0, 1s the client:

« aminor (i.e. under the age of 18 years)? Or

+ apsychiatric patient (i.e. a person who, under the
Mental Health Ordinance, is incapable of managing or

administering his property and affairs). If so, follow the
procedure provided under RHC 0.807?

4 s the client a company?
If so:

* take nstructions either from one of its directors or fro
an officer capable of giving instructions, since acgin@

without authority may result in the solicitor bein

personally liable for costs (RHC Q.62 n.S-SEQ
* acompany search should be carried out o ientto ch

the company details including the its'directo
ensure that the company is described co tly in l}&
pleadings. $

* take instructions from the deceased’s personal
representatives (i.e. executors or administrators);

generally speaking, the action should be brought

in the names of the personal representatives
(RHC 0.15 r.6A).

5 Isthe client the estate of a deceased person?
If so:

7 Where the client is a sole trader, commen,

¢ the action ;
In the
client’s personal name and not the name o

f his firm
l)repaMlion

g Where circumstances suggest that the client
conducting litigation in questionable actions
in previous proceedings the client has been
court to be a “vexatious litigant” by checkin

has a history of 1

» Check whether

found by the |

g the case |aw

9 Analyse the documents/evidence to cnsure from the outset
that you have a comp nderstanding of the factual

background sufﬁc'@ ursue the claim through to

judgment. Q
10 Analyse nt law so that, before taking any future
step in eedings,you are sure that the client has a

goo@‘: law whether tlaim, defence, or counterclaim

fak a list of a
i e: Eh%ger ancillary or pre-action steps should be

1 s of action.

Mareva/Anton Piller injunctions should be

whether any application should be made for interlocutory
orders.

If you are acting for a plaintiff, identify all possible
defendants, taking into consideration:

* legal liability;

* their whereabouts (i.e. whether they are within the
jurisdiction);
* whether they have the financial means to satisfy the debt.

Note the identity and capacity of the defendant(s):

* for a person under a disability, see RHC 0.80:

for a limited company, do a company search and note the
company’s correct corporate identity;

for the estate of a deceased person, see RHC 0.15 r.6A;
for a partnership, see RHC 0.81 in particular r.5(2), and
carry out a search in the Business Registration Register;
for a sole trader or company with unlimited liability,
carry out a search in the Business Registration Register
for the sole trader’s name and address for service of
business letters. They may be sued in their firm’s name.

Assess the possibility of joinder of parties (RHC O.15
I.4-6),

L]

Yes/No

Yes/No

L

e




16 Where there are a €0

18

19

20

23

nsiderable number of potential plaintiffs

n action (in eX
‘or defendants 10 @ .
o centative action, i.c. an action by one person as a ﬁ
a repre

tative of other people having the same interest in the
represen

proceedings (RHC O.15 . 12-15). i .

Evaluate the evidence and decide whether it }vill support the
causes of action identified or the defences raised.

N
Consider joinder of causes of action (RHC O.15 r.1). 0
Determine the governing law and court of jurisdiction: fake
into consideration any relevant contractual terms, conflict of
laws. RHC O.11 (if relevant) and monetary limitations. 0

Decide on the form of proceedings (i.e. whether a writ,
originating summons or a petition 1S more appropriate

(RHC 0.5)). N

Think about whether a winding-up petition should be
presented as an alternative to proceedings. I

List and carry out all steps necessary to satisfy conditions
precedent to any action, €.g.:

« service of letters of demand under a guarantee;

* letters before action to protect the plaintiff’s position on
Costs;

If it is a personal injury claim, read requirements of PD 18.1.

Consider instructing counsel:

* 1s the case sufficiently complex factually or legally?

* 1s counsel to be used to appear in any substantive
interlocutory applications?

cess of 15-20), consider \l

(|
o |

| .55 Dl‘afting the Writ and Stateme
| (See Sample Documents 2.1-2.3)

| Keep Client Informed Throughout information

Decide whether to draft and file a writ wit
endorsement or whether to endorse the w
of claim (see paras.2.040-2.042),

« The writ must be i

h a general
Nt with a statement

rm No | in Appendix A to the RHC

ure compliance with the rules fi
Farosa s for

nt of Form No 1:

2 Complcte%
. co% ¢ heading to the writ by

Inserting the names

| type the@"esses for service of all the defendants:
; Q ’ ® le

@ date of issue blank
@et the back of Form No 1-

| e the endorsement of claim or, alternatively, refer to an

| attached statement of claim:

» fill in the figures for fixed costs of the endorsement (see
Schedules to RHC 0.62 r.32 which provide the scales of
fixed costs where judgment is obtained without a trial);

* fill in the name and address of the solicitors for the

plaintiff and sign the name of the plaintiff’s solicitors’ firm
below this.

4  Prepare a back sheet to the writ, setting out:
* the heading to the action (see 2 above);
* the date of filing and service:
* the name, address and reference of the plaintiff’s firm of
| solicitors.
-5 Inpersonal injury claims, comply with PD 18.1.
B 6

Comply with PD 24.1, including in particular identifying the

dominant cause as the claim nature at the top on the front
Page of the writ.

7 Comply with PD 24.2:

Where the defendant is likely to be Chinese speaking and

IS not proficient in English, the writ must be accompanied
by a Chinese translation:

also include an endorsement in Chinese warning the
reader of the importance of the document.

A. arties to the action and describing their capacity as ‘
: tiff, first defendant, second defendant, etc..

| ave the r@,ce to the action number blank; ‘
)

c"".'l(l.l.‘n'q

Nt of Claim

OO

[]

[]

(][]

[J

J

]
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piry for the writ.
he date of its issue

ont of claim taking the following 1nto

< 2.039-2.047): .
see P;:{cnts of a pleading (RHC 0.18 r.6);

material facts should be given,

o summarise th¢ ve those facts (RHC

« the nCCd 1 '
dence necessary 10 pro

but not eVi

. o C nSCCUtiVCIY;
. hOUld be ShOﬂ and num
paragmphs S bCI Cd 0

alternative and inconsistent allegations may be pleaded

ly and distinctly and
1.4 they are pleaded separately &
g‘r:\;::}d h:syrcasc?nable grounds for doing SO (RHC O.18

r.12A);
. conditions precedent t0 the
(e.g. service of letters of deman

18 1.7 para4)); .
. t?lc preci]::r:'ords of a document or conversation must

be pleaded when the words used are themselves material
(e.g. in a defamation case). When only the effect of the
document/conversation is material, only the effect of the
document/conversation should be briefly set out, not the
precise words used; | |

. where the knowledge of a person 1s material, the existence

or absence of that knowledge must be plcadc?d;
. where notice given to a person 1S material this must be

pleaded;
« conclusions on the law must not be pleaded, altho
points of law may be raised to help define or 150
or questions of law (RHC 0.18 r.11); &
« aclaim for interest must be pleaded p to
contractual agreement (if any) and under s:48 of the Hi
Court Ordinance; for further matters to be plead
RHC O.18 generally;

right to sue must be pleaded
d under a guarantee (RHC

€S

a statement of truth (RHC O.41A and PD 19.3).

e §
* note the requirement that all pleadings must be verified by |—L

e

[J0]

(0]

2.5 Commencement of Proceedings

Keep Client Informed Throughout information

| Issue the writ:

CHECKLISTS

. take the original writ to the accounts office on Floor |
LG2, High Court Building with a HKS1,045 fee (cashy
or cheque made payable to “The Government of the
HKSAR?”) and get the writ stamped with a fee stamp;

. also take at least four s of the writ (additional CC”pics

ore than one defendant or
for service);

lude copies of the statement of ¢claim
the writ is bot generally endorsed;

ion to the translation of all court forms):;

ake sure that the original has a hole punched in the top
eft-hand corner;

present the stamped writ, together with copies, to the
counters (for commencement of proceedings) at the
Registry at LG1, High Court Building. The clerk will
check that the writ is dated and signed on the back

of Form 1 and at the end of the statement of claim, if
attached, and contains a back sheet. The clerk will then
input the parties and claim details into the computer.
The clerk will also check whether the amount claimed
exceeds the District Court jurisdiction, i.e. HK$3,000,000 (or
otherwise in the jurisdiction of the High Court) and stick a
label with an action number on the original writ.

Fill in the action number in all relevant spaces on the original
and copy writs.

Check that the writs are all signed and dated.

Ensure that the clerk seals the original writ and the copies.

The clerk will file the original and retain a copy for public
search,

Other copies are Jor the solicitor's file and for service.

| ——
—

Tick
information
obtained

—
(—

L)

L]

L)

]
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. : dgment of
oW t with an acknowle
g Served sealed copy of the [\)‘:c s 21,2240 42.3) on the

irections for
at a copy of the Direc
3 ant to ensurc tha :

. Itis lml)"ocfzl ~ment of Service together with the Notes
Aclmof':i » ogc are attached for service, especially when
for (?Ue‘ i< 1o be effected on the defendant and not on the
Servic

defendant’s solicitor.
. FEnsure that service 1S effecte

of the writ (RHC 0.6 1.8).

6 Ensure that service complies with the requirements under
0.65:
RHSh(c)r:(:h?fvnRt}fbemg served abroad, refer to RHC O.11;
. the commentary to RHC 0.10, RHC 0.11 anc! RHC 0.65
in Hong Kong Civil Procedure arc extrcme!y important
and give detailed guidance on the way service should be
effected and must be followed closely.

d within 12 months of issue

7 Ensure that service is effected correctly:

« where the defendant 1s an individual, service i1s normally
effected either personally or, if his whereabouts are
unknown., at his last known address (RHC O.10r.1 and r.2
and RHC 0.65 r.2);

« if the defendant is a limited company, service is effected
at the company’s registered office, either by first class

post or by hand (RHC O.10r.1 and r.2; RHC 0.6@
Companies Ordinance s.827);
* If the defendant is a registered non-Hong K@pany,
serve pursuant to s.803 of the Compani ce;
* where the defendant is a minor or a psychiatric patien

see RHC 0.80 r.16; $

* where the defendant is a body corporate,
where the defendant is a partnership, see RHC O.81 r.3.

see RHC Q.65 1.3;

Instruct process servers if service of th

e writ is likely to be
difficult.

9 Make detailed attendance notes
to effect service and use th

in support of an
Document 4.3), or an affidayit of failure to effect service in

support of an application for substituted service (see Sample
Documents 2.8 and 2.9).

of arrangements and attempts
+5¢ them to swear an affidavit of service
application for default Judgment (see Sample

[\&
(0 [f service is unsuccessful (e.g. if personal Service is

G qsuccessful and/or the writ is returned through the DOst

marked “undelivered”) consider applying for substituted
u ccrvice (RHC 0.65 r.4).

Make a diary note of all relevant dates:

. time for acknowledgment of service is 14 days after
ﬁ (decmed) service of the writ (including the

1 |

|
day of service)
| (RHC O.12 1.5);
| . time for service of th nee is 28 days thereafter (RHC
0.18 r.2).

o 12 If no acknowledgment o service is made within time and/
or no notice ion to defend is given, or no defence is
filed, consi

0 and O.

ying for judgment in default (RHC 0,13
Chapte&
> of intenti fend is given and no statement of
the writ, make a diary note to draft,
tement of claim within 14 days after

(RHC O.18 .1).

14 Ifizc®l efence to the claim or a particular part of the
i
m

r the only issue is one of quantum, consider applying

mary judgment.

File an original signed copy of the pleading at court,
Photocopies will not be accepted.

Endorse the statement of claim with an endorsement of

service on the backsheet (see the backsheet to Sample
Document 2.2).

Endorse the backsheet with the filing date, the action heading
(see Checklists 2.2 and 2.4), the action number, the date of

service, and the name, address and reference of the plaintiff’s
solicitors,

Take the pleading to the Registry at LG1, High Court
Building.

Sign the pleading on its last page (not the backsheet).

Ifno defence is served within time, consider applying for
Judgment in default (RHC 0.19 and see Chapter 4).

|

[ ]

[ ]

[

] [




1 Consider an application 10 strike out the defence in whole or
in part on the following grounds (RHC O.1 8 1.19):

. it discloses no defence; or |
. itis scandalous, frivolous or vexatious; Or

« it may prejudice, embarrass or delay the fair trial of the
action; or
. itis otherwise an abuse of the process of the court.

7 1fthe defence discloses no valid grounds for a defence,
consider an application for summary judgment (RHC 0.14),

3 Note the admissions made by the defendant:

« decide what evidence 1s necessary to prove the plaintiffs
claim;

« consider entering partial judgment on the admissions.

4 ldentify what evidence the defendant will need to support its

pleaded contentions and whether it will be able to obtain or
rely upon such evidence.

If the defence raises questions of fact not dealt with
sufficiently in the statement of claim (performance,
release, limitation, fraud — see RHC 0.18 .8), consid
service and filing of a reply (RHC O.18 rr.3. 8 and

See Checklist 2.7. &@g

If there is a counterclaim, make a diary not

time for
service of a defence to counterclaim. $
* 28 days after service of the defeani counterclaji

(RHC O.18 r.3). $
If there is not sufficient time to draft a defenc@
counterclaim:
* write a letter requesting further time and/or;

. 1’f No agreement to an extension is given or possible,
ISSu€, serve and file a time summons —

see Sample
Document 4.4 (RHC 0.3 r.5);
* the tl.me summons must comply with service
requirements (RHC 0.32 r.3).

See para. 2,066 regarding time extensions request

|

|

e k

| 11
1 0O

ferred to in th
g If documents are re n the defence, -
defendant under RHC 0.24 1.10 gjy; Write to the
four days it must reply giving a time

doing 0.

better particulars (ini
application (RH

e and file

e same rations apply as to the main 4
See Paras.Z‘ —2.071 regarding drafting. Gence
See Checklist 2

.3 paras.15-19 above regarding filing

O

£
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10

If of the Defenqy, t

Throughout information obtained

- tions from the client on whcth.e.r he n?tcnds to
USS mstruc. ' whether on liability or just on

ent to notify any relevant insurers prior to an

Advise the ch
admission of liability.
tends to pay the plaintiff’s claim
he plaintiff’s solicitors offering

favourable terms, for example,

for both parties to pay their own COStS. 0

See Chapter 9 on settlement negotiation and mediation.

See also RHC 0.134 on making an admission

Make a diary note of the time for service of the

acknowledgment of service. .
. 14 days after service of the writ (including the day of

service (RHC 0.12 1.5)).

If it is intended to defend the claim in whole or in part, give
notice of intention to defend. Tick the appropriate box on the

acknowledgment of service form before filing.

Where the defendant n
in full. write a letter tO t
settlement and try 10 negotiate

File the acknowledgment of service (RHC O.12).

If no statement of claim is endorsed on the writ, m

note of dates for service of the statement of claim. al&

« 14 days after notice of intention to defend h@- given
(RHC O.18 r.1).

If no statement of claim is served within ngconsidcr$
applying for dismissal of the action (RHC O.19 . l@

If insufficient time is available for preparation of the defence
(which should be filed within 28 days after the time limited
for acknowledging service of the writ or after the statement
of clanm is served, whichever is the later), write a letter to the
plaintiff requesting an extension of time for service of the
defence and/or issue a time summons (RHC 0.3 r.5 and 0.32
r.3), but see para.2.066. -

:ﬁn:lnyse ﬂ;e statement of claim and consider the following:
application to strike out the statement of claim in

whole or in part, or an applicati
; pplication stay for a stay on the
grounds that (RHC 0,18 r.19): 4 I 0

Q) it d:
(a) itdiscloses no reasonable cause of action; or

(b) itis scandalous, frivolous or vexatioys: of
’

(c) itmay Prcjudtcc, embarrass or delay the fair trig| of
the action; or

(d) it is otherwise an abuse of the process of the coyrt
. an application to strike out or stay the action if the court
has no jurisdiction or on the grounds of forum non

conveniens;
. admissions made in the statement of claim (with a view to

drafting the defence).

in the statement of claim, write
C 0.24 .10 giving notice that within
intiff must reply giving a time and place
after the reply for inspection of those
state the geounds of his objection to doing so.

{1 If documents are rc
to the plaintiff

e arequest for further and better
etter and subsequently by application

ether to
lars (initia
C 0.18 .12)):
4 on interlocutory applications for the contents

. % Identify the evidence that the plaintiff needs to obtain or rely

upon to support its pleaded contentions.

15 Consider an application for security for costs 1f the plaintiff
is foreign (RHC 0.23), or is a limited company with
limited financial resources (see Chapter 1). See Companies
Ordinance s.357.
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