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{. INTRODUCTION

(3-1] Civil litigation pragtic.e IS no.t Just about helping your client to pursue
litigation in/court. The majority of civil disputes referred to lawyers by clients
do not résult in any court proceedings at all. Out of those that lead to court

orocéedings, the majority are resolved or settled without a trial. Most clients
would like to achievea quick resolution of the dispute at minimal costs without
the riéed to be engaged in expensive and convoluted litigation.

(3-2] Hence, before commencing proceedings in court on behalf of a client. a
lawyer.needs to consider thoroughly and discuss with the client various options,
plan ahead and formulate good litigation strategy. This may help to avoid dragging
the client into an unnecessary legal saga, having paid substantial legal expenses,
but just to find that the client cannot afford the expense and trouble of proceeding
further and is eventually forced to abandon his claim or accept a miserable offer
from his opponent. Very often, a lay client does not appreciate the consideration
(time, psychological pressure, publicity, legal costs, etc.) that may be involved in
litigation until it is too late. It is the duty of his lawyer to ensure that the client can
make an informed decision at the outset.

[3-3] If the pre-commencement issues can be handled properly, it may help to
resolve a dispute at an early stage. For example, a carefully written pre-action
letter may convince your opponent that his case is weak or even hopeless,
?hefeby enhancing the prospect for an immediate resolution of the dispute. Even
'h cases where litigation or a full-blown trial 1s inevitable, proper treatment of
Pre-commencement issues often helps to maximise the prospect of settlement
during the proceedings or the prospect of success a trial. It may also help to .avmd
OPPortunities being lost and, more importantly, mistakes being made by ta.kmg or
failing 10 take certain steps which may eventually jeopardise your client's case.
Mgc hanical employment of the ‘normal’ procedural steps on¢ may learn o
:u S book or other literature may sometimes be detrimental or even dnlshas:rgilasé
(oor example: a standard letter before action giving 14 days for the qunec g
obtre.s[?ond may jeopardise your client’s case for an urgent ex Pa“aes;?bm y ol;r
g a default judgment against a defendant may i1} S0RC.©

R

See Chapter 11 on ‘Interlocutory or Interim Remedies’.
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: he co-defendant;® an unnecessary re

. : inst 1
g ve claim against T . | .
client's a“e‘r::lgrs of your opponent s pleadings may help him to ‘im
further partt

Case.

A Guide to Civil P

quest o,
Prove” pig

s various matters that the solicitor normally peeg
structions and before commencing proceedingg os
N

hehalf of the chient, what the solicitor normally needs o do at the initia] Contagy

meeting with the client and what he ngeds to do' nmmc@ngtcly thereafier A

g'rscu «sion of the general SCOPE and operational details of civil legal ajg
| <

ncluded at the end of this chapter.

1S alsg

5 PRELIMINARY ISSUES TO BE CONSIDERED

51 Matters to be considered before accepting
instructions

7.1.1 Conflict of interest

(3-5] One should check if there is any conflict of interest before accepting
nstructions. The respective professional conduct rules for solicitors’ and for
barristers’ lay down detailed instructions as 10 when one must or should” decline
nstructions.” For example, a solicitor must not act where his own interests conflict,
or are likely 1o conflict with the interests of a client or potential client.® Moreayer,
4 solicitor must not accept instructions to act for two or more clients whergahere.
is a conflict or a significant risk of conflict between the interests of those.chignis”
The aforesaid principles apply not only where a solicitor 1s personally placed

4

&
|

-
4

{

\

See Chapter 12 on ‘Disposal of Actions Without Trial’. )
See Chapter 8 on ‘Pleadings’. [ '
The Hong Kong Solicitors’ Guide to Professional Céndlgt ¢ Solicitor oh G-

The Hong Kong Bar Code of Conduct (‘Bar Code’). . e
As stated n the introductory paragraphs of its chaptér one, the choge Of words In
the Solicitors Guide is deliberate. If thegeris #coffipelling obligation-hi Wik 1€
"?d'.ca‘ed by the words ‘must’ or ‘shall’ Sndiny Breach of &@ﬁjﬁ"‘-’ip'c“ will be @
disciplinary matter. Where there is room for'discretion, (hifs. Wi II'be indicated by ¢
words “should" or ‘may’, usually coupled with gmdaneé’ab(;ut the steps 10 b¢ 1
by the prudem solicitor. Breaches of the latter guidelines may incur sanctions.
me ethical standards and obligations, while in man'):(;ilscs are derived from Judierd
p”f"C'P'CS. may sometimes exceed the requirements of the law. They arc not dlf'-'cl]z
:: ;:;CZ?: by }:he court, but ‘they do illustrate appropriate prof cssiongl cuﬂdl.“'\‘ :(')Cw
power. In :;t the court in deciding whether and how it may enforcc 1 .sul)bl.r clth‘S
ki a)' VIEw, an expression of a professional standard 1n @ code 0 e
of public POl:rcmuer before the court should be considered an importa™! St;l':
professional borjy s any departure from the approach laid down in (¢ s

Nislumalsu-Costain

o SR I CO S

S

hould, in my view, be scrutinised with care’ (per Roge

Sqlncntors’ Guide Principle

4

iice , ant -
ing an existing or former client during the ¢y rs?:?:f:-ual kalOWledge
Ing Tor him, he

st 1ot accept instructions where it is likely that he would be
gisclose Or use such relevant confidential knowledoe ; duty bound 1o

confidentiality to that client."' For example, where a solic:
0D the making of a loan, he should not subsequently act f

ihe lender against the borrower to enforce repayment if he has Obmnede]Ztv or
confidential knowledge of the borrower’s financial position, when actine "
in connection with the original loan.'? 2

(3-7] Apart ﬁo&ofessional rules stated above, the court may also intervene

for him

ple by an injunction) a solicitor or a counsel from acting or

(10 restrain fo
continuin n behalf of a party in case of conflict. The power to intervene
court’s jurisdiction to control its own process as well as its own

bej\;egﬁa lawye:;,aqfl_l; against his existing client and against his former client.
s N\ b 1 . ;

(3:8] In the ‘of existing clients, the basis for the prohibition is that °... a
fiduciary ct at the same time both for and against the same client, and his

firm is in no*bétter position. A man cannot without the consent of both clients act
for ofic client while his partner is acting for another in the opposite interest. His
disqualification has nothing to do with the confidentiality of client information. It
is based on the inescapable conflict of interest which is inherent in the situation’."

10 See, for example, the Solicitors’ Guide Principle 7.02 Commentary. }foweYer, .il
tructions even if another bamster 1n his

is acceptable for a barrister to accept ins | . »
chambers is acting for an opposing oOr related party. Barmisters spanng chambers
duty collectively to a chient and they are

work on an individual basis. They owe no

not allowed to share or disclose confidential information with one. a.nomer.. |
uired by a solicitor whilst acting

11 ibid, Principle 9.03. Any confidential knowledge ¢4 rwh
for an exisfing or forr:er client cannot be disclosed without that client’s consent.
However, a solicitor may be under a
matters which are material to his retainer.
of confidential knowledge concerning one ¢
another client is put in an impossible position because he OWes

which ooxiflet (ace Commeatacy 1o Princplc 9:09). See 585
Bar Code para 57. , mmentares.
12" ibid, Pn'nci!:)le 9?03 Commentary 5. Further il ustrations are G az:e':fiﬁ?he formation
For example, if a solicitor has acted either fora parmeﬁhl{) or¥ an individual partnet
of that partnership, he may only aC
or former partner provided he has
that individual whilst acting for the partnc
a solicitor who has acted for a company &1
shareholders in their personal capacity may ™’
confidential knowledge concerning the party @

(Commentary 7).
Prince Jefri Bolkiah v KPMG (a firm) [1999)

ER 517 (HL) at 526 per Lord Millett 3PP in

' ' t 0
! hich is, or might be, relevan
rol duties (0 both clients

ar restrictions in the
givenl

rship. orl is
d has also S€

2 AC 2

13
Nis
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ide 10 Civil Pro¢

S

1otion against acting for two .clients. with ¢q
cg Pmmbm ' permitted to act with the Informeq

consent means consent given in the knowlcdge ths
1es and that as a result the SO]iCilOl‘ may b(:

" 1ncing to each party the full kno“./ledge which he possesge, i

losing jisabled from giving advice to one party which conflig
ay be ther.1 However, even where a solicitor has the informcg
. ke care to act in good faith in the Interesy of

and not to act with the intention of furthering the Inleresys

. - . S,
each of his principal Ldice of the other, nor allow the performance o ;.

the pre) . : -
of one 'Ofs[ht?(‘)!tlz pringipal 1o be influenced by his relationship with (he other
obligation :

himself in @ position of actual conflict sO that hc IS unable 1o [y his
"g: putlionls {0 one principal without failing in his obligations to the other '
obliga

COnseng

ents, the fiduciary relationship which subsists beryeer
solicitor and client comes (0 an end with the termination of thc fclilincf..Thcrc;mc,.
the solicitor has no obligation (0 defend and adyance lhg interests of his former
lient. The only duty to the former client which survives the termination of
the client relationship is a continuing duty to preserve the confidentiality of
information imparted during its subsistence’.'” While there is no substantive rule

(3-9] As to former ch

—————

Joint Venture v Ip Kwan & Co (a firm) [2000] 2 HKC 445, [2001] 1 HKLRD 84 (CA)
The conflict need not be actual, but there must be a reasonable apprehension of a
potential conflict, not a mere theoretical possibility: see Baron Investments (Holdings)
Lid (in lig), Halstuk v Venvil [2000] 1 BCLC 272 (Ch). In Marks and Spencer plg
v Freshfields Bruckhaus Deringer [2004) EWHC 1337 (Ch), [2004] 3 All ER.323.
[2004] T WLR 2331 (Ch), Lawrence Collins J held that the rule was not limited to
the context of conflicting interests in the same transaction. although there did have'to
bg some reasonable relationship between the transaction with the new.clieptafid that
with the existing client. In that case, the defendant firm of solicitors Wwa€ advising the
claimant in connection with negoutiations in relation to one of fts#Main contractual

:: Solic » Commentary |,

applied by the Hon ;(‘al 11994] 1 AC 428 (P.C)‘ al435 per Lord Jaunocy"(quolcd and
' & Kong Court of Appeal in Nishimatsu-Costain-China Harbow!

. (CA)). wan & Co (a firm) [2000] 2 HKC 448™42001) 1 HKLRD 84

West Buildin .
850 'R 698
Hence, asolicitor e ¥ Mothew [1998] CR 1, [1996] 4 All ER

or " " - Th ' .
. ief: also Solicitorg’ Guide Pnfaqno( act for opposing parties in the same procecdings
rince Jefri B, lkiak nciple 9.04,

o (CA\\;: A Civ 1280, [2002] 2 All ER (Comm) ‘95‘7"'
Stated as’ ¢ ;;g) al para 24: ... the relevant prlncl[ﬂ.‘fim
Ol the for b OwS.: (1) The court’s jurisdiction to m.lu.\:i'l
e only duty lont;:r client to the protection of his C(mww'(;n
lonship s , i e.fofmel' client which survives the terminit™

Ontinuing duty to preserve the confidentiality ¢

.
O the cligp, re(l e
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ting if he is affected by some personal factors which prejudice, or may

prejudice, the proper administration of justice. For example, in Re L (children)

information imparted during its subsistence .... (3) The duty to preserve con fidentiality
is unqualified. It is'a duty to keep the information confidential, not merely to take all
reasonable steps t0,do,so ... (4) The former client cannot be protected completely
from accidgﬂfal or inadvertent disclosure, but he is entitled to prevent his former
solicitoxt{;ffofn exposing him to any avoidable risk. This includes the increased risk of
the:wusé of the information to his prejudice arising from the acceptance of instructions
to,ac‘t‘l;ﬁ'f"’anmher client with an adverse interest in a matter to which the information

| ,;g))e'}elevam ... (§) The former client must establish that the defendant solicitors
p9§'sess con@dénﬁm information which is or might be relevant to the matter and to
the disclostire'of which he has not consented ... (6) The burden then passes to the
defendant&'s_oﬁcitors to show that there i1s no risk of disclosure. The court should
interVéne unless it is satisfied that there is no risk of disclosure. The risk must be
areahone, and not merely fanciful or theoretical, but it need not be substantial ...
(7) It is wrong in principle to conduct a balancing exercise. If the former client
establishes the facts in (5) above, the former client 1s entitled to an injunction unless
the defendant solicitors show that there is no risk of disclosure. (8) In considering
whether the solicitors have shown that there is no risk of disclosure, the starting point
must be that, unless special measures are taken, information moves within a firm ...
the courts should restrain the solicitors from acting unless satisfied on the basis of
clear and convincing evidence that all effective measures have been taken (o ensure
that no disclosure will occur ... This is a heavy burden ... each case turns on its Own
facts.’ See also Wright v Hampton, Winter & Glynn [2008] 2 HKLRD 341, [2008]
HKCU 144 (CFI).

'8 See PCCW-HKT Telephone Lid v David Matthew Mcdonald Aitken [2009] 2 HKC
342, (2009) 12 HKCFAR 1 14, [2009] 2 HKLRD 274 (CFA) at para 31, quoting Wé‘:z‘
approval Prince Jefri Bolkiah v KPMG (a firm) [1999] 2 AC 222, [1999] | Al
17 (HL). See also Shih Mei Ling v Chung & Kwan (a ﬁ’"‘).lzo'qu HKCU 14.47'
[2020] HKCFI 921 (CFI), where the Court granted an inter?m injunction against
g’e defendant firm of solicitors to restrain the same from actmgff(’r PS: [:2 :2:;2:
a;‘;‘i‘ng]’t‘tsbl)" P, on the basis that a solicitor who l1)1'6\“01!51)' acted tor

StS has moved to the defendant firm of solicitors. S

19 iee, for example, Re A Firm of Solicitors [1992] 1 QB 959, applied In TZZ:’eSzgjce;;

ofits Ltd v Andrew Lam & Co [2004] 1 HKC 214 (DC). I (e |altt’if rest;ain the
Sranted an interim injunction against the defendant firm of solicitors tO

. tnels laintiff.
The bas; Wi fc.)r.L 2 fiefendmg i ry k of disclosure of confidential

e defendant firm .at
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- , 20 ;¢ was alleged 1n care prg
. oc: cohabitating soltc‘lm" 5)} al l:elationshigp between lﬁe zc\;i

(care pmcefd"'g.' rimate rather than a SO her party. Wilson J held o

that there was an % and the advocate for ?"Ot 5 p'd . that b e gL

for a local authonty inded observer m',g',“ consider that because of that

independent .and fair- s was a redl possibility that the court might not receive

- timate relationship 1 tions from the local aqthornty, Whose ro}e
dings. Wilson J accordingly made ap order

tor cannot possibly remember the names of all his eXisti

n
d cannot possibly know whether another member of hjg ; g

m

[3.11] As a solicl

y > . an - .
or tormcdr glrl?:(:cting for the opposing or related party, there should be ip place
has aclc

o and standing procedure for doing 2 ‘conflict §carch before accepling
- 5l:t?ons With the advance of computer technology, 1t should not be difficuy
Instru .

10 devise such a system and procedure.

112 Ability and capacity to handle the case

[3-12] One should consider whether one has the ability and ti.mc 10 handle the
particular matter before accepting instructions. A lawyer owes his chpnl a duty 1o
be competent in performing any legal services undertaken on the client’s behalf
and should serve his client in a conscientious, diligent, prompt and” efficient
manncr.

[3-13]  The Hong Kong Solicitors’ Guide to Professional Conduct expressly
provides that a solicitor must not act or continue to act in circumstances where hé
has insufficient ime to devote to the matter, or insufficient experience or Skill to
deal with the instructions.?' This, however, will not prevent a soliciter ffom acting

I he 15 able to do so competently by instructing suitable counsel. but He must still
be able 10 exercise sufficient care and control in the matter 22

2.1.3  Authority to give instructions

[3-14]  One should ensure that

the person giving ingtructions has the authgrity to
represent the actual client.

20

2] Sols
“ S0l '
5a Cilors

Ty lbid. PnﬂCl
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o be taken prompll;
ave 1o be determined
n, trial of preliminary
defendant to rajse that

.w iead of being raised at the trial. Suc.h challenge would
msﬁniﬁvel)’ at a hearing by way of striking out applicatio
de e or other pre-trial applications, and it is not open to the
S

. y way of defence to the action.”

question b
., W

2 Depending on th.e c.ontents of the articles of ass?ciatioq of .the company, sometimes
nob.even the majority shareholders may authorise the institution of proceedings in
therabsence of a proper directors’ resolution. For example, in the case of Mercury
(w;,do,, ) Lid & Anor and Mercury International (Hong Kong) Ltd v Mercury
Shipping.and Trading Ltd & Ors [1991] HKCU 86 (unreported, HCCL 75/1990).
12 Apri(;} 991) (HC) digested in (1991) HKLY 855, the solicitors commenced legal
action for the plaintiff corporations on the authorisation of the majority shareholder
without pmper board resolution. Godfrey J granted a stay of the proceedings upon
the application of the defendant with costs of the application to be borne by the
plaintiffs’ solicitors on an indemnity basis.

24  InB+B Construction Co Ltd/Wai Nai Yip Formerly t/a Ka Yip Machine & Engineering
Co v Lai Ki [2007] HKCU 330 (unreported, HCA 3402/2003, 7 February 2007)
(CFI), DJ Carlson held that the insurer could not validly give the authorisation on
behalf of the company once it has gone into liquidation.

25 See Win Source International Ltd v William Alvin Hui & Ors t/a Hui & Lam,

Solicitors [2008] HKCU 1836 (unreported, HCA 2464/2003, 16 June 2008) (CF)

and Kammy Town Ltd v Super Glory Corpn Ltd [2005) HKCU 93 (unreported, HCA

3524/2003, 14 January 2005) (CFI) per A Cheung J, cited with approval the Englesll;

case of Danish Mercantile Co Ltd v Beaumont [1951] Ch 680, [1951] l.A"

925 (CA, Eng) where an action improperly instituted by a company, wl?lchd:::‘

subsequently wound up, was retrospectively and effectively ratified by the liqui

Who was thereafter appointed. .

Eg Yonge v Toynbee [1910] 1 KB 215, [1908-10] All ER 204 (CA, E“zgs) ‘(‘gipgfl‘;)'f

Mercantile Co Lid v Beaumont [1951] Ch 680, [1951] 1 All ER ) ’

For an example of the court departing from the normal rule,

. 512009, 17
Jiuzhou Development Co Lid [2010) HKCU 1336 (unreported, HCA 163

ment of
June 2010) (CFI), where Au J struck out the Notice to Act and Acknowledg

t made no order as [0 costs for
ed inappropriately in the way

d wasted time.
2] ey had advanced in the application, which had escalated costs an

See Kammy Town Ltd v Super Glory Corpn Ltd [2005] }gs,g,? 32; l;,'Imf)npion Court
3324/2003, 14 January 2005) (CFI); The Incorporated O"ner™ % e iee

- Liquidatio
¥ Pang Ping Fan [2008] 5 HKC 312, [2008] CPR 189 (CA): M4%E0 0

%/ Foshan Hongda Development Ltd v East Legend lnves‘mHKCU 1192 (unreported,
169: Waddington Ltd v Chan Chun Hoo Thomas [2016]

26
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thority in law to commence proceedingg for
“dinary COUTSE of its business.”® So normally One ¢
ord! ithout seeking confirmation frop, the

' ' nership dis
act upon the 1> in case the matter involves part P GISputes or whey,

other partner(s) may not approve the litiggj,
- written authorisation from the partners before

4 Entitlement to legal aid .
d consider whether the client is entitled to legal aid» Whey,
that his client may be eligible for legal aid, he must infory

2.1.

% Failure to do so may lead to a claim in negligence or myy
duct, particularly if it also appears that the soliciyoy
f his right to legal aid.™

the chient apply fqr 1" ke
amount to professional miscon

exploited the client’s 1ignorance O

22 Matters to be considered before commencing
proceedings
921 Should the matter be resolved through litigation?

(3-18] Legal proceedings should not generally be commenced without due
consideration of their viability and desirability. In terms of viability, one should
bear 1n mind that some disputes or problems may not be appropriately resolved
through ingaton. In particular, no legal proceedings should be instituted urléss
there 15 a recogmsed cause of action. One should also check whether thére.as
any vahd arbitration clause in the contract governing the subject dispuiey If so.
any legal proceedings commenced will generally be stayed by the €oust‘tpon the

apphication of the defendant so long as the application is madg"Beforé the filng
of 1ts defence. ™ |

ZZC&VOIS?% ;17 20 May 2016) (CA) and Qiyang Lid & Ors’v Mei Li New Luergy

8 Eg Court v Ber| ] H}ZCU 918 (unreported, CACVJWZO] 6, 11 AprleQ)’ﬂ (CA).
10 recoy ¢;.[hc ﬁ:" I. d97| £QB 396 (CA~ Eng). In that case, actionywas cb’mmcnccd
While the acuonmw? .d),t UPOn instructions given by the active ‘partncr of the lirm.
retired from the n. -~ p“"“"'"& unbeknown to the solicitor§;sthe dormant parinets
€ partnership. It was held that notwithstanding'their retirement dunng

the retainer, (h
. Lhe ¢ : -
dormant partners remained liable for the solicitors’ costs.

ﬁ-

-7 See funther d; |

ISCussions on legal aj |

: id

0 If such advice 5 i g at section 5 below.

but | T
WNUen note of the adyi \he client chooses not to apply for legal aid. either @

ce gy . wrably
the advice given should given should be made and put on the file or. prcumbl)-

:’bngci)plc 4.0] Commcnw,y ;‘f‘ﬁ;dfg)m a letter to the client (the Solicitors Guide
'd. ¥nnciple 4 .
5 Arbp 01 Commentary 9 gng Principle 5.2

iration Ord pie 5.21 Commentary 1.

on Internatjgng; Com e \Cap 609) 5 20 applying the UNCITRAL Mod¢! Law

. o merc) -Poor o
rbitration agreemenys ren: l Arb'."a"o" art 8 to both domestic and niernationdl
' UCnng 1t mandatory for (he court 1o order a stay of ¢

meCcdmgs if
d party 1o : o .

14

Pre-Commencement Consideration

Mediation 1
the solic1tors o
3.20) One also 133¢d3 ‘to"c.onsfder and discuss with.the client whether the likely
Lyicome of litigation \yﬂl justify the e€xpense or risk involved.* One should,
therefore, not Just canIder the legal merits of the client’s case, but should also
discuss with'the chient the pl_'ospect of succgssful recovery of the judgment award
and legal ¢Osts against the-other party. No client will thank his lawyer for obtaining
. 'su cgesSﬁ!l victory’_in eourt proceedings at huge legal expenses but just to find

advise the party on mediation in all cases, *

W A s TR oA
his first statement on the substance of the dispute. See, for example, Tommy CP Sze

& Co wiLi ‘& Fung (Trading) Ltd [2003] 1 HKC 418 (CFI), for a useful discussion
of theusual questions to be considered by the court in a stay application in favour
of arbitration (applied in Zhang Qiyun v Shun Shing Construction & Engineering
Co Itd [2010] 2 HKLRD 358, [2010] HKCU 604 (CFI); Lee Cheong Construction
& 'Building Materials Ltd v The Incorporated Owners Of The Arcadia [2012] 2
HKLRD 975, [2012] HKCU 739 (CFI) and Polytec Overseas Lid & Anor v Grand
Dragon International Holdings Co Ltd & Ors [2017] HKCU 878 (unreported, HCA
2776/2016, 22 March 2017) (CF1). See Cox v Group Employment Management Ltd
[2005] 1 HKC 199 (CA) for the application of the exception under the Arbitration
Ordinance s 6(2) in respect of claims within the jurisdiction of the Labour Tribunal.
In Quiksilver Greater China Lid v Quiksilver Glorious Sun JV Ltd [2014] HKCU
1750 (unreported, HCCW 364/2013, 25 July 2014) (CFI), Harris J held that even
though winding-up petition is not an ‘action’ covered by the Arbitration Ordinance
s 20, the court still has a discretionary jurisdiction to stay the petition. -

Forexample: mediation by a third party mediator, joint appointment ofan independent
expert to make an advisory appraisal or binding determination of issues or facts in
dispute between the parties. With effect from 1 October 2008, a new Commentary 3
to Principle 10.17 of the Solicitors’ Guide was introduced as follows: A liigation
solicitor should consider and if appropriate advise his client on al.ten}auve dnsp:te
resolution procedures such as mediation, conciliation and the like."” See further
discussions in Chapter 21. .
Practice Directions No 15.10 ‘Family Mediation’ para 2.1.1: the soh

33

34 citor shall, at the

time the petition for divorce or separation is filed, file with the Fami CoZLt'R;g;;Z
2 ‘Petitioner’s Certificate as to Family Mediation” in the specified [orm ¢%

2 ' mpt family
by the Petitioner and the solicitor. If the petitioner indicates a desire (0 attemp

ara. y 1atl .ordinator: S€€
gl 'ation, the Regisu-y staff shall refer the case (0 the Mediation Co-ordinato
2.12

36 gz(;'. (?hapter 21 for further details.
Cltors” Guide Principle 4.01 Commentary 5.
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de 10 Civi \
. : rcising an administrativa -

tion 26 of the LA ,
0] It has bee™ - hearing an aPPeal under sec 0. ThCrclore

all be final, his decicinn - &
pdicial fUnctiO” . 4o cision on the appeal sh “eIsion is
Regis S. 127

e 10 appeal to, the (?ourt of Final Appea[ may
appeal 10 or 0 app review before a commitiee comPOS(?d .Of the chisll’ar
ihe order Of decision oOn e each of the Bar Association and v

28 Quch a review shall be initiated by notice ip Writin

- ior i 0 chairman within 28 Qays of the order or decigion
delivered [0 d}e D\lyrzchin such longer period as the chairman may allow. The NOtice
: ol Or

od by a certificate by counsel practising in Hong Kong staing 1. MODE OE COMMENCEMENT OF
ved has a reasonable prospect of success in the appey| ang PROCEEDIN GS

ool 9
the grounds for that opinion." o o @41] Civil procecdings in both the Court of First Instance and the District
(3-72] If the Review Committee 1S s]atnsf:le(c:1 ;:lfltllsll:: dsf);s:bt:balﬁgl?uud has 4 Court maybebegun b?' on¢ of four method53 pamely by: (a) writ; (b) originating
reasonable prospect of SUccess o appeal, an G T S ¢ l"“."'tfulalr summofs; () originatifig motion; or (d) petition. Each of these methods will be
circumstances of the case that he should bef i l-b" i ; l’\lo. l|n : l'{] m‘.‘m B discussed below. Themost comonly used mode of commencement is a writ of
vary the order Or decision of the Director refusing or hmiting legal aid in respeg Summons. By contrast, proceedings by way of originating motion and petition

of the appeal and may direct the Director to grant a !egal aid certificate to hiy ' are-tather specialised and may only be used where any written law expressly so
The chairman of the Review Committee shall provide adequate reasons for the requires or’authorises.

decision of the Review Committee in writing.'”! The decision of the Review
Committee shall be final.'**

g Kong.

(4-2] (The general rule is that, except in proceedings which under any written
law (inctuding the Rules themselves) are required or authorised to be begun
by aspecific form of originating process, civil proceedings may be begun by
« wgit or originating summons as the plaintiff considers appropriate.! The former
provisions in the Rules, which required certain actions to be commenced by writ
or originating summons, have been repealed.” In determining the proper mode of
commencement of an action, the plaintiff must, therefore, consider the nature of
the proceedings and decide whether the commencement of those proceedings by
writ or originating summons is more appropriate. The Rules give some guidance
by. providing that the following proceedings are appropriate to be begun by
originating summons:

127 Bui Thi Chin v Director of Legal Aid (1994] 1 HKE 441 (HC): Tsab Yung v Doectr (a) proceedings in which the sole or principal question at 1ssu¢ 1s one
of Legal Aid (unreported, HCAL 99/2002. 13 May 2002J\(CRI) at para 42 F of construction of any legislation or of any document or one of pure
principles relating to judicial review against the decisionfithe Registrar on legal 4 law; and i
appeals. see To Kwan Ho v Deputy Registrar of the High Court [2021] HKCU 1647 (b) proceedings in which there is unlikely to be any substantial dispute

2
12021] HKCFI 874 (CFI) at paras 33-37. of fact.’

128 LAO , .
A 26A(l) The Bar ASSOCla(iOl’I l'ep]'escn[a[ive must be c]]glblc 10 be 5'[""‘"““9 -l\ 3
A urt and who is appointed by the Chairman ol the Iiuf See the Rules of the High Court (Cap 4A) (‘RHC’) and the Rules of the Dlsu:lct
QLIS C()Ul"[ (Cap 336“) (‘RDC’) OS5r1 and OS5r 4(]) For exmples of rules which

' Ll e commen . 2 el below.
law jurisdiction ang iClised as a solicitor for not less than ten years in comn ) require proceedings to be commenced by originating summons, See
33 ll:AO s 26A(3) nd who is appointed by the President of the Law Socicly ?go t;\e Rules of the High Court and Rules of the District Court (Amendment) Rules
| AO 5 26A(6) 3 '
31 LAOs 264() RHC and RDC O 5 r 4(2). See below.
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edines which involve issues of disputed fagy

» . " .
le. actions In tort and actiong jy, l0rg

ollows th
I( folloy ”l‘lng

[4-3 J s heoun by wril .
appropriate 19 s t;:g :l:ould he commenced by writ.

allegations of frau

5 WRIT OF SUMMONS

7.1 Form and indorsement of writ

rm of the writ of summons

ummons must be in the prescribed form ¢ Eqgy, COpy of
st be sealed with the seal ol the Court out of which io
ued.* The writ is directed to the defchant and.is expressed in imperagy, (Chms
o him either to satisfy the plaintiff’s claim, or return o the Regyyp, the
2g$gfnying acknowledgment of §ervice In duc'(ilfw '(non‘nally l 4 days) \.:,,mg
his intention to contest the proceedings or to make an admission.” Otherwise
plaintff may proceed with the action and enter judgment in defaul Aganst he

defendant without further notice.”

[4-5] Failure to complete the form in accordance with these rules is treated gy 4
| R

irregularity only and does not render the proceedings void.

[4-6] Per Practice Direction 24.2 *Endorsements in the Chinese Language o he
made on Court Documents’, where the party that the writ of summons is intended
to be served upon 1s likely to be Chinese-speaking and not proficient in English,
the writ of summons 1n English must be accompanied by the appropriate Chinese
language version with formal particulars identifying the cause of action and ai mg
the names and addresses of the parties and relevant dates in Chinese. Thewy!
must also be endorsed with a statement in prescribed wording in Chineseawagning

2.1.1 Fo

[4-4) Every writ of S
the writ for service mu

4 A claim involving or based upon an allegation of fraud ought nott6 Be begun by

onginating summons but, if it is commenced, 1t will be or@c,r_aﬂ,;w‘-.;bé‘conunue‘dsa}s ’

I begun by wnt: RHC and RDC O 28 r 8. See Re Deadntan, (deteased). Suiithy

varland [1971) 2AIL ER 101, [1971] 1 WLR 426. See alsb D Lusala-Debrint. ¢

Lasala [2014]) 2 HKLRD 674 12014] HKCU 721 (4E€F1), (Whére allegations of fratd
. are involved, the case should be commenced by Wn t) -
> RHC and RDC O6r 1. See RHC and RDC App AForm 1. Thete dre also specid
fc;rmf prescribed for Admiralty actions in the Court of First Insidined; sce RHC 073
: ; : C!\::j lgz[!;(l:he District Couq has no Admiralty jurisdiction,
rgtinie s 0107 1(6). Failure to have the originating progess duly scaled 1 an
HCMP ,;33; 1/159\?" not nullify the proceedings: A-G v Bui Thi Ngoan (unrepor '“’
also Dicks 29 Novcn?ber 1993) (HC) (originating motion not scaled) ¢
on v Law and Davyidson [1895] 2 Ch 62 (mere irregularity that wnt M

indorsed for Service out juri
) of the jurisdictio
See RHC ang RDC App A Form |, "

5 SceRHCandRDCOIBII

Therefo 3 2 |

Co Lig [r]eggzia;] chdf;h With under RHC and RDC O 2 r 1. See Smalley v R”I:ﬁ 3

182 (failure ¢ ke th7 (CA, Eng); Brady v Barrow Steel Works Lid [1965] - Qd

HCMP 33 171993, 29 e of the Registry); A-G v Bui Thi Ngoan ( unrepertes
&7 November 1993) (HC) (failure 1o seal ).
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Commencement of Proceedings

212 Indorsement on the writ

[4'7] Before a writ of summons can be duly issued it must bear the following

indorscmcntS:
(a) an indorsement of the claim;!0

(b) where the plaintiff’s claim is for a debt of liquidated demand only

(c) whgm‘{gmggpri'a‘te, an indorsement as to any representative capacity, 2
ie W erevthe plaintiff is suing or the defendant is being sued as’a
representative of another person or a class of persons:
(d)\ wher€ appropriate, an indorsement as to the solicitor by whom the
“plaintiff sues;""
~(e)/the plaintiff’s address and details of the plaintiff’s solicitors: !¢
R ﬂ) where lhe only remedy that the plaintiff is seeking is the payment of
| money, Wwith a statement that the defendant may make an admission
s within the period fixed for service of the defence.'s

'[4.8] gheéea@fidorsements are considered in more detail below.

2:1,3, Indorsement of claim

[4°9] Order 6 rule 2 states that before a writ of summons is issued it must be
vindorsed ‘with a statement of claim or, if the statement of claim is not indorsed

on the writ, with a concise statement of the nature of the claim made or the relief
or remedy required in the action’.'® Further, in the District Court, all writs must
contain a plea that the relief sought falls within the jurisdiction of the District
Court, specifying which section(s) of sections 32 to 39 of the District Court
Ordinance apply.!?

\—

10 See RHC and RDC O 61 2(1)(a). This may be either a general indorsement or a full
Statement of claim.

'l RHC and RDC O 6 r 2(1)(b). This may be either a general indorsement or a full
Statement of claim.

12 RHC and RDC O 61 3.

13 RHC and RDCO6rS.

14 ibig.

:g gg(c: and RDC O 6 r 2(1)(c).

and RDC O 6 r 2(1)(a). T istri

7 See the District Court Practice Direction No 27 ‘Civil Proceedings in m;'DZl:;:
Court’ para 4. Failure to comply will not, however, be fatal to a P'ﬁ""MZM g
30 as to lead to the action being struck out: Sunbeam ’":"Ce,smm/foog 9 Augus‘:
Investment Co 144 [2007] HKCU 1366 (unreported, i

2007) (DC), per DDJ Abu B bin Wahab.
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¥ dorS?d' with * it with special ind9r§ement . IF IS imp"nam
writ’ or @ ¥ ed on the wril 1s a pleading apg Mug,

b a CONCISE statement of tbe nature of the ¢y,
.ndorsed with od writ’ or a writ with “general Indorsemgp
First, a general indorsement is not g pley iné
ly with Order 18. Secondly, it has beep held

and, therefOr® T3 o or 6 rule 2 separating the two requirements should be r,y
‘or 1N the genel'al indorsement musl SpeCIfy both (he Nalure

o the relief or remedy required. Thus, a gencral indor‘scmcm Which
of the clalm‘aﬂd L ff's claim is for £500 damag§S for loss Ql carnings ynd
stated that The p osts’ Was held to be defective because 1t failed Salg

‘ and C : .
for special damages 2 Fipally, where a general indorsement is uscd, (he [ull

m. :
the nature Of th; cla o i be fore the expiry of 14 days after the defendan

to defend.”

M g

es notice of intention
one may ask, would 2 plampﬂ‘ use a gcncral. md.orscmcm tather
ent of claim? One reason 15 that lh§ matter in dlspulc may have
waken on some urgency, for example, because the plaintiff may require immediate
interlocutory relief (for example, an application for.a Mareva injunction or ap
Anton Piller order),” when a claim may need more time to drall, or because the
limitation period 1s about to expire. Another possible reason may be 10 provoke a

aIv

[4-12] Why.
than a full statem

settlement of the dispute, particularly where there have been ongoing negotiations

between the parties for some time.

(4-13] A general indorsement has been described as a blueprint™' of what the

statement of claim must contain. Accordingly, a full statement of glqg.ln-:-s_cn'ui
subsequently may only include the causes of action specifically mentioned in the

writ or those that arise from the same facts that gave rise to the€ause of action

specified in the writ?* The general indorsement must, therefore, mention Whe

relevant cause of action or the facts upon which the subséé&ﬁily plcadqdéelit’!;gf“

of action will be based. It is not required to be a précis df.:;l_jé proposed statcmen!
of claim, but must give sufficient information Lg-enab’le the recipicitlo denull
the breach of contract or other wrong that he is alléged to have comitied.

‘& leRHCand RDC O 18.

% Sterman v EW & W) Moore [1970) 1 QB 596, [1970] 1 AWER 581 (CA. Eng) T
20 ?;l:re of the claim in this case was for negligence or breach of statutory duty.

2)
22

23 O'Hare and Hill Cyvil 1 .
» Cvil Litigati : O
24 RHC and RDCO 18 15(5) s ok Oex Lomgran; [JHTEE £ .

- Where a plaintiff wishes to include in his Jlatenw

tion whi : : : e should
first apply 10 amend hich was not included in the general indorsement. he™

' . arder 10
gom;ly With this mlel,he general indorsement under RHC or RDC O 20 in 0!
€¢ The Janomi :
appeal (198 98;"2' l’illt:;:in as ‘Grigorpan’ [1988) 2 L oyd’s Rep 462 per Shee? Jr. t;‘}
s Rep 1(Ca, Eng). See also Nintendo Co Lid v 1 Worl

- ot ol
claim a cayse of ac

25
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- quidated d
the price of goods sold and delivered), the wrig musf";:qddonlyx
statement of the amount claimed” and a dema indorsed

: .94 . 30 nd for costs and al .
nt that, if, within the time limited for acknowledging serviaczouwtll:t
pays the amount so claimed together with the costs (0 the pluiutf 1.

icitor Of agent, further proceedings will be stayed 2

+15] Regarding the meaning of debt and liquidated demand, there is no
| ] difference between .the terms. Both are specified sums of money
ond payable under or by virtue of a contract, which sum is ascertained or

aSce,-winablc: as a matter of mere arithmetic.”

416] The amount _gf'_hcqst‘sé..demanded In the notice is fixed by reference to
Order 62, Schedule\QPa(tsI a.nd I1.%! The effect of the notice is twofold. First, if the
defendant pays “.@‘“’ Jpet within the 14-day pe:riod, all further proceedings against
him are auwﬁ@l’y stayed. Secondly, provided that payment is made within the

prescri the ma.mmnm amount of costs for which the defendant is liable
i< the amount/specified in\the notice.

|

2.1:5/ Indorsement as to capacity

(4-17] Where a plaintiff sues in a representative capacity or a defendant is
being sued 1 such a capacity, that capacity must be indorsed on the writ.* It is

Camera and Radio Co Lid (unreported, HCA 13066/1997, 19 October 1998) (CFI),
where part of the statement of claim which alleged infringement of trademark was
struck out since such infringement had not been alleged in the writ of summons.

26 A writ is not indorsed with a claim for a liquidated demand only if it contains an

alternative claim for a tracing order: GL Baker Ltd v Barclays Bank Ltd [1956) 3 All
ER 519, [1956] 1 WLR 1409 (CA, Eng).

27  Where appropriate, the amount may be claimed in a foreign currency; see Miliangos v

George Frank (Textiles) Ltd [1976] AC 443, [1975] 3 All ER 801 (HL). See also
Practice Direction No 16.2 ‘Judgment: Foreign Currency’, applied to the District
Court by Practice Direction No 27 ‘Civil Proceedings in the District Court” para 33.

28 'This will normally be 14 days after service of the writ: see RHC and RDC O 12 r 5(a).
29 RHCandRDCOG6t 2(1)(b).
30 See Knight v Abbort, Page & Co (1882) 10 QBD 11; Underwood v Underwood

(1894] P 204 (CA, Eng). If further investigation is necessary in order to arrive at the
amount, it will not be treated as a liquidated demand: see Workman, Clark & Co L:id v
Lloyd Brazileno [1908] 1 KB 968 (CA, Eng). A liquidated demand includes a claim
for conversion of a specified sum (GL Baker Ltd v Barclays Bank Lid [1956] 3 AR
ER 519, [1956] 1 WLR 1409 (CA, Eng), but not an unliquidated claim for damages
In respect of which the plaintiff has named a specific figure (Knight v Abboti, Page
& Co (above)); Abbey Panel and Sheet Metal Co Ltd v Barson Products [1948] l KB
493, [1947] 2 All ER 809 (CA, Eng). A claim on a quantum meruit for professional
Work is a liquidated demand: Lagos v Grunwaldt (1910] 1 KB 4L [ 1906-12M01 AT
3 gg Rep 939 (CA, Eng).
3 RHC 0 62, Sch 2 Parts 1 and 1.
Cand RDC O 6 r 3(a) and (b).

101




Commencement of Proceedin gs

. 1 Procedure in Hong Kong
/AGuid( 10 Cn il \ ed end by Stanng th
| 5 tative capacity of rdered to am € correct address, or th .
._:on of the repreSeniatiy Y of ope be O : : ’ € proceedin
nt to O that a dﬁ?fgpl:‘o‘ cufficient: the capacity must also by sta?:d‘he gfzwy ed, or he may be ordered to give security for coss #! gs may
importa™ - itle of the WI' e plaintiff’s representative capacity hac, . 1 1 name is indorsed
Ak 10 e solicitor's orsed without h;
parties lgg:‘:en‘i | K Funh:';i :hﬂgwevel', an amendment to alter the Plel::"c.xm [4.21] g aed % S authority, the proceedin g
5 d::d" ' of the iSSU :: g‘z\ride& ihat the new Capacity is one that he hyg m'fEZ may be S
o [low ired. .
apacit ey he it or subsequenly e b ,17 Indorsementas to right to make admission
date o1 1 . inning a contentious probate action, j p, oo
g] Inthe case of 2 - begnature of the interest of the plaintiff ypq us.n . 4-22] Where the Only remedly tha.u the plaintiff is seeking is the payment of
[d-1 . ement of the . . i Of he [ rit must be indorsed with a statement that th
dorsed with 2 sta deceased 10 which the action relates. moneys the WIAL A= : | ¢ defendant may make
:i fendant 1N the estate of the i admission"3 within the period fixed for service of the defence.
¢

2.1.6 [ndorsement
(4-19] The writ of sum

mons must also be indorsed:

aintiff sues by a solicitor,™ with the plaintifl”s adreq, and
name or firm and a business address of his withn the
jurisdiction. If the solicitor is acing as an agen .ol' another, the wy
must be indorsed with the name Or ﬁn.n.and business address of his
orincipal.” Additionally, where lhe. solicitor has a box at a documeny
exchange, the box number may be mdoorscc.l on lhc wnit:™ or

where the plaintff sues in person, with his residential address ang,
if his place of residence is not within the jurigdiclion. or 1l he has no
place of residence, the address of a place within the jurisdictuon g
or to which documents for him may be dehivered or sent. ™

(a) where the pl
the solicitor’s

(b)

Court,*lor the D

_gre commenced, Th
personally*® at the High Court Registry or the District Court Registry and produce

) claim nature

s Tho gt ' dorsefl . lh.e top of its first page identifying the nature
of the claim (Provs a prescribed list)

2.2 Issue tf
en it is sealed,” ie either with the seal of the High

(4-24]. : .
1@% “ourt,”” depending on the Court in which proceedings
e-plaintiff (or his legal representative) is required to attend

[~ .

writ

N S

the

ihe following:)

' AN

4l “RHC and RDC O 23 r 1(c).

42. A defendant who has been served with a writ or who has acknowledged service of
¢ it may request a solicitor whose name is indorsed on it to declare in writing whether
2 . the writ was issued by him or with his authority or privity: RHC and RDC O 6 r 5(3).
If the solicitor declares that it was not, any such defendant may apply by summons
for all the proceedings to be stayed: RHC and RDC O 6 r 5(4).

[4-20] The plaintff’s address for service will be his solicitors™ business address

indorsed on the writ, or where the plaintiff sues in person, the address ;»ut_ﬁh‘ib? >
junsdiction indorsed on the writ. ¥ If the address is not correctly stated, the plinufl

33 See Bowler v John Mowlem & Co Ltd [1954] 3 All ER 556, [ 95,6_4;]‘,5’1\3“.'[‘-"{ 1445 (Ca¢
Eng): Shing Hai-doing v Genius Knitting Factory Ltd [1978] HKLR 305.\[.:,]93&]
HKCU 50 (HC). However, if it is not but the capacity jstudl_p that it relates Dagh W 43  Iein accordance with RHC and RDC O 13A. See Chapter 10 ‘Case Management and
the date of the issue of the writ (for example, as insth&.case=0f an execut@y) the Wi Interlocutory Proceedings’.
and subsequent proceedings remain valid:; Stebb}f,gzg;'v Holst & Co ktd\1953 1 Al 44 Practice Direction 24.1 ‘Sealing of Writ of Summons, Newspaper Advertisements,

v ER 925.(1953) 1 WLR 603; Bowler v John Mowlem & Co (above)y, Filing of Documents’ para 7.

N RDC 0201 5(4). Claims by plaintiffs as personal réprescitatives me w 4 RHC and RDC O 6 r 7(3). Note, however, that failure to seal the originating process

J:;:gda‘:‘g claims made with reference to the same estate i personal capiet Is an irregularity that does not nullify the writ: A-G v Bui Thi Ngoan (unreported,

RHc 0% rD2((:2()) L L0 g — «  TCMP 331111993, 29 November 1993) (HC). |

s bl‘Ou.gh(l'S only applies in the Court of First Instance since suciat All writs must be sealed with the seal of the High Court: High Court mce (Cap 4)

36 Note that in the Cou:tn t?e ourt of First Instance. $ 31(1). Any writ so sealed and any copy thereof will, when. purporting to be S0
RHC O 516(2). As 1o :L 3 Instance, a body corporate must Su¢ by Scaled, be admitted in evidence in any civil or criminal proceedings before any court
(2). In both the o e posmon in the District Court, see RDC O 5A r on its PIOducﬁon without further proof: High Court Ordmanc.e 5.51(3)' .

urt of First Instance and the District Court, the next I All writs must be sealed with the seal of the District Court: District Court Ordinance

35

A .\Ull -

3] )and

person under a dicahil; ) 3). AS . '

{0 the procedyre os:b ;l::tg' must also sue by a solicitor: RHC and RDC O §0 1 20312 (Cap 336) 5 13(1). Any writ so sealed and any copy thereof will, when Mg
37 RHCang RDCO6rs lan ge of solicitor, see RHC and RDC O 67 30 sealed, be admitted in evidence in any civil or criminal proceedings before any
gg RHC ang RDCO6 5&2)(8). 48 coul.-t on its production without further proof: District Court Ordinance s 13(.3). :
e RHC ang RDC O 6 5(l)(a). Unlike the position in England, there is no provision in Hong K.ong for thg fssue 0

RHC and Rpe - 5(2;@' " Writ by post, although a recent amendment to the Rules provides for a hitigant In

: Person to file documents by post: RHC and RDC 0 63 r 3A(2).
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' fendant named in the wrjg#
writ for each de . -
(a) One copY oxf;haecopies‘ One of lhg extra copies (after frankip w‘:lc;
with l:’r‘; ;riat o fee) will be filed in the Court Registry. The plaingy
th‘eilar‘:nain the remaining C?P)'- R——
wi ies of the prescribed form of acknowledgment of g,
(b) Three COP s duly completed) for each defendant nameg ;, he

| part . .
(thfit f;’f['h“: aFck“m,vledgment of service will accompany (he Service
WIL”

of the writ.”
(c) The requisite fee. |

35 Tpoe oresentation of the above at either the High Court or Districy Coun
[4-2 he court officer will first check the forms for completeness. He
Registry, action number 10 the writ, which number will be wriuey i the
"?e" aslgnr?]l;r of the writ. Next, he will seal’” the writ and date the same | the
?ﬂ; l(O:l; Er(t) Registry, an action number will be allocated to l.hc action either y 4
Hi;h Court Action or Miscellaneous Ppgeed:qgs, or the acu.on may be assigneg
o the Commercial List, Personal Injunes. L1§l. Cons?rucnon and Arbitranop
List. Admiralty List, Bankrupicy List or Wm@mg-up Last. In the District Coyp
Registry, the court officer will allocate an action n.umbcr to the action cither gg
District Court Civil Action, Miscellaneous Proceedings, Personal Injuries List or
Employee’s Compensation List.™

[4-26] Particulars of the action number, the parties, the solicitors™ firms mvolved
and the nature of the claim will be entered manually in the appropriate Cause

Book.™ A case file will be opened on which the original writ is filed® and the_
Registry staff will then return the other copies of the writ 1o the issuing party,

Once entered 1n the Cause Book, the writ may be searched for, inspecied ;gn'd*g

49

l';roccdures in the High Count Registry. issued by the Registry T Junc 1986, T faciitate

e processing of an oniginating document, practifioners should identifythe dominan

;i‘:;‘;n‘m lhe'lop of the document: see Practice Direction No 24.1 *Sealing of Wnits of
50 ons. Newspaper Advertisements, Filing of Documents’ palggj"?fgnii"App A

See Notes : : : . patd Fand A |
b ¢s on Procedures in the High Court Registry, issucd‘b?r_thc Registry in June

AS 10 service. s .
-s¢e Chapter 5 “Servj P "
| Ce Service
< Aslo sealing, see ab o of Process and Acknowledgment of Sc

23 See alsg Chapter 8 Pleadings'.

5, o :
4 Each Lig has its own Cause Book

RHC and RD .
Ad\'cms‘:mcn(l: ?"6 r7(5). Practice Direction No 24.] ‘Sealing of Writs. Newspaper
- F1Ing of Documents’ para 3 provides that, when a writ of summer

'S lendered for sealine |
. N . . :
Registrar an addit € In the Regisiry, the party tendering it must lodge with the

e JOpal “opy. This Practi rects : . rict Court bY

104
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%56 RHC and RDC O 63 r 4(1)(a).

Sufficient copies should be presented to the Registry at the same tifie when the'wiil
's issued for sealing and not as and when they are required foRservice: see Notes oi
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[4-2 (58 A concurrent writ will be stamped ;i

ues ,
o current’ sealed 5%

nt writ is where a writ for service within the jurisdict

¢ with one that is to be served outside the Jurisdiction or vice versa,®

(4-28] The date of issue of thc? wnt marks the commencement of the action®
s si gnificant for two reasons. First, in calculating the time for service of the wri

RRG writ.®
gecondly, for the purposes of calculating time under the Limitatiop Ordinance

g © "'

»2.1 Court’s,power to backdate writ

(4-29] In an igb@?’@)riatc case the court has inherent power to order that a writ
ve backdated ®

222 Leave to issue writ

[4’.30} Leave to issue a writ is necessary in both the Court of First Instance and
| lhé District Courtewhere the writ is to be served out of the jurisdiction, unless
every claimumade by the writ is one which, by virtue of any written law, the court

has power.to hear and determine, notwithstanding that the person against whom

(g )

57 RHC and RDC O 21 r 3. For discontinuance without leave, see RHC and RDCO 21 r 2.

58 RHC and RDC O 6 r 6(1). A concurrent writ cannot be issued after the original has
expired: Doyle v Kaufman (1876) 3 QBD 7.

59 RHC and RDC O 6 1 7(4).

60 RHC and RDC O 6 6(2).

61  Godard v Benjamin (1813) 3 Camp 331; The Espanoleto [1920] P 223.

62 Asto service, see Chapter 5 ‘Service of Process and Acknowledgment of Service'.

63 For a consideration of the limitation provisions, see¢ Chapter 3 ‘Pre-Commencement
Considerations’.

64 See Cinerent Ltd v Gan Assurances lard Compagnie Francaise D’Assurances et

de Reassurances Incendie Accidents et Risques Divers [2010] 1 HKLRD 378,

[2009] HKCU 2088 (CFI) (plaintiff took writ to Registry for registration but clerk

at Registry, having inspected the writ, refused to register it on the grounds that there

Was no accompanying letter stating that the claim was for more than $1 million;

Writ only issued next day; as a result of concerns aboul possible limitation issues,
: register; held first

P NGl applied for writ to be backdated to date of first ik el )
at there w : the effect that the clal .
as no requirement for any letter (o ‘o have refused to issue

lllion to accompany the draft writ and Registry was Wrong "
the writ on this ground; secondly, the court had inherent power to order a Wik

ackdated: Riniker v University College of London [1999] /:.ll E
::a.de that writ be backdated to date when Registry wrongfully ¢
L, per Recorder Patrick Fung SC).
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= risdiction, or that the wrongful 3¢y

. :+hin the Ju e .o b egle
i s not within{ , ithin the ' Loy
the claim 'S.nn:::elto the claim did not take place W : Jurisdiction ss
It givi : : : ourt of Fir .
. g‘Addinonally, leave is required in the C St Instance jp
[4-31] :
following four €ase lhe person iSSUINg the wril has b?:n declared by the Coury of
(a) w.he“’i <tance to be a vexatious litigant;
First ﬂa creditor, to whom 2 debtor 1s mdgbtcd for a deby Provap,
(b) }vh;;mpwy, secks to commence proceedings against (he debior,
;:’rson or property after a bankruptcy order has been mage,¢
e a—— further below.
: 061 7(1). See
65 RHC and ?SDS the Court of First Instance to declare a person a vexatioys litigay
66 Thefgz:dein the High Court Ordinance ss 27(1) and 27A(1). There is no Cquivalep
are

provision in the District Court Ordinance..Application o Takc 4 PETSON a vexatinye
litigant is made by the Secretary fc.n' Justice or by an aftected person 1o Coun
of First Instance: High Court Ordinance S 27(1): An allected pcrspn 1S 2 person
who (a) is or has been a party (0 any of the chatlous legal procccqmgs; Or (h) hag
directly suffered adverse CONSEqUENCES resulting from such proceedings: High Cogy
Ordinance s 27(5). If the court is satisfied that that person against whom the order
i< 1o be made has habitually and persistently, an.d wnthoql any reasonable eroung
instituted vexatious legal proceedings. whether in the High Court or any infergr
court. and whether against the same persons or different persons, then. after giving
him an opportunity of being heard, the court may order: (i) that no legal procecdings
be instituted by him in any court without the leave of the Court of First Instance. afd
(ii) that any legal proceedings already instituted by him in any court are ngitg bé

continued by him without such leave: High Court Ordinance s 27(1). (2)_A"egpy \

such an order must be gazetted: ibid. s 27(4). Leave for the instilution{p@onﬁpd‘i'}ce
of any legal proceedings by a person who is the subject of an orde;;‘ihlof‘drt‘é under
s 27(1) shall not be given unless the Court of First Instance lS/Sﬂl!SﬁBd that (a) the
proceedings are not an abuse of the process of the court in question: and (b) thée

are reasonable grounds for the proceedings: High CounOf(hrmncc s 2T

appeal lies from a decision of the Court of First InstanCe, graniting or rcjusmgkm
required under s 27A(1) unless leave to appeal l;ag""bcgh*:grantcd by the Court of
First Instance: High Court Ordinance s 27A(2). The“pfecursor 0 $,27¢) ) was firs
ntroduced into Hong Kong as a result of thélactions culminatingdmWong Yie Knong
Ihe Hong Kong Society for the Blind [1987) 3VHKC 186 (C#),\On an application ©
have a person declared to be a vexatious litigant, the civil Standard of proof apple>
but regard must be had 1o the seriousness of the isstig~at stake: A-G v Haywan!
(195) Times. 20 November (CA. Eng) applying R WSecretary of State for the

flome Deparmment, ex p Khawaja [1984] AC 74, [1983] 1 All ER 765 (HL) Wi

. - . : ——
4 person has been declared a vexatious litigant, he should only be granted leane §
institute or continye

. ; e ol al
. proceedings sparingly and after a careful consideration
}?,f ances: Becker v Teale [1971] 3 All ER 715, [1971] 1 WLR 1473 «.\-\’j
Reg()‘.uggg *u Kwong v Hong Kong Society for the Blind [1987) 3 HKC 189 t(‘w
'99) Times, 14 November. In an appropriate case, the court may order 1
lhe_rgstncuon will n P :

roved DY d
solicitor or coypgel

67
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of a provisional liquidator:® gnq

d) where a person seeks to sue any person . -
( of the Mental Health Ordinance © CaITying out the provisions

23 Duration and extension of writ
2.3.1 Duration of the writ

f service, a writ of sy
4-32] For the purposes o S Sebiatl, mmons (other than a concurrent
Evrit)” is valid for 1.2. months begmn.mg with the date of jssye 7 This means tha::
once issued, the wnusvaﬂd and available for service upon a defendant within thé
juri «diction f eriod of 12 months. Thus, a writ issued on

A 4 hs beginning with the
date of the writ unlesS'tenewed by an order of the court. Service of a writ that is

wyénd’*i& validi,,:&y-\\.\t!f?ﬂl‘%i‘ender the service irregular and |

y

will expire O
day too late
that the wﬁtm y nOt‘x:served later than 12 calendar mont

1able to be set aside.”

“Howeéver, it does mot'mean that the action is liable to be struck out.”
--ﬁ_”] Where d party 1s joined or substituted,” service of the writ on the new

party must be effected within one year of the date of joining or substitution of the

68 AFC'o-mpanics (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32) s 186.

Note that most of the provisions in the old Companies Ordinance (Cap 32) have
been repealed by the Companies Ordinance (Cap 622) with effect from 3 March
2014. The old Companies Ordinance has remained in force with a narrower scope
of content and has been retitled the Companies (Winding Up and Miscellaneous
Provisions) Ordinance (Cap 32).

69  Mental Health Ordinance (Cap 136) s 69(2). An application for leave under the

Ordinance must be made by originating summons in the form of RHC App A Form

10 (RHC O 32 r 9(2)) to a judge in chambers (RHC O 32 r 9(1)), accompanied by

an affidavit setting out the grounds on which such leave is sought and any facts

necessary to support those grounds (RHC O 321 9(3)). N

A concurrent writ is valid for the period of validity of the original writ which is

unexpired at the date of issue of the concurrent writ: RHC and RDC O 6 r 8(1).

'l RHC and RDC O 6 r §(1).

72 Trow v Ind Coope (West Midlands) Lid [1967) 2 QB 899, [1967) 2 All ER 900 (CA.
Eng) (service on 10 September 1966 of a writ issued on 10 September 1965 was
set aside); Yung Mei Chun Jessie v Merrill Lynch (Asia Pacific) Lid [2015] HKC‘;
324 (unreported, DCCJ 3068/2013, 11 February 2015) (DC) (writ e 0nl.ilJ
August 2013 and received by defendant on 15 August 2014; held by Anc.lre\.v "
that, according to RDC O 6 r 8(1), a writ was only valid for l? months beglpmrg 5
the date of issue; it followed that the last date to serve the Wril was, accordingly,

2y ‘\ugust 2014 and the writ had not been properly served).

Yung Mei Chun, Jessie v Merrill Lynch (Asia Pacific) Lid, above
, ynch (Asia ra . Wah
" Knali Muhammad v The Incorporated Owners of Nam Yeung Mansion (Mut

15 ireel) [2015] HKCU 2076 (unreported, DCPI 1429/2013, 8 September 2015) (DC).
le under RHC and RDC O 15 r 6(2).
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