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CHAPTER 1

BACKGROUND AND INTRODUCTION

1. INTRODUCTIO@\QD BACKGROUND TO
SECURI NSACTIONS

1.1 Law
[1-1] The '@aw of security are derived from several
sources mcl@ srchant, contmct, property concepts, equitable

4 remedies ¢

[l-@e Law M or mercantile law, refers to customs of merchants and
hich w g:n in England and continental Europe, notably from the

n ards. In earlier centuries, in trade fairs, merchants from
and the Mednterranean counm travelled to M fro fairs.

ly ‘banking’ activities of the Knights Templar.'

[1-3] Law Merchant law applied to local English merchams and ndus. as
well as to those from Continental Europe with whom English traders dealt with

in English markets and those on the continent. In Bngland and elsewhere, special
courts were established to hear complamts about transactions. In England,
these courts were independent from the King’s Courts. ‘l‘hexefo:e, the courts
atfairs, the commercial courts of large towns, and the Court of Staple (dealing
with staple products, such as wool) were established from the fourteenth century
onwards, and they continued to deal with mercantile complaints until at least the
sixteenth century (for local merchants) and mid-seventeenth century for foreign
merchants. The core of jurisdiction in these courts was the customary law of
merchants, their usage as developed through their various activities. Remnants
of these customs remain today in the common law courts: for example, the effect

Q-

I See Ferris E, The Financial Relations of the Knights Templar to the English Crown
(1902) 1 American Historical Review 1.
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ecially in relation to the principles of contract law as it evolved
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N | Ok from the adoption of many of the principles of mercantile

AW - iere apt. as ‘rules of law’ . - -

et A, as "‘»,,,¢.xf§,9f law’ and in the nineteenth century, Parliament adopted
o ;c_'.l:;' 1ples as the common law of England, thereby making the

lying principles avai 148

*“w!” orinci ;le:s available for all persons dealing with the common law by

T f codifying enactments.
ghprcanhle principles were codified during the nineteenth

e e vt}__t___ hﬁwm relating to negotiable instruments and similar documents
Y the Bills of Exchange Act 1882 (see the Bills of Exchange Ordinance No 3 of

~
g

4*"‘-\?‘ T “#n

i ~)

i”’;g ‘ sale of goods by the Sale of Goods Act 1893 (see the Sale of
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- :-.s 7 -;‘ i
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g J\( "’7 :-'-- °r (1864) 16 CBNS 646.
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N Background and Introduetion
. go sationv 8 lalgc a“\().l‘n(- ()f s‘l§l|‘c Icgl\l;“‘”n \\ -
. apat from wqmc actions and principles. ‘mh Of .|hc Iy, h'-- (.12] These de.vclopmcnts were made Necessary, and
Law Mcrchml.with cmal-mhad me from merchants ASSOC1atIO W ; rogrcssivc alteration of the nature, effect and pmmin’cncc of ool by the
- : A | : ; .

enacted 10 o codmca"ogf Commerce who paid for the Preparag,, u :':s beginnings particularly from the sixteenth century in the fn: Company, from
for nineteen - ion of Chambefshc Darth orship ()rdm.angc No 1 of '3"7) S x company (to carry out monopolistic rights, sych as those granmte:)fa chartered
as the ASSO‘;‘ o Act 1890 (sce { ly amen ded pre-existing statutes (foy C\illnmlf tdid Company) th.rough thf: seventeenth and eighteen centuries w :;: the .F,:.m
Pamt‘?'zcn wry legistation mc!:* the Bills of Sale Ordinance No 5 185, <tock company (which functioned as partnerships), and con towing lhlmu";,e joint
“‘"°'°°f"58 Acts: see for !'Io"f,aﬁve (for example, the Bills of Exchang, ,,\”' sineteenth century company, which is more akin to the form it has toda g

Bl“SO were qultc inno amendments or ncw laws Were adon Th dcvclo ment of com it 1 y
whilst othcfs‘ Eng""d' many of these é5em but in other cases wiil; s Pl [1-13] ° mP - WP y aw brought about the Introduction of
Once enact . the same Mg, various trading comp ere entitled to issue ‘shares’ in the financial

. some cases the legislation itself. wey

English colonies in Asia. This proy, ;

s

h

the same shall be inapplicable ¢, I“\'\

sctivities of the company, the so-called joint

he C stock Co'"Pa")’ n which
ment (O e Crown itself) w ’ C
Govern ( ( rt r 1l ”) ds a subscribe the

. . Ir. These ‘companies’ functioned
origin ally as parlnchhlP§ with each ‘corporate’ activity being an individual profit-

= X s 1 \ : E )
- full force in ¢ the colony Of its inhabitants . making venture; the c{apffo.lbf the company was not permanent as each owner
circumstances © could remove his aégtaﬁ, after each venture. By the mid-seventeenth century

] ' hants’ prof;
_England required of its merc Profits
1-9] In the nineteenth “;“:;ye country and to make use of the products of
le this, Parliament and the courts were Prepareq o
industrial revolution- approach 1o legal regulation. So, whilst towards the ¢ng

fl'(\m

O

longex term capital, both equity capital as well as debt capital
ings-with re-payment of money on termination or default), became
“The result was tlgg introduction of a secondary market for trading debt
NS . Thenthe limited liabilit '
and €q i ruments. ,Ihﬁnghe. . ity company developed as a discrete
legal-entit S res l‘%tég’m capital being owned by a fictional legal person who

’ % ired to u er&ke commercial actions on its own account. Whilst the

: O va
allow 2 ms:z:::ny codification of what had l?een law lperchanl principle, 'hant woulrﬁ’e‘ﬂ)r could have, mortgaged his assets, this meant that their
the mineteen th; girements of commercial law, micro-regulation y . "-’yse was lost to until redemption as title passed to the mortgagee during the
took place to meet the TEAT= i icular those relating to b o : il

N mmercial transactions, and in particular those INg 10 borrow ing loan, and thereafter on default until sale. Assets sold or dealt with
abscm.'n:w < and thus the development of the banks over the ninctccle; ; of the borrower’s business could not be mortgaged, and for this
of money DY nmumecmbasic > of commercial law up until today. Three featug, easonthe floating charge enabled merchants who had mortgaged their lands, or
::n;n S?n (t’hi it ~who'did not own land, to borrow on the security of the ‘company’s undertaking’.

1-14] The third matter of interest is probably the attempt to protect the owner
of goods from the activities of a rogue. Usually this requires the law to decide
which of two innocent parties is to suffer in cases where the rogue has passed
possession of the owner’s goods to a bona fide purchaser for value without notice
of the defect in title. Protection of the purchaser represents an exception to the
principle of nemo dat quod non habet. This principle is that ‘no one gives who
possesses not” or that ‘he who has not title cannot pass title’."

10] First, the conversion of mercantile law (previously applicableonly i
g;dmts md traders) as part of the general, common law wasffma‘dc avatlable |
n commercial transactions generally. Legislation reflected thie, law Merchafity

well as other relevant commercial matters including developments in gmoded |
—— ! ‘Whch of theaunecent |
commerce. and sometimes with a large overlay from equ Muc of theaineteent: |
century legislation remains enforceable in its origin@'ﬂ*'m Hong Kong.

il

[1-11] Second, the role of equity was in enablifig\the cflecine |

[1-15] ﬂ’iéliis'.*..';;)ﬁnciplé and several exceptions were entrenched in the Sale of

introduction of various transactions i ‘traditional forms ot | S e 1 R
p : : as well as : the mvnvaipggra?;; arty whoin | Goods Act, and the Factors Act. Their presence and the manner in which the courts
: fonn s ; '}i b ‘on e df\nsed P N p les relatin: | usually weighed the balance against the true owner in any circumstances where the
BT W R .w the JEOREINES » SET foreXpigp'e pr.mc)lp s such x excépﬁéﬁéf Werepresent, spurred suppliers to develop various forms of personal or
zd” | mhfﬁ”ﬁg“:ﬂm et ams‘ti o u;e Of;::;;i; c:laU\\ quasi-seéﬁﬁty,féﬁch as hire-purchase to better protect their property nght.
- that under a lease; and the examination and classification of agr - IR 8, .
'. | ity’s intervention in recognising future or after-acquired propert P S P .
- IR : - ompanic’ 12 On this, see the early legislation such as the Joint Stock Companies Act 1844, the
have been possible, with the result that ¢ Tus B Joint Stock
Lt SRS, e ’ Companies Clauses Act 1845, and Limited Liability Act 1855, and the Jowt SX

| . - A
RSP o & 10 b 2 | far s 4 SR trading st :
"3 elo m whilst ‘securing’ their Companies Act 1856, and the Companies Act 1862.

See Helby v Matthews [1895) AC 471 (HL) but cf Bruton v Quadrant Housz:ng Tn‘m
[1999] 3 All ER 481 (HL) (where a licensee was held able to gfam a lea.s.e of ‘la‘nd ::;
the duration of the licence, despite his absence of possessory rights derived from the

holder of the legal title).
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Commercial Law in Hong Kop 2

L |

: S b o wction ate o
Law Merchant. Apart from codification, a large amount of ¢ N ack round and Introduct

enacted to deal with commercial transactions and prine; ned, by the
made necessary,

: R S. Mue
for nineteenth century codification had come fro - Uch of . ments werc ; company, from
3 ™ Merchy by, (1-12] These deve lop effect and prominence o>y

H nts’
as the Association of Chambers of Commerce who o : th century in the form of a chartered

. paid l‘()l' lh\ K'{i[]nn\ \
the Partnership Act 1890 (see the Partnership Ordin :

Mo, . & ings parti |
; ; . ance Ng l o "‘*"au.-,. !:f:beginmﬂﬂ cularly
nincteenth century legislation merely amended pre-exisgin L 18 :

) St ] y (to carry out monopolistie o ghteen centuri€s with the jomnt
Bills of Sale Acts: see for Hong Kong the Bills of Sale ()rﬁi‘nf:lu\(cs (for tx\ ::gi‘%mpany) throughl ™ .ns). and continuing throug'lz'l to the
whilst others were quite innovative (for example, (he Bi||¢ nee NUSnf I‘Q: stock company (whic the form it has t /

: Of Fy,
Once enacted in England, many of these amendments of new | I_mhanpc ,

Y the introduction of
In most colonies; sometimes in the same form but in other ca WS Were o4

y * jal
] ¥ . 131 The development . 1.4 to jssue ‘shares’ in the financi

to reflect a common Proviso in most English colonies in Asia'\.;h“"lh Vang, g‘r::‘],s (rading companies . d 4 company, In whlc!l the
fhat the laws.of England, including in some cases the legislation il\'-‘\] Provig, sctivities of the company, "\ cubscriber. These ‘comngC.s’ funcnongd
in full force in the Colony, ‘except where the same shall be inap ;lL l Were Government (or the Cf.°‘”" : h te’ activity being an individual profit-
circumstances of the colony or its inhabitants’ ! PPlicable k, originally as Pa““t;'s'“ps we anent as each owner
making Venm;, Y c.a ‘d-seventeenth century,

1.4.2 The development of commercial law could remove oyt capital, both equity capital as well as debt capital

the demand ff’f |
[1-9] In the nineteenth century, England required of its merch

e ants’
around the world to stabilise the country and to make use of 1 Prolis

he Producs 0f &

industrial revolution. To enable this, Parliament and the courts were

inats It), became

f money on termination or defau ;
i 1on ofya secondary market for mdlng debt
imited liability company developed as a discrete

: o DIepare; tal being owned by a fictional legal person who
allow.a ‘laissez faire approgch tg legal regulation. So, whilst towards mec;' e @ommercial actions on its own ac:count. Whilst the
the nineteenth century, codification of what had been law merchant P“nu;'c ave, or. could have, mothaged his assets, this meant that. themr

took place to meet the requirements of commercial law, MiCro-regulation s
absent. The commercial transactions, and in particular those relating to bomm-;
of money by merchants and thus the development of the banks over the nineges

century, set out the basic pattern of commercial law up until today. Three feay:
stand out in this regard. ’

% ‘and thereafter on default until sale. Assets sold or dealt wit.h
fee"of the borrower’s business could not be mortgaged, and for this
¢ floating charge enabled merchants who had mortgaged their lands, ?t
.d not own land, to borrow on the security of the ‘company’s undertaking .

[1-10]  First, the conversion of mercantile law (previously applicable onl;: The third mitte{-.of interest is probably the attempt to protect the owner

merchants and traders) as part of the general, common law/Was méde avaiizi oods from the acﬁvnne§ of.a rogue. US}““Y this requires the law to decide
in commercial transactions generally. Legislation reflected, the/Law Merches mchdm innocent ?amw is to suffer in cases where the xogue has passed
as well as other relevant commercial matters including/developments inmos ession of the owner’s g0ods to a bona fide purchaser for value without notice
commerce, and sometimes with a large overlay from equity*Much of théninei of the defect in title. Protection of the purchaser represents an exception to the

ety leaibc . LN T g . Kon) pnncnpleof,nemodat quod non habet. This principle is that ‘no one gives who
ry legisiation remains enforceable in its originalférm in Hong Kong e iQ‘v BRENAL hs ivho bas not title tp hen

[1-11] Second, the role of equity was esSential in enabling the efiec

. . S Y [1-15] This principle and several exceptions were entrenched in the Sale of
introduction of various transactions, as well as in'the revival ofteaditional forms* sy !v*md he Fa RSN

: , ES Goods Act, and the Factors Act. Their presence and the manner i ! courts
assistance, and protection. Protection was devised primatily for the party *1* usually weighed the balance againstthz true gfvner it::ny cm::sm'wh:emthe
modern terminology is called the ‘consumer’; see forexample principles relat ﬁm&g er

, o s A s were present, spurred suppliers to develop various forms of or
1o clogs on the equity of redemption; relief against forfeiture of interes!s such Giiadie hii&o up personal

e , such as hire-purchase to better protect their property right.
that under a lease; and the examination and classification of agreed sum LIJJ;“\ S AN Y1 1o P rty ng
But for equity’s intervention in recognising future or after-acquired P 12’ z Onthi .
the floating charge would not have been possible, with the result that compai® 220 118, $C0 the early legislation such as the Joint Stock Companes Act 1844, the

would not have been able : g .o’ their trading Slovt C°"“PN\1°8 Clauses Act 1845, and Limited Liability Act 1855, and the Joint Stock
A n avie to continue to trade whilst ‘securing Companies Act 1856. and the oanion Ak 1860

13 Slee Helby v Matthews [1895) AC 471 (HL) but ¢t Bruton v Quadrant Housing Trust
Eh:”] 3 IAll E:l :f‘ll (HL) (where a licensee was held able to grant a lease of land for

—_— i duration of the licence, despite his absence of possessory rights derived fic
11 Section 3 of the Supreme Court Ordinance (Cap 4), enacted as No | 5 of 184400 holder of the legal title). . . o

legislation adopted in Hong Kong.




e legislatine ».
/(  the ninC(CC"(h century, th & & /¢l o

So. during (he late "w;; and & ended carlicr 'C"m“‘cfcflf‘ll Princip)
- O, . ! mpany. 10c¢ coy
! l“']mcm in Engla A ..\amﬁty in the person Of. s C:] 'np'ld()i’llmn (r 1“"““
'Pa?mhl of the new egal |d°“0ns of loan and security, and 1 ;1 S "l't Hiop,:
in N8 rominent in TANSICUY o olied in new ways, ane /6 [ 10y
N:amcm - Were pmp(mﬂded a mained n force: often. how e\
CQUilahk rules ;"Com\‘c. the basic structures rc |
mnsacn(\ns. -

with a new title Of form.

: developments
' idi complementary, mneteenth cenqyyy
»re other subsidiary, Of
[1-17] There “f‘uzing,
dc\vck)pmﬁms inc - : o | | |
hibition of ‘usury , 1€ the charging ol mierey

(1)

2)

the abolition of the pro
in 1854 followed several d
1900 made necessary by the exc

nders after 1854. :
mon:tyllcm be noted that more recent, twentieth century developmeni,

of remedial relief in the form of ‘resﬁlutif)n’, as thg prevention of
general, unjust enrichment, have resulted in a practical reversal. o
perhaps avoidance, of the common law rule that "a ert does not carny
interest unless the parties agreed expressly or by implicaton that i
<hould’.* A case in which unjust enrichment morphed into “common
law damages’ in relation to repayment of overpaid tax, was Sempiq
Metals Ltd v Commissioners of Inland Revenue,”” where the House
of Lords said that the court has jurisdiction at common law 1o award

compound interest in respect of a restitutionary remedy for the time
value of money paid under a mistake. It may well be that this view

ecades later by the Money-Lenders A
esses of unregulated, rapacioy,

can be extended beyond restitutionary relief as a general factor intoun
contracts. Indeed, the House of Lords said, of compound intergst_im

Sempra Metals Ltd v Commissioners of Inland Revenue (abeve). Lhdl
it 1s now the accepted form of interest in commercial trapsactions:
the use of the assignment of the benefit of a chose irf action s a form
of security for the book debts of the company, assisted\by Equity 1
permuting by the company to grant mﬂﬁwﬂm future propert
> the proceeds of the book debts, pri ose proceeds cOme
;:; ﬂ; :;nds Of the compan)'." This made possible 1 the
s mﬂwmz charge, in which the trust, equity °
between legal L ki played a role. Any jurisdictional diffcrences
the Judicature ngose had been abolished\in En gland by
: 3. Itis to be noted that in Hong Kong

there was no separation of ¢
common law courts, !

Background and Introduction

/
(3) the €

assign
in Dearle V

stablishment of principles of priority in relation to multiple
ments of the benefit of the chose in action, known as ‘the rule
Hall’,"® thereby enabling the assignment of the chose in
action (O function more perceptibly as an element of security; and
the continued presence, of several Chinese customary loan
rransactions which have been somewhat changed by legislation,
such as the chit fund (see the Chit-Fund Businesses (Prohibition)
Ordinance (Cap 262) which restricts the operation of certain chit-
funds), or the modern regulation of traditional pawnbroking (see the
pawnbrokers Ordinance (Cap 166) for which the customary rate of
st, namely 3.5% per lunar month continues to apply).

(4)

intere

1.4.4 Nineteenth century developments in contract and property law

(1-18] Apart from codiﬁ_catl_io?,‘tjhe nineteenth century was a busy period for
legislation relating to cor?_me{\cml.tra.n.sactlons, .the dev§loplng regulation of the
company, activity In relatgonftofpnon.ues found 19 a variety of contract, property
or security dccision?,ga‘hd_the exteng_x_on of certain contractual concepts such as
resulted in Carlill m’f’folic Smoke Ball Co." The great commercial ‘invention’
of the ninetee ry was, of eourse, the floating charge enabling companies

I r@in trade, both present and future. The nineteenth century also

Al adaptation of the law merchant into the common law, especially

9

e godification of pring’i‘i')lés, for example the Bills of Exchange Act 1882.
Internati¢ | trade e%“;&i that the Bill of Lading retained its traditional attribute
sBxgonly common lawdocument of title.

[1- factor that enabled the expansion in, and further development of,
commel 1al law 1n the nineteenth century was that of the payment of interest on a
loan. The proscription on the charging of interest, which had been first introduced
m°1190 as usury, had been finally abolished in 1854 by the Usury Repeal Act
10 meet growing commercial demands for freedom of contract in lending and
finance. Although there had been limited modification for specific circumstances
iot:lteer the.centunfas thereby allowing a money lender to charge a statutory rate of
o estin certain cases, the repeal meant that there were no limits at all on the
ount of interest chartieable, and interest was no longer to be considered contrary

. at it was sinful to make a profit on the loan of money.™
CO"SCQUCDU)', without b@ers, the rate of interestpﬂowed freely. Exorbitant gnd
cohiEicty i tt‘: rates being charged as a norm, and in conjunction with loan
ntaning other unconscionable and oppressive terms. Whilst the Court

could regpe :
e inlc)lelfli a.harsh and unconscionable contract, the unregulated rate of interest
nite and unreliable cause of complaint.

l

arli .
Ch;,:l:, v Carb‘olw Smoke Ball Co [1893] 1 QB 256 (CA, Eng).
0ers v Goldwin (1804) 9 Ves 254.

Y et s



: wial Law in H Kon

the Money-lenders Act was passed {q fe.

- ered. and to impose some restraint on the rate of ;,,
: mhF simply taqllil'ed an application to register and the Pal;‘;::“
foe; hence there was o supervision of moneylenders or any inqiry . i
the moneylender. The Act provnde.d for nsertion of ch~‘ lo
the lender and the details of the loan in the agreemen_ R Ay

. : Ul the
conduct of the money lending business. It wag no »

CRula,
be licensed by the Board of Trade; however, 4¢ lhc":d
N

S leriy
ny of the

by m the lender to :

2 o certain InOBEY lenders.and-o‘ommm lctans to be exempt from i
m' 4]l transactions were covered. Licensing required some form of scryg
person applying for the hicense. Freedom of contract allowed the parties (o More
correctly. the moneylender) to contract as they wished so long as the terp,q Wcrt
not illegal

[1-21] Reabstically, untl 1911 the Court would enforce the promise to
interest without much scrutiny. So, where a contract expressly provided
pavment of interest, the court could not intervene.?' A court of equity woulq allow
the pavment of interest, despite 1t not being referred to in the contracy. where

mortgagor sought to redeem his land on repayment of the principal of g mongag:
but had no contractual obligation to pay any interest. The court would only g}
redempuion on the payment of interest. Once interest rates were free to floar there
was exiensive development in the loan contract with corresponding enhance
of the forms of traditonal security in support, in particular that of hypothec
for company charges, both fixed and floating. It was the special facilit

Pay
for the

ment

y of equity

that permitted the introduction of both forms of the charge, covering both presen;
and future property. Other forms of sec 1 iwhwlgigomlshed or wq"e\‘ devised

included the use of the pledge for indi fibrokers,

- known as hire-purchase to ¢ title of
the principle
10 GOCS NOt have fitle.cannot pass ttle.
-4 | *l

,
v

was ifferent from
d thatthe usury laws of

 there wasino agreement on the
accepted rate: At that time, Chinese
/o pe; (c ” Then, Ordinance
\ct 10 w 1g despite the terms

L the English law of usury did

ge was enacted o state that

515
» *
;

ations

k- _ Background and I""'()(lu(*"'()"

: Principlec
et . 08""8 char ¢ PIEs to prod
i iieth century, particularly in the later decadcs, mg keaend Others, ¢, 100 did ':;:

rce and to enforce sophisticated transactions hyjj i, eds of

e M; amongst these are derivatives oot On the bagjes of contrae

ot it for differences), and the Romalpa Claﬁir:ee based on Nineteengh

O gl N
Y o ot - :

.8 Terminology
< i ' b:a: b :

R R A
"

It , ‘seller’,
are used, depending on the nature of the transaction. So too

refe “9,‘, 'gzmongage when it involves land and complies with
*% ¢ cmgand Propeny Ordinance (Cap 219), even though
.‘ “ ah! ,;" B{/‘d‘eta.uonls In ma]lty a hypO(.hecatl()n in form but a
DSk ) 44 of the CPO (sub-section (1) dealing with
n n, and sub-section (2) dealing with its substance). To
niusi ‘ e term ‘creditor’ will be used generally here to refer
o SLAESODIReS, zgnantee, and person to whom a debt or other form of
,. ] ‘,f '! cSponding term for the pany Owing these duties is that
(91 He debtor”, Onl \g necessary will the exact term be used.
.. "% PHIAsE dorms of security’ (‘securities’ generally) will mean the
" . i€ 1ormal, or real, security being described in this book, namely
'84g¢, charg p!edge and common law lien, as well as various written
o 58 SECUIE repayment of a debt relevant to transactions in financial
Serenere s no relationship to the assets of the debtor,** and a varied
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L &Ud [1994] 1 BCLC 485 (CA, Eng) finally ovcnulcd i.n
vestminster Bank plc v Spectrum Plus & Ors [2005] 4 All ER 209, [2003]
ard Services Ltd [1986) 3 All ER 289, [1987] Ch 150 (ChD).

ik action is taken to access them by way of remedial relief: se¢ Singer ¥

2111 AC a1
', 4 ‘.' k‘ﬂ-‘(_“ ‘ \l (HL)Q
Y




Background and Introduction

//ﬂ’a’ MW —— //_—L I — e
n Singer v Williams,” it was said that:

hich seek 1o rece ad
mmal 1n nawure, W LQLI“M
transactions, largel)' pllfcl)' con quas“”c‘m‘m ¢ [l-”] A mﬂm‘ meaning of the word “securities” is not open to d
namely the the laim the payment of wh Oubt. The word
h results |n anor : :W a w Ol‘ C p y | w 'Ch l§ n some Way mul’cd !
* gransaction 1s onc whic P opnua,) | : ‘would generally consist of a right to resort o some fund The
forcement of a pcrsonal obligation; some fory, s - wﬂ“m ¢: but I am not prepared to say that other forms of qcc:' ?rnpcny
ri
which seck to imitate the effect of a secur; ity | ” <onal gual'amec) are excluded. In each case. however, where the i,,::,’c ,:
these transactions attempt 10 disassociy used in its normal sense, some form of secured liability is postulated. N, doubt
v due to problems with priorities and per fullon the m“nmg of the word may be enlarged by an interpretation clause contained

| te, as by the interpretation clauses in the Conveyancin
X i;;p::;u,qa 1881, the Settled Land Act 1882, the Trustee Act fS?)";d ::jw;:,{
R, Finance Act 1916; or the context may show, as in certain cases relating to the
on of wills, [Re Rayner ([1904] 1 Ch 176, 89 LT 681) and Re Gent and
55 Ch 386, 92 LT 356)], that the word is used to denote.

esin the ordinary sense, other investments such as stocks or
@ @of any such aid to interpretation, I think it clear that the

(1-29] The word ‘security” (Or ‘securities’) can mean
where the owner of an asset owes a debt, or (p,

(1) the position o b T ganon, to the creditor and thay 15t be construed in the sense above defined. and accordingly
mon 1s secured 1n some way gtvmg the creditor a ri 2ht R s 0.2 company.
1o resort to a fund, or property, for payment; . | with this in mind, defining it where necessary
() the position where 2 third party, qua indemnitor (or indemnifier) o
quarantor. offers to pay the debt or to be financially responsible for lief
the failure of the debtor to perform his obligations. The third pany
might also use his assets as a formal, third-party security on behalf no secured interest, the remedy of the creditor will rest

of the debtor by way of charge or mortgage. This binding of a thirg 0 trac ‘ln contract the case of a contract, the remedy can be:

party s assets is referred to as a collateral transaction which extends the
manner in wlnch the aeditorcan seek repayment or satisfaction; and

I y & uid rm : tdebt requiring thereby court proceedings;
12) “perhaps achon for the ‘contract price’ again requiring court

.\\\ o

ach of contract; again requiring court proceedings.

ﬁ: s r@ ) and (2), the amount sought is a liquidated sum. For (3),
EHIPOSC, the amoun ;si aliquidated requiring the plaintiff to show loss from the
addmonal ' breach assesse : “' ofHadle.V v Baxendale **
umentation to R A P
) In all three ¢ :~-~.,~9~ ure to honour the judgment will result in action for

xamp q 46 to 50 of the RHC) thereby expending time
0ut a C? i\ e of full recovery. Often the remedy 1s that of a
eg -.;’2’3&}": ;r: st the land. In some of these cases, action 1s taken

NVEr' as secul t for the RS ..ai A0
0 e | Y then under the Parti wn nance by obtaining an order to sell the subject land.”

"

oy .,).0 -3 ~Q \—?‘r-‘k
X ;

t of the asset
ntial documentatic l.-l;v‘f-

> initial mentation T nj > the de{) t, then it
s, and evidences, a contract’ w h gives mo.jmricdiate

-

-

oy 1
&

- s S RILALY

~
3 Lum - -J‘ s
— - - - »

e
1€ SCCU!'Cd assel, e ("] v

rest acts as a back- - i

7 a debt, by resort 10 t 192 ‘%l AC 41 (HL), at 49-50.

ch of the obligation (0 8 Hadley v Ba §43 -60] All ER Rep 461, (1854) 23 LJ Ex 179, (1854) 9
, proprietary right -Ja w ‘* a)uIBankofScorland ple [2005) 2 All ER 71, [2005] UKHL
nd De 2 Investments Lid v Richly Bright International Lid [2013]
3 ’*"*) : 8 HKCFAR 232 ; and Paul Chen & Anor v Lord Energy Lud
IKLRD 495 (wm)SHKCFAR 297, [2002] HKCU 236 (CFA).

en C ’7 n Finance Lid v Chan Tat Man Simon & Anor [2019]
| ’“’ HKcusow [2019] HKCFI 1932; and Ng Muk Fun v Silver

Ano w )] HKCU 2979, [2020] HKCFI 2117.

,; »(m,) Knightsbridge
fBlama Furnaces €0

.
-

11
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————————

1ONS rcfcn’ed (o throughou e
ome of which arc also termed i,
(ill others as ‘C“"Hm-,”‘l
+ risk on a third party 3, ;,T,
but not the form) of ; . .1.
mortgage, pledge or common Ly |,
h the result that the subsigy, .'
In sO dOin& the credio t'\hl\!\
sustain, and actively proreg |
ting rights of secured creqy,,

[1-33] There 1s another group ol.' trans
are generally known as quasi-securties; S
securitics” others as “purch ‘
<ocuritics . and a further group as (ax .
laree these transactions seek
«ecured transaction. for example, a charge, .
despite the absence of necessary fonnalmetsu g
the particular transaction 1S purel?' contractual.
that the form of his contract wﬂl'mamtam,
nterest. and right of recovery despite the compe

PrIOT INIETCSIS and such.

1.11 Novel interests

until 2005, there Was some confusion in dealing
:n action was evidenced by a docun,

Development Ltd & Anor v Lai Ky,
Allan; Douglas v Hello! Ltd (N. 1,
t, or writing does not )y,

(1-34] For some tume,
jocumented intangibles where a chos¢

The confusion was settled 1n Silvgr éS'tZr;e
' - % and see O v
o' James A iscdon the presence of documen

in action. . | |
nt of the principle has been a series of new

ASSOClaled ined in an electronicC database, as well as other

It has been suggested that a ‘new form ol propern
certainty in the criteria for creating, recognising
these novel interests: on this see Chapter 18.

Q
é\O
95 C
S
O N
$$
N

forms of ‘tradable’ assets
could assist In establishing

dealing with and remedying

'

os‘p' ']
_ _...:_.T-.;;;;, g .‘..‘ A wf . 3
Wy ’." o e of . ‘(’ql
et ",..-"-.'44" 4d & Anor v Lai Kwong Ching James & On |-
”' s E { - :‘ _' J\ym).

~

ouglas v Hello! Lid (No 3)
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’¢ d in parti

pRoPERTY
PART A
QCKGROUND
{_ INTRODUCTI
1.1 Fe roperty

1s described as personal property, and it is divided
) chose (or choses) in action, (2) chose (or choses)
as chattels real.' There is no ‘real’ property in Hong
ohn’s Cathedral; the term ‘real’ is used to denote freehold
A vision 1s made in relation to choses in action and choses in
sen present and future property. The reference to future property
le principles for protection, and thus transactions with future
e equitable. Common law was unable to deal with future property
losing the opportunity for the vast field of equitable charges over company

that developed in the nineteenth century.

ong pro
. These
on, and
ther than for

[2-1] |
into
i

1085€SS10
relies O

\ lp%?ﬁ
. 2-2] Some assets are referred to as ‘fungibles’ meaning that they have a

commercial quality but one fungible can be replaced by another without loss in
value.

[2-3] An important element when considering property is the principle of nemo
dat quod non habet.

‘Property’ itself involves a bundle of rights: these include ownership;
possession; use; enjoyment; and relief on abuse by a third party. In property terms,
the concept covers corporeal rights (such as chattels) as well as incorporeal assets
such as Intellectual Property [IP] rights and shares in a company.

lz'f‘] A Chose in action is a right that can be enforced and enjoyed by taking
action, It has no physical attributes, making it ‘intangible and immovable’. There

I Historically under English law, land held by way of leasehold was treated as
personal property, hence the term ‘chattels real’. Although for the pUrpesss of
relief on the dispossession of the lessee of leasehold land, this distinction between
leasehold and freehold in this regard was removed, yet the classification of leasehold
land remained. The general definition of ‘chattels real” is thal they are extracied oul

of real estate,
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“hose in action resulting mn: (1) the benefit of y,, Cho,
;

action to enforce the right, ang .

h right of the holder to take action . (2) g,
v mﬂfotcr: tg‘em that is the obligation to perform Which on default mqy [
N:dcn.-;m' ¢ pantor ued by the obligee/covenantee, ¢
obligor/cove

the defendant when s
[2-5] By contrast to the ch

are two clements 1n a

ose in action, the chose in possession dop. |

. 1 d capablc of

< ({ is movable, tangible, an | Phy

charactensucs. [ \ a me(yof forms of securnity are il\'illl\uhl
2 As such ¢

» " ; d
Phillips of choses in possession include goods. heay,

mach icles, X o A chose In possession can be
: ' and stock-in-trade. A chosc¢ 1  altac -
to anlo?achve:se in a manner similar to the concept of fixtures over Jang lt,(:

choses in possession. this attachment is referred 10 as either accessio, confyy;, &

specificatio.

(2-6] The third division
included fixtures. that is
as 10 become land. Due 10
land-owners in Hong Kong,

e

ICal

property 1s that of land; this category of interesyg .
:lfattels that have been attached to land in such , \:l:\\
historical reasons, as there is no frechold availab) |
3 1and is classified as dlaﬂelsl real. Land is alicny,,
. easehold, although in legislation and in comp,,
pmiancem e Weil?;lsee 1S ml?'eued to as the ‘owner’. Whilst much of lh:
rerminology and application of principles, found in traditional English proper,,
Jaw. are not entirely irrelevant in Hong Kong, thev,dcvelopm?nt of land Ownershy
and occupation has been relevant to the system developed since 1841 onwargs

1.2 The basic elements of personal
[27] The clements of rights over an item of personal f

v i AR A N B

.
.00.\-.

n equitable charge over the @cﬁt.ofa chose
i R R gy, L B |
ion of personal property relates to (he
e _""':T -.'.\?::;?{g;)l\ 9 A *
cated. Where a contractual. obligtion is creatcd ovc
sives rise only to contracual rights on default, namel
. P S - debt. However. if
Al ',reson to the
st, or legislation.
of satisfaction of
gee where appropriale
) "s 4?&’& ' N cxamples Of this are
ywer appoints the lender as his
* by the borrower on entry 100

P T ¢
vy
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ediately on default.

’! 5 3
.~ ‘ .
N
. '

"
. L 2 ile SeC
is held on frechold utie:*

4

Cap 1014).

.y ri
- L

/_—_'__—__ Pr()[fir_l!‘
al property ma ‘
Y be classified
ghts for which , e

property, For

n 7i
De Mattgs Gibson | and

} ex. . s relief results eith
¥y by the parties importing that change into their agrce:ci:) Z,r tt’:c
nade y

by expand.ing the current principles granting relief in accordance wi
shes of the partics rather than under traditional legal principles, e with

court
the W!

1.3 The differences between the three types of property

(2-10] The main differences between the three types of property relate to their
annb"‘“-‘“d in partic eir relationship to whether or not the property is
mngiblé or intangibl le or immovable, 4

on, as cither the benefit or the burden. is an Intangible
of property. It is merely a right to sue in court to exercise
:sented by the chose. Generally, this will be in an action
order the debtor to make good his promise to pay
) prog um but one based in contract. This makes the mteresf
al. A chose i ’ on is sometimes described as either: (1) pure personalty or
itary. personalty. The presence of paper evidencing the pure personalty

altec, the Classification as a chose in action.

5session 1s a tangible and movable asset. It covers a wide

“of items of personal property. The owner has a proprietary right to recover
 when it is dealt with adversely by a third party.

. . W

_‘.--.'.- : oy." .
. B LA
- .' . 2.y

. o of &

] Land i "w o’}@ble but most transactions with land will give rise to a
etarv :ir,.vr\,';.;!‘. .ﬂ" I

The a U; items of property determine the manner in which the
 be dealt with. For example, an intangible asset cannot be the subject of
scurity; nor can land. All assets may be the subject of mortgages or

.

of which can be legal (for land: section 44(1) Conveyancing and

sance (Ca %19)) whereas a chose in action may only be the subject

. e (LU7¢
o .'.‘- f % .‘.' PR ot .
' f-.‘\t
e -
-
—t

: ¥ P - vy ~.
> F ' A - ’
R . e .
3 . T,

y £

’

| o .} g_’,"?’ k . : .
litional description of types of property

1 of pe al property classified as intangible is also referred to
rporeal interest’.” Thus a chose in action also can be referred to as
1. Other examples are interests in land, such as easements. Other mterests

. -y - . :
) L8 '-""”‘ ce !
- » <

al interests’. Traditionally, the term ‘hereditaments’,

2 L PR A
L as COoIpc
= 2 R

| e
nvestn .:;-‘.;,jf‘? Terrigal (1965) 113 CLR 265, (1965) BC6500350.
1843 -1860] All ER Rep 803, (1858) 4 De G & 1 276, (1838)
' . -Jb k‘,' f).} 0 l'":

k of Mon ai Petroleum Ltd [2001] SCI No 70, [2002] SCC~7 (SC‘(:"‘");
glon v Magee [1902] 2 KB 427; and see Colonial Bank v Whinney (1880
a5 426, [1886-90) All ER Rep 466 (HL).
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