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Introduction to the study of the English
legal system

The knowledge that you will gain from studving this subject #ill pravere /o for e chst
lenges ahead of you throughout the rest of vour degres This text is not designed o tench
you ‘how’ to study the English legal system (ELS); for that vou T Ers o sesle ur mother
book, for example James Holland and Julian Webb, Learning Lezal Pules (108 =dn. Oxford
University Press 2019). , this text is designed to give you 2n insighr mre e cperstion
of the ELS.
In this text
system, includj
namely |
also conss
Th

ofthemdanmmofﬂnms.mmem&:hm
and the courts, through to the persommal of Be lsusl system

m f ‘learni
b@at the ide§ offdoing it all again’. Don't be fooled, however There is much o e 1.5
at studengsdo pot know; theythinktheylmowitnnmw:tohm
hperate solicitors can appear in the appellate courts, for exampie
T p videsadetailedyetconciseaccmmtofmamm;auu‘-mh
aw%when studying the ELS. We recommend that you use this text asicngside an up-to
book on the ELS, many of which are published by Oxford University Press

lanville Williams, in his text Learning the Law (12th edn, Sweet & Maxweil 2002, stated™

. Lawlsmecementofsocietyarua!sommmdmmaum

one's understammofmumaﬂairsnssnmmmmmdmhmaw
andsknllnlnterprethgmewﬂtvenwa'd.aswelassammugdm“

The English legal system

As a starting point ithmﬂmphuh&ﬁﬂmﬂ&mwu“‘-m

@




e word that many of you may be familiar wity, 4

ey
boils down to a smsm greater detail later; however, in brief, the UK g

18 g
«countries’. These four countries are subjected the

each mdwxdual constituent has devolved powers (Lo
in concept to delegated powers) allowin
between laws of the UK and laws (¢

s

o

rticular areas. the Oty

arises, the UK law takes precedence.

observe the United States of America (US A), , whigy
tes of the USA, such as the US Constitution (178y) by

.+ orants certain devolved powers for each individual state, for eXampj,
wmchhig:h is lawful in 32 states). Likewise, in the USA, where a confiict Alise t

d state law, federal law takes priority as a result of the 'SUpremacy Clamg
Article IV). |

death penalty (W
rween federal an
(US Consﬁtuﬁon (1787),

of the Laws in Wales Acts 1535 and 1542, does not have a separate lega]

«annex’ to English law. This means that the laws of England apply
i AR a:Ilt therefore, it 18 technically incorrect to speak of the laws 0
speak of the laws of England and Wales. Created by the (;0
amended by the Government of Wales Act 2006, the Na
acts as the devolved government for Wales. Following the Wales Act 201
ates under a ‘reserved powers’ model. This model, the same adop

ers under the control of Westminster, with everything elsnI
beer The former model adopted b
th

power of the Welsh Assembly.
with everything else being assumed to fall within the powers of Wes

3

Assem,_

les no
cotland
ed to be

Rather, we should
wales Act 1998, and

model. operated on the alternate basis (i.e. that the powe

, .

"".’o

U

Unlonm 1707 (composed of two Acts: the Union with SootlandAct ,w  passed)
ofihglandandtheUnlonwithEnglandAct 1707pa§:s'ed%13y'. Darliament

: ,,,., P 7 .l'(;_. S
us S\ﬁ‘ﬁ;;;;:' ST
Ji U

4 f‘f"" j_ England and Scotland together to form the United Kingdom

 eff ;:,,r,.z' * dissolving the Parliaments of both England an Scof
liament of ﬂ)ﬂUnlned Kingdom (the samerhgmgn that stand
weve m nd holds its own legal system distin
at ti cthat’Seotland is responsible’l or the
rv. P > thr h the v%qngj\l

H of
{O:ge‘ toftl
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-
thatan Act o the }w
~d + A <A . ;\ .o';

"ﬂ-

3&‘.‘2"? 1n ord

b - o

: %{T Wﬂ T ((.5

Rf’o.ﬂ‘“’“( ,\ .~

The English legal system

ok kEe

does not apply to Scotland; but rather, that there is no assumption that such = law applies o
Scotland. This is part of the reserved powers model indicated in relation to our discussion of

wales. Scotland adopted this model in the Scotland Act 1999

Northern Ireland

The final constituent of the UK is Northern Ireland, which came to join the UK in 1920 after
the Government of Ireland Act 1920 split the country in two. The partition came about largely
because of religious reasons and some tension remains in today’s UK regarding the umifics

tion of Ireland as a distin ntry. Like Scotland, Northern Ireland retained its separate
legal status, ensuring t ’ vy pass its own form of legisiation alongside that of the UK
eland Assembly was established as a result of the Beilfast Agree-

which was subsequently given legal force through the Northern Ire-
is shared in Northern Ireland between the Democratic Uniomist Party
0 pa rming the Northern Ireland Assembly, based in Stormont.

land Act 1
and Sinn Fet

MM"J?

re aware of the difficulties faced by the Northemn reland Assembiy. In

dp/sinn Fein-led power-sharing coalition collapsed due to rows over a green
WS a result of this, Northern Ireland had no devolved government; the Northem

y being suspended. On 11 January 2020, the DUP and Sinn Fein re-entered devolved
after both parties supported a deal to restore the political institution in Stormont.

i’n’
strate
ary 201
energy
ire

gOovV

United Kingdom and ‘extent’

As stated earlier, the laws of England and Wales are distinct from those of Scotland and North-
ern Ireland; however, this does not mean that the UK cannot pass laws that affect either of
these two distinct jurisdictions. When Parliament passes an Act of Parliament (see Chapter 3).
it must declare the ‘extent’ to which the Act of Parliament applies.

If the Act is silent as to its extent, then it is presumed the Act will only apply in England and
Wales. However, if the Act states that it extends, or a particular provision extends, to Scotiand
or Northern Ireland, then they must obey and follow that law. This is what is known as par
liamentary supremacy (see Chapter 3) and unless Scotland or Northern Ireland achieve inde-
pendence, they will remain subject to the laws of the UK when expressly prescribed to them.,

Devolution and independence

The effect of devolution (i.e. the decentralization of power) from the UK to Scotiand, Wales,
aq Northpmlrelanddoesmtaffectthlssupremacy It has been argued for some time

at devol mmmhmmommwmmma
qmi«'otmmmotd«mm
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g ‘; BT ~thern Ireland \xfere not entitled to vote). Wit} A
of 001,926 votes), the ‘No' campaign won the referendum, reslllting i: The English legal m
pet f"’“ < iﬁ;ation with England, Wales, and Northern Ireland. Althoygy, B
Omn“f’ed ‘mm o referendum) have been made in the Assembly POSt-Brexi Sfor Figure 1.3 Devolution—Northern Ireland
3 (su;i:rws talk of an independence referendum for Northern Irelang or “’,:lh ; The Northern Ireland Act 1998 set in motion the majority of agreements
m <ee Colin Faragher, Public Law Concentrate (6th edn, Oxford U“iversiwm\ W&%&Wm quich 65 ecucsion, fosit; ot
| bq agriculture. Amongst others, provisions for defence remain central
Figure 1.1 Devolution—-SCOﬂand

scotland 12 amended the 1998 Act and legally renamed
5 e as the ‘Scottish Government’ and devolved

was a collection of maijor talks between
the UK Government and the Government
of Northern Ireland. It resulted in the
restoration of the Northern Ireland
Assembly and the formation of a

new Northern ireland Executive.

e Scotland Act 1998 established  The Scotland Act 2016 amended
e Scottish Parliament and Scottish  the 1998 Act and granted greater

ve_allowing for primary rights to the Scottish Parliament,
iegisiation to be passed in the name  for example, when setting income

‘acts of the Scottish Parliament". tax rates.

Englishlaw.aeswetokeepaneyemmeposswnrdammm
(especialryaftertheUK’sdecisbnmleavemeubmnasMMmMOm
answer, try to include comments by such persons as Nicola Sturgeon (First Minister for Scotiand,
. i who commented that a second referendum was ‘on the table’ as a result of Brexit. On 28 March
1998 Act and clarified the roles of the existing . 2017, the Scottish Parliament voted (by 69 to 59 votes) in favour of a call for a second independence:
instituions by formally splitting the two Assemblies. - The Wales ACLRG 17 amendeg . referendum. However, the then Prime Minister, Theresa May, stated that it was not the tme’ for
The National Assembly gained powers to enact the 2006 Adt and devolved ™\ another referendum: focus should be on negotiating the UK’s departure from the EU. In Decamber
primary legisiation for Wales in ‘defined” areas. furtherpowersto Wales, N ¢ 2019, following the election victory of the Conservative Party, Nicola Sturgeon mece a new request
1 SN for an independence referendum. On 15 January 2020, Nicola Sturgeon wrote a letter 1o the Prime
| requesting a new independent vote. The Prime Minister refused s request
2 will continue to refuse to aliow a further referendum.

Figure 1.2 Devolution—Wales
The Government of Wales Act 2006 amended the
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I***$ «y 1| three of the above bulleted statements iy, Co The English legal system
' to mean are & t of a law, as o mb‘ba. kR
derstan law 10 fundamental aspec ) PPoseq tq
S mer. We consider that the " Mgy
ith each otheE: T .
tion with :deline, is that it 18 . s of the state treat it as law: a Lﬂ"n\J frr' &xﬁr‘a marks?
I i.e the state and the CitiZ » @ng There are numerous theories that revolve around the idea of ‘law’, including concepts of positivism
(i) recognized &S law, 1.€- . it has originated from Parliament or from the coy and natural law; however, these concepts are outside the scope of this work. Nevertheless, it may
od down DY the state (L& S : ts), assist your understanding of what you think the law is by considering these theorles. We have gver
(ii) hand o w being required to stop at a red ll.ght. Laws can y, you two examples.
Laws can be snmlihe les g0 verning the division of ass.etsdul;))on divorce. Both ¢ POSITIVISM:
. :
complex-—suCh ; - that they are @ body of rules recognized Dy society ang e"fOPced « John Austin (a nineteenth-century English jurist) described law as ‘A rule [3id down for e
the common facto et examples are those that are und.erstood by society gq th guidance of an intelli ing by an intelligent being having power over him.” He also defined
by the State Bo of the public. There are, of course, certain areas of law that you ! it as ‘A body of ru nd enforced by a sovereign political authority.
feature in the ezeli?e ithout even considering. For example, did you EVer considey th:: MARXISM:
doubt gOTAIONE " stem of public transport, such as a bus, by stating your reqyjy, + Karl Ma ribed law as a ‘tool of oppression used by capitalists to controf the

when you board a .
destination and paying ¥
company? There is an offer,

ions. . ¥ % ;
legal relation le. Have you ever seen a sign StatlI'Ig » ﬁeSpassers will be pr OSQCUtedl? A

other examp .

'l‘akea.n 1. this s an ina ccurate statement of law, as generally trespass is not a Criming|
Ime":‘t:;f r;ther a civil wrong. Therefore, trespassers cannot be ‘prosecuted’ as Such,
WTOngE, .

but they can be ‘sued’ by the owner of the private property on which they are trespassing \
Obviously, should an individual steal, cause injury, or damage property whilst trespass:z: @

our fee, you are entering into a legal contract with tpq by
acceptance, consideration, and an intention to enter jpy,

ed earlier, can be described as ‘A set of rules founded on principles of justice and
% tHat mean, therefore, that all laws are morally correct? There are many rea-
s cannot be morally correct. Here are two:

o ity is subjective and what amounts to morally correct and incorrect conduct 's a
%\ tter personal to the individual.

ution (for burglary—s9 Theft Act 1968); however, the sj
O$ Morality governs the idea of behaviour that is ‘right’ and ‘wrong’. Who, however, de-

DN
Ayl -
{

they may be subject to prosec . ;
act of trespassing without consent is not a criminal offence for which one may be

: ions to this general rule, of course, such as tpespass ons
to prosecution. There are exceptions t g , ) tpespas ﬂ:\

railway line, but this only goes to demonstrate the potentially complex nat 2 v asa
What these examples hopefully show is that the law surrounds us; it U d A?r“f“_k( | direct

cides what is right and wrong morally? Is it not the case that this group/society wll
‘ change with the passage of time, meaning that morality will change also?

Let us give you a few examples:

‘e Until the introduction of the Sexual Offences Act 1967, homosexual activities between
- two consenting individuals over the age of 21 were unlawful.

~* Abortion, where medically certified, has been legal since the Abortion \ct 1967 how-

~ e T O EE, T AL T :

ever, it is still reg arded by much of the population as morally wrong.

There is no requirement for a man to stop and assist another who is dying in the street.
p . { A, Y ~, 4 e e

In the termeoent rthe i - t*hare

Ny '..);.'t.v.\\ P . B , b : .
2 1S no ‘Good Samaritan’ law. Morally, however, there may

®
[}

ACL

. A w
- - 0 ——— l_\- - & ek AR S LA s . ob & = & . , ; ‘ & ‘ e
Ve SN AT AL AR A L F . : - : >
’ 5 . - e - p T . " f
- aa ) o : A e Aead - IS, 1 . y 14 A9 s 199
. . -

e Ty ". '

" . 1 & » . ) — N ! ".'
- . - (<3 - . -
; » ’ » » .'\ ! : ‘ . : "’ : i ‘ " ! : : N . 11 ! v 2 ! , -/‘ 1 B 5 : ‘ ’ ’
" A *, | g & . ‘. LT . s ® 2 I-_ y . ‘ { ® ol \-J -’ "Q"-‘J\» A T dt B 3 &
..?_.' ._,‘ ‘,-."-- R 3 -t "L.;.Y'é‘ . ‘ A ' L VP . .
- : ‘ -2 " r4 ‘ Ve - . 3 )
- ' . ’.V' é .! ‘;.' " 2 y » r-\.' _—y .' : “q ‘.’ '. "._ od 4 ) R L .
. * .y » E - o o y - . \ " » ' IRLSWN AV, i ) - / N r N\t AS g > Py -
R T - r - \ ww.l - » g L VW yYY AAN L ) e 9 } . i . E 3 o - - ' . o - ) - P -
. ) . B v’..‘-. 'y ’{o y . ™ ¢ & W "’.. "- s XL F." . w e {- 5 - ': - S "‘."." - b . y ‘ \ b \‘ - y
L ™ . . - p ® V@ e - 2 A -
: ' ' a ' ' S B .. . ‘ _ - v 6 » ...
» . : - ‘_ . ‘ . 4 .
- , e bl ! . - [ : 1 ) - v < o . “/- > .. = i ‘
[} - -y ! : 1 i . . 3 :
S VS A F ™ N 28 : ‘ . E
. g » ' ‘ “ -
': e ’ - - » - e a’n .0‘; — ." - .a . .
% . - . - — gt r.\“"‘ WL - N . B S el . e b = - ‘..; .
~ . INT 1~ p=leay ' .'16."‘ AT < M ~Talo sl | - TN W YW
: - : v " - ;‘ - d ety (s ‘o v - . E . ! - . 1 : - )
. ¢ oy - el ‘-o," . “ }o\-A e ) / ' 3 ‘ £ 3 A . . ! ; 4 I
SRl WA, ~ e ie ) e bl | _ e .
A £ L - a ' _ ) ) ' .
> 3 e o - -
: i e ) ) 3 . . o e - . e ; Yot ~ s ’
h rF J ~ .- - »o - ',.’J‘.."~.. ‘. - :. ‘-'\-l be \A-Af-:l v - r P ' 2 s _l o \ _‘. . ' A i ’ . \...- ‘
. - ’ ’
“.)

‘ 3-“1-))

R S
—l g RS

Ry

) .
. - .

- .
._\ e - -

. >




g R The English b" system
e
it d th
Legal pe,gonalltles +ion of the law, we must bear in mind that law on]y has g UL
men we speak of the operat Only legal persons may sue or be sued or haye c“imln S Revisim A,
W qege] personalities - shem. Legal persons may come in two formg. Uy The Rule of Law Is an established concept in England and Wales and requires capital letters for Soth
on so-callé 1red against them or bY ‘Rule’ and ‘Law’. Making this mistake in an examination under timed conditions may be rgiven by
fences commi o human being; and examiners, however, this mistake should be avoidable in an assessed piece of coursework.
e.
. anpatural person, i
" .c ia] person, i.e. a company . ‘
. anartificial . 001 offence of murder. According to Sir Edwarq According to Lord Bingham (2011), the ‘core concept’ of the Rule of Law is that ‘all persons
To give an example, take tho cnm(l)l; o human being, under the Queen’s Peace, With Cok, and authorities within the state, whether public or private, should be bound bymdmm
unlawful killing majleg the benefit of laws pubk Q and prospectively promulgated and publicly administered in the

er is ‘the flect modern terminology]. A
CJ, murd or implied’ [modified to r€ AU€stion thy courts.’ This statemnt)rcdn be divided into eight core characteristics, or, as Lord Bingham

ht, eXpress s whether a foetus is a ‘hy
aforethoug yrts on a number of occasions 1 man bejp -

cites, ‘sub-rul

before the €O o be classed as
= comeof the law. According t0 R v Enoch (1833), mhorc,ier ; Sacani ‘wholla human bemg’ t this stage that the Rule of Law is merely a fanciful concept that one
e t have ‘an existence independent of its mother ag o Y €xpelleq’ ¢ lyes up to. Or, as Lord Bingham notes, you may throw your hands
child m:er’s body (R v Poulton (1832)). Therefore, a ‘child in wal g’ (vet to be borp) dogs the Rule of Law is too uncertain and subjective an expression
mo
::: have the same rightsasa child in being.

here a baby has been injured whi]
: trasted with the position W St in gh,
This can be con een born. According to the court in AG’s Ref (No. 3 of 199,

: ce it has b
womb and dxes on der, so long as the defendant has the requisite intentiop

:tlnmcl:ﬂ?lxss considered a person in being (2 living person) once born, regardless of h%
€
éw

e ma turn out to be. . ; . :
B e eans that criminals cannot be liable in such situations
f right,
, causing

role is found in s6A Promissory Oaths Act 1868 (as amended by s17 CRA 2008) as re-
g the Lord Chancellor, upon taking office, to swear an oath to ‘respect the Rule of Law’
The Rule of Law is now present in statutory form and thus must be adhered to by the
courts. It no longer remains a fanciful ideal to aspire to, but rather is a legal obligation on the
part of the courts, as led by the Lord Chancellor.
Table 1.1 describes the ‘core characteristics’ of the Rule of Law as stated by Lord Bingham.
A valuable summation of the Rule of Law was provided by Lord Denning in Gouriet » Un-

ion of Post Office Workers and Others (1977), where he stated, ‘Be you ever so high, the law
is above you.’

foetus is not considered a person in being and thus no criminal offence can b
against it. However, the mother remains a person in being and thus has a nu
For example, should a defendant stab his pregnant girlfriend in the st
abortion, this may amount to an offence under the Offences Agai

The point is that only legal personalities have obligations undert
of the law in times of need. For a more detailed discussion on leg

amﬁml persons, see Lee Roach, Company Law Conc

’ -
b .5
0000
- -y .

Table 1.1 Characteristics of the Rule of Law
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Characteristic he law must afford adequate protection of fundamental humap, oy
Human rghts

be provided for resoving, without prohibitive cost o
Resolution Of diSpUtes m‘}?\arg%teiaypbo"a fide disputes which the parties themselves ar,
unable to resoive.
neasonable blic officers must exercise the powers confe o
use of mg!rinﬁg:s%';gguy in good faith, for the purpose for which the red on
ioinard were conferred, and without exceeding the limits of such poweI :,&we's
Fair procegures The adjudicative procedures provided by the state should be fajr
[
international obligations The state must comply with its obligations in international law
e ——————T—

Functions of 8w

The functions of 1aw,
tors rank certain functions above oth
act in conjunction to provide for a consistent an

of the law can be listed as:

« protection of individual rights and liberties;

« maintenance of public order;

» the conferral of obligations;

“» the regulation of economic activities; and

« the regulation of human behaviour and relatlonshxps

also known as the purposes of law, are full and varied. Some commeny,
ers, whilst other commentators argue that the fun
d clear approach. Some of the main fun

—— 1‘:’4)/ s
,fl’ ’?ﬁxy’ &

L TS

W C

?‘3&

perty, to offences against the state.

Classification of law

As will be explained in greater detail throughout different chapters in this tezt law be
classified into various different types of law. These types of law will dercrmme mﬂ':Y |
ticular area of law is governed, the procedure adopted within that type of law and the ::
sonnel involved in that type of law. Table 1.2 details the three broad classificstions of law

Table 1.2 Classifying laws

S —
w Clm 2 h more 3Wlm _ . =

Public Private
Thesgarematte n the state and the These are matters Detween e ndivialas it
individual (1.e. zen of the state). They cover  minimal involvement from the siste They cover
such matters inal law and constitutional  such matters as personal iImury ot 2neray ang
law. - N\ breach of contract, and many others

O Criminal vs civil law |

O (see Chapter 2 for more information)

innal Q Civil

These are generally matters MVOMNg twe o mene
iIndividuais with no inveivement fom he St
concerning a Civil wrong. The cwil wrong may te
a3 breach of contract Or labiity arsing cut of e
tort of trespass. There are, of Course, Ol maters
that can invoive the state, NCIuCINg Such Cases as

'!P*—;"""--_" T —

org (generally) between two or
with the involverment of the
2INE 2 ‘prosecution’ on behalfof

seare C

gnge from offences against the person and

ey

-

-_‘__

~ substantivevsprocedurallow
Substantive
This concerns the actual law itself. For exampie,
meoffenceofmwderisamtwofsunstam operation of the substantive 'aw; 10F Sxampie.

The substantive law informs us that to be the powers of the police in 3 SuSpecT
| mmwbaanuhwu mam«uﬁm '
V({.J wmmmme testimony to support 3 defence of less of seek-
- 19, *.1 ;; w '

-—‘.}‘!ib-&pl ocb-' —

This concerns the Dractical 3ppication anc
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other legal systems
*****$x*-
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