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KEY CASES

Lambert [2002] 2 D appealed against his.c
AC 545 for possession of aclass#
Intenttosu ","" He had he

Section 28, insofar as it contained an ex-
press reverse proof burden, should be ‘read
down’ as imposing an evidential burden

only on the accused (note: this is in fact obi-
. ter as the majority of the House held that
S 2cted, nc adreasontosu5pect the Human Rights Act 1998 did not have
deve P .. re of the contents of the bag. | retrospective application).
wh 18 questic on appe al was whether
:issue (ShaWVDPP[1962]) Vi h@fe the facts of,, * {P*. of knowledge
‘ | should 36 e
in the criminal law that occur u“n;herofomhé
ully the your

The House of Lords held that the allocation

d i He.appealedontheground of a proof burden to the accused did not
‘% é 'Of EUI’Ope enerals " 1at the defence, whldmcastupon the | violate Article 6. It was directed to a legiti-
Y  Réferenc defendant the burden of proving that | mate objective (the prevention of death,

there was no likelihood of his driv-
ing the vehicle while over the limit,

violated his right to a fair trial under
Article 6.

injury, and damage caused by unfit drivers);
and the likelihood of the defendant driving
was a matter so closely conditioned by his
own knowledge as to make it much more
appropriate for him to prove on a balance
of probabilities that he would not have
been likely to drive than for the prosecution
to prove, beyond reasonable doubt, that he
would. In addition, the imposition of a legal

burden on D did not go beyond what was
necessary and reasonable, and was not in

tec nz- g unpact of European Union Law on Englig |51 M
el signatory to the European Conventionan Humar,
ﬁ- arate from the European Union. The Huhan Righs

Jﬂ gCOMply, If possible, with the Articles in the Eurcgzs
o Articles in particular have thé potential toinss |,
Pr ,‘/ C es for the right to life,and this has an effec v

('

WO' (see 15.3.3 ‘Self<defence and the right ¢ *

/
“;'

C shall be held guilty of any crimifal offence on- | R iy
0 ig i3 ' e c inal offence ynder natuonaloi' Attorney-General's Reference: The House held that if there was a reverse
ol Thls means criminallaw cannot opere: D was charged with two offences re- | proof burden, there was a real risk that a
ct, the go& lating to terrorism (belongingto and | person who was innocent of any blamewor-
L a crime at the time you do e professing to belong to a proscribed thy or properly criminal conduct, but who
: ld was unlawful. Article 7 might yet have e’ 3 organization). The appeal concerned | was unable to establish a defence to one of

: ' tv be Justl& the elements of the offences and these charges, might nevertheless be con-
‘ Offences (see 4.2 ‘Can strict liability s related defences, and who had to victed. The provisions in question therefore
([T e (8.3 ‘Gross negligence mans aughter prove them. breached the presumption of innocence.
” ﬂ 3 1 ‘Dishonesty’ in chapter 11 Woolmington D was charged with murder. The trial | Viscount Sankey held that the burden of

i [1935] AC 462 judge directed the jury that, once proof lies on the prosecution, and that
L ‘." the prosecution had proved a person | includes proof of each element of the crime,

had died at D's hands, it was for D to
prove it was not murder.

and the elements of any defence, other
than the defence of insanity and other

‘statutory provisions'.
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and/or prohibited consequences (results).

A person can be criminally liable for failing to act (ie an omission), but only where there is a
duty to act. Imposing criminal liability for an omission can be controversial.

Causation is a key part of consequence/result crimes. The prosecution must prove that the
result was caused by the defendant. In order to do this, the chain of causation must first be

established, and then consideration must be given to any intervention which might break
the chain.




2.1 WHAT IS ACTUS REUS?

2.1 What is actus reus?

2.1.1 Identifying the definitional elements of an offence

We saw in chapter 1 that criminal liability is found when the prosecution can prove the de-
fendant satisfies the elements of the crime, and has no defence. The elements of each offence
(and of each defence) are found in its definition, and the definition is found either at common
law (cases only) or under statute (an Act of Parliament, supplemented by case law which inter-
prets the statutory provision). "*

The first step is to take the defin m{%a crime and see if you can break it down into its
components. As an example wwﬂ&lqgk at one offence.
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For each offence o Q abus, make stive ¢ areabletoreateeadreteumﬁﬂ\ereamﬁve
elements to a cri ﬁ must know 4 @ DU cannotexplamandapplyonlyfowofﬁmardsti it
reach a sensit % Ciusion as to fabil ¥ i e
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sation must be established HOW{? idéentify t defmmonal elements of cnmmal damage
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The definitional elements of the crime could therefore be listed as:
® without lawful excuse
e D destroys or damages

® any property
* belonging to another

* intending to or being reckless as to whether any such property would be destroyed or
damaged.

you can do this with confidence for any oﬁememmmmw[mm @

Q

Onceyoucanlistd\eelementS.thenextstep |nyomre\nsia\lstoadd(asesbra¢ ' e
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wyers split the crime ; into |
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2.2 CONDUCT
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I'EUS mea n: ? The element without lawful excuse’ is probably another element of the actus reus, but might
be a defence. Do not worry about this lack of certainty. Judges have struggled for decades 10
cﬁm‘"" damage aboye It hac Jecide whether what we call defences are in fact defences (ie they exist separately from the

(ondud (destroymg or dam, e, . actus reus and mens rea) or are part of the actus reus or mens rea. It is not your job to make

) with a particular State 1),y -; ~ this decision for them! You will be relieved to know that this issue does not have to concern Us

) Most criminal offen. 5 ‘n,:'._;.... again until chapter 14.
| : 411 ef aCtUS reus or mens rea 4 \In

phrase translates into Englis), o e | 2 2 COﬂdUCt

s (act) must be reum (m,.,[\ " 221 Acts and omussuons*u’

"' Nl tha
N m in chapter 3. We tack|c ., some crimes can be committed eit do’mg something (ie a positive act) or by not doing some-

l ()
> .‘ " thing (ie an omission). An examplefqi a'crime that can be committed by either act or omission Is
| abg V%d V dies, that is murder by an act. On the other hand, if D is

3 murder. If D intentionall&\’
\ !ﬁ' IS misleading. Actus re lo under a legal responsnbuhtx forv and®, intending to kill V, fails to feed her and V dies, that

. : 2.3.1
ol‘ moral wrongness, but refers is murder by omnssloe bems and Pgﬁw&‘ﬂm) in ‘Familial relationships’ in section ).
4 & Some crimes, hofvever, can only b&'committed by an act, because that is what the definition

on of them). >econdly, the actys ‘r+ of the crime says. Forexample, theﬁﬁof\ce of robbery (see 13.2 ‘Robbery’ in chapter 13) could

'; d By an omission (see 2 3 Omission 1. not be committedWithout D a doing something (such as using force, or threatening to

ierm IS used to Cover any circumstance ... use force.étc, in order t%’s‘ﬁ’agl)@ On the other hand, some crimes can be committed only by

o ‘ wsequence (or result) too omiss Fo example,s.36.Road Traffic Act 1988 provides that a person who drives a vehicle
' and \ oly v ith a road sign (such as a ‘stop’ sign) is guilty of an offence. It is the
fanlg ich gives rise to criminal liability.
- 2. 2 tariness and automatism

actus reus is committed by an act or by omission, it must be committed volun-

$ reus in the exam, you mightfindt i W
' nduct which is involuntary in law is conduct which is not subject to D’s conscious will.
ay

all forthe term actus reus o be replaced - tar
I’EﬁECt better théir ttué meanings lu“‘*l Thi be because of an uncontrollable impulse, such as if D crashes a car while having a

_if we were t0.av0id bad Latn g "s heart attack, or it may be as a result of an unanticipated and serious side effect of taking pre-
and his state.of mind at the ume o/ % “scription medication. Where D’s conduct amounts to the actus reus of a crime, but is involun-
% tary, criminal lawyers tend to say they have the defence of automatism. Actually, it would be

X X: " Q more accurate to say that it is a denial of actus reus.

' § [Cd (‘-"3(‘.
> Q Of fn'”(i (‘ ] Py

t consists of the state
| offence of rape). So, returning to ¢! Refer to the chapters on the defences (chapters 14 and 15), and make sure you are able to state which “‘
i are ‘true’ defences and those which are assertions which amount to a denial ofoneormoﬂheciﬂ- b

aqe is therefore: nitional elements of the crime. Pl A

S, -
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We return to the ‘defence’ of automatism in chapter 14,

Chapter 2 Actusreus 15
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'w ement this with wide

" T'Pittwood (1902) 19 TLR 37 | " R

no A
tlme there are thousans Ot bo mgr i

, donating an organ, Visiting sop,
COne .,

D (V's father) and C \‘Q» other) deli

reality or as qoooha® mntalres{an
R 2. 2 i

' Will 304
*;. ..,. 0 ughlyread this topic in at |£’aSICrg»- o

)w bns (as the exception to theé.genéral rye -

Je of being committed by omissian (e

- DandV had each self-injected with drugs. When V showed signs of overdose, D first tried to revive him

2.3 OMISSIONS

puties may arise in situations of

‘ Contract

_(' -

‘ —-.!~ “' ' -

D worked as a level-crossing operator. He forgot to close the gate and V was killed by a train. D's
contractual duties were used to find a duty E?au\se his breach of contract endangered the public.

e ——————————————

Familial relationships

-

2.8 | o0 e ORI N T
13 CR AR 134 | T .}.1"( ‘“"(' \

Gibbl'ns'and Proctor

fanled to feed V, who died. D and D2 were both convicted

of murder. D owec as parent{but D2"also owed a duty as she had assumed de facto (meaning in

N ‘

' _
.

er) and D2 (D’s partner) were convicted of manslaughter. D and D2 had failed to summon help
- for \@h d died whilst under their care. V had been anorexic and had refused to eat. The Court of
d there was a legal duty, not just because V was D’s sister but also because V lived in D’s and

they had voluntarily assumed a duty to act by their attempts to care for her. The decision is

Lo
\ ersial and you are strongly advised to read commentary on it.

Ruffell [2003] 2 CR APP R (S) 53 YRR -'f.'“',f\,;i;w oy wilhl-* 2
PoLLR 9 ': RS, ' '

and then left V outside hlS house. D telephoned V's mother asking her to collect her son. V later died of
hypothermia and opiate intoxication. D owedV a duty of care; he had assumed the duty when he tried to

- revive him, and breached it when he left him outside in the cold.

- and deep’™ .

BOWdi“h (2017) The Times, 27 January v ""&z‘."if TR b \, i ki

".‘, "'h\. _y J* ‘(0/\‘1\\ lh

. "-'.

D and V met at a club. They were ‘messing about’ by the sea, when V fell in. D simply walked away and
left her to drown. D was convicted of manslaughter. The basis of the conviction was unclear. It may be that
because they had embarked on a risky activity together, they could be said to have undertaken to rescue

each other if either got into trouble.

Chapter 2 Actusreus 17




2.4 CAUSATION

criminal damage’ in 2.1.1, we noticed the result required is destroying or damaging. As you

can see from Miller, it is possible to commit this offence by inaction (provided there is a duty).
criminal damage may therefore be committed by an act or an omission.

2.4 Causation

Causation is only an issue for result cfimes; that is, crimes which have a result or consequence
specified in the offence definitions/Examples of result crimes include:

Inistered it The ¢ o murder (ie death); and™,
/0 : ourt of A
g not summon medic .. help ...

e causing grievous bodﬂyham\ with intent (ie grievous bodily harm).
For any result crime, the prosecution giust prove the defendant caused the result.

A preliminary point must be made. You must not ask what caused the result, but did D cause
the result?

This is very Taportant. Why?

'T'w- %0 10 the creation of 3 <t
teﬂmg d COHS(‘(]U. N1 R

or lly arise,

'

1. There could be a_numbeér of competing, conflicting, or contributory causes. D can be
guilty even if they are not the sole or even the main cause.

2, D will not haVe a defence based on the fact other people caused the result. If it is shown

‘,:f_»:;c e in Ruffell that D wWas ohe of the substantial and operating causes of the harm then D will be guilty
~g €Il and £, N\ even if other people contributed to the result.

- A\ V¥
%

To establish a chain of causation, first D’s act must in fact have caused the result. Secondly,

that factual chain must also exist in law, and thirdly, it must not be broken by an interven-
(& tion, See Figure 2.1.

A LR 471 ¢ e
N Figure 2.1 Establishing the chain of causation

g 2 the situation wh N ~ ~
oﬁnjury EQUREr D falcd o X o ™ ( 0's act ot conliston ] _______________________________________ | The prohibited consequence
0sed nyr Nic 9,4rmgr< INe 'n., N A , , (eg death, GBH). Did D cause
e 1. establish the chain :
4 o \ et the result? If yes, go to point
| of causation in fact
: . 3 below.
2. establish the chain
of causation in law If no, there is no need
to consider whether the
chain is broken.
- J
aman being beaten and ki«
intervene Or SUMmon assisl
r3. consider whether any intervention i
statute breaks the chain of causation.
s _— If the chain is broken, D did not cause the
unusual and there are hundress result and the actus reus is not satisfied.
e f \,

:-~:‘ ..ﬂ, or can be Comrm!t("! UL

nage in ‘How to identify th¢ e
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2.4 CAUSATION

. 2.4.3 Breaking the chain of causation

The most difficult cases involve those where a defendant claims that they did not cause a result

because something happened after their act which meant they were no longer responsible for
the consequences. In legal terms this is known as a break in the chain of causation (or a novus
actus interveniens, a new intervening act). A good example would be where Alfred punches
Tim and then afterwards Susan shoots Tim dead. In this case Alfred would not be said to have

" caused Tim’s death. Susan’s act in shooting Tim was an iIntervening act which broke the chain

of causation. This is so even if it wasonly because of Alfred’s punch that Susan was able to get
a good shot at Tim. The puneh was a part of the 'history’ and was no longer playing an active
role in causing the death. "/

Whether a novus actgs mtervemens does break the chain of causation depends on what

“}\(\\- ’

‘ t‘,*’

™

we

tural events

If the"a event was not reasonably foreseeable, it breaks the chain of causation. There is
no case 'éaw here, but most standard textbooks illustrate this by example. Where a defendant
left an injured w&lm on a beach, and that victim was then drowned by the tide, the defen-
dant coul ot«gnplam that the incoming sea broke the chain of causation, because that was
foreseea ever, if the injured victim was killed by a bolt of lightning, that might well be
seen asn ggasonably foreseeable and hence a break in the chain of causation.

\

2.4?5 Victim’s acts

If the victim causes their own injuries through an act which was free and voluntary, that will
break the chain of causation.

' KennerrﬁWB]l AC 269

~ At the victim's request, D prepared a syringe of heroin and gave it to V.V self-injected the drug and
mﬂ&edied. The House of Lords allowed D's appeal, holding that where a defendant has been

of a class A drug, which is then freely and voluntarily self-administered by the person
- to whom itwas supplied, and the administration of the drug then causes his death, D has not caused the

' death where V is a fully informed and responsible adult.

3 \'.L.r" 9."*' gj

Notice this rule only applies where the victim was acting in a free, voluntary, and informed
way. In the following case V's act was not voluntary.

Chapter 2 Actus reus 21






