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ntary Commissioner/Parliamentary and Health Service Ombudsman 413
e

The Parliam Y R S

. qote is the title of the office. Despite the fact that the holder of the

i frst thing t(:he role and functions of what would be called an ‘ombudsman’ in a
o office Per.f or?‘dsiction’ in the UK, ‘Parliamentary Commissioner for Administration’
lfitle used in the 1967 Act even though, in modern practice, the holder of

(PCA) 1§ t.he torred to as the ‘Parliamentary and Health Service Ombudsman’ (PHSO).

the office ‘sr:- :lowing the creation of the PHSO, the ombudsman concept has spread

[n the }tears Owith the result that ombudsmen have appeared in other fields such as
domesncan)” ent and the National Health Service. Indeed, in JR55 v Northern Ireland
Jocal gc.,v?f::: for Complaints (2016), Lord Sumption noted that ‘there are currently 19
Com:z:s;,zﬁicers charged with the handling of complaints against government depart-

k= ; | ' ities or
~ ments, local government, the National Health Service and other public authorit

andertakers. S

The functions of the PHSO

The role of the PHSO is to investigate complaints of m)usﬁce’ resulting”ffom ‘maladmin-
istration. Despite the key nature of these concepts,:;gfhher 1s{‘g?§@;ned by tl?e 196:7 Act.
However, during the passage of the Bill before Parliament, the minister responsible, Richard
Crossman, observed in the House of Commons (HC) that ‘aladministration’ meant:

O G
“ ‘J 4

Bias, neglect, inattention, delay, incqu'e’tenceg 'irjébtitude, perversity, turpitude,

=

arbitrariness and so on. ¢ .\ () N\

Maladministration X

,‘..'\\

o ts the classic statement on the meaning of ‘maladmin-
Stration’ Nevertheless, as the words and so on’ clearly indicate, it is not an exhaustive

definiti 24
tition. Other forms of conduct not expressly referred to may also come within the

definit; : s ) :
mid’::’" of hmaladmlmstratxon. A precise statutory definition would seem to have been
On the

Astatutg ground that it may have been unduly restrictive. Thus, in the absence of
Bowis D;yb‘ileﬁmtlon, the PHSO has a measure of flexibility in the conduct of investiga-
. u e

WOrking geg - each person who has held the office since its creation has had their own
tion of what constitutes ‘'maladministration’

RV Local Co

9 The ‘Crossman catalogue’ represen

In
ex M’"mlSSioner Jor Administration for the North and East Area of England,
étropolitan City Council (1979), the CA gave some consideration to the

of ‘ e Vo .
a com:(? ladmlnlstl’a\tlon. Although each judge expressed himself slightly differ-
N thread emerges from the judgments: maladministration is concerned



The prerogative and the courts 287
- — e -

¢ would be wrong to see the ‘excluded categories’ as a closed list. The decision in ex p
Bentley accepted that the exercise of the prerogative of mercy could be subject to review,
ind yet this prerogative power had also featured in Lord Roskill’s list. It therefore repre-
ents an example of what Lord Mance has described as ‘the shift towards justiciability’
This jurisdiction to review the exercise of the prerogative of mercy has subsequently been
xercised in both domestic and Commonwealth cases. In R (on the application of Page) v
Secretary of State for Justice (2007), for example, the Administrative Court held that the
secretary of State had acted unfairly in not exercising the prerogative to release P from
orison, where a mistake as to the proper date of his release had been made due to concur-
rent sentences for various offences and a successful appeal against one of his convictions.

The decision in Page reflects how the prerogative of mercy may be used in the context
of remission. In modern times, the prerogative has also been exercised in relation to
the grant of a conditional pardon (Bentley), where, as we have seen (para 12.42), it
was posthumously recognized that the penalty imposed was not commensurate with B's
offending. A third situation in which the prerogative of mercy may be éxercised occurs
where it is accepted that a defendant has been wrongly convicted.and-that there has been

a serious miscarriage of justice as a result. In appropriate circamstances, a free pardon
may be granted.

R (on the application of Shields) v Secretary of State for justice (2008): The claimant
(S) had been convicted in Bulgaria of the attempted murder-of a bar worker, sentenced to
fifteen years' imprisonment, and orderedtovpay £90,000 in compensation. On appeal,
the prison sentence was reduced to tenyears. S was+later repatriated to the UK under the
Repatriation of Prisoners Act 1984 andthe Conyention on the Transfer of Sentenced Persons
1983 to serve the balance of hissentence/A public campaign was begun on his behalf on
the basis that he had beenwrongly convicted. Another UK citizen, who had been arrested
by the Bulgarian police butreleased.without charge, had later signed a written confession
witnessed by his own solicitor. ltiwas therefore argued on S's behalf that the SoS ought to
exercise the prerogative of mercy and grant a pardon. The SoS was advised, however, that
the 1984 Act and the 1983 Convention precluded the grant of a pardon where a person had
been transferred to the UK from a foreign prison. S sought judicial review of that decision.
Administrative Court (Admin Ct) held: that although the grant of a free pardon had been
little used in modern times, the prerogative to do so undoubtedly remained. It was cap-
able of being exercised in those very rare cases where justice had not been achieved by a
concluded court process. The SoS had erred in thinking that he did not have the power or
jurisdiction to grant a free pardon.

Although the outcome in Shields was that the court declared that the SoS did have the power
and jurisdiction to issue a pardon, whether or not to exercise it in favour of the claimant
remained a matter for the minister. As Maddison ] pointed out, ‘it is not in dispute in this
Case that the formulation of criteria for the exercise of the prerogative to pardon are en-
tirely matters of policy for the Secretary of State. In the event, following an investigation by
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mmon law to new facts, circumstances ond times

“ the rules and principles that have been declared to be the Jaw

It wxll.be .remembered that for A Vv Dicey in his Iitrodyc, | courts €enturies. Accordingly, as Lord Reed has noted, ‘the common law
Constitution (1885), the constitution was the 100 1 thy 1, N

| . .
o E" \ i inherentl our national history’. In the words of Lord Sales ( 2018), ‘the courts
St ‘

S were anxia I aret of the common law and are trusted by society to develop it. Rather
HHUST0 gy o7 like statutg law, the common law straddles the divide between private law,

892 A ¥ \ ¥ :
692), Lord | sherg iy, ( Cmﬁ‘@nd tort, and public law.
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Producy

However, for some considerable tim e, judge
function. Thus in Willis ¢~ Co v Baddeley (1

for example

There is, in fact, no such thing as judge-made lag, for th - (!»";ln'@fhe present context, we have already seen several examples of what may be properly de-
law, though they frequently have to apply existingl&w to citewnd “”) ‘scribed as judicial law-making. Thus in Entick v Carrington (1765), the courts established

3010 : : g
it has not been authoritatively laid down that saeh law i Mw& 4  the principle that interference with an individual’s property required prior authorization
SV ) N | by the law (see paras 3.24 and 3.28). That which was done without lawful authority

Eventually, however, as Lord Mance hﬁsﬂot R dccié'l%rx o was therefore unlawful. In Burmah Oil v Lord Advocate (1965), the House of Lords (HL)

_ = , s § held that the oil company had a common law right to be compensated for the destruction
law—that it was not made by theftidiciary but mer@y.declared from - £

. L < 2% ofits installations by British forces which were acting under the prerogative. Admittedly,
way to reality. Thus, as Lord RenJ-gggplamed: that right was subsequently extinguished by the terms of the War Damage Act 1965 (see

paras 12.38-12.39). Nevertheless, the case does illustrate how the courts may develop

the common | W in order to take account of new situations. More recently, in M v Home

Office (1994),the HL showed itself willing to hold that a minister of the Crown could be

There was a time when it was thoug:&tialmost indecent to sugge:! ¥
make law—they only declare it. Those with a taste for fairy [0
thought that in some Aladdin’s cave there is hidden the Como"-

o

. , - cendson" ™" | A S
splendour and that on a judge’s appointment there des e 6 These examples reflect the development of the common law in a way which holds the ex-
. . AWitivve . B A . .y :
of the magic words Open Sesame. Bad decisions are give o cculiveto account. They show the courts performing their traditional role of protecting the
JEiE ' _ e ' )
dles the password and the wrong door opens. But we do no! rights of the : against state interference. However, not every plea to extend the

common e ' t of the right to privacy,
any more. et with a favourable response. Thus, in the contex ght to privacy

veral occasions, shown themselves unwilling to declare that such a
common law. In Kaye v Robertson (1991), for example, where a well-known

'
m ). .l~
.

ality. [t

. r 1S | e .
Thus, it is now widely accepted that judge-made law i ——

: he inter
main forms: the development of the common law or !



Examples of constitutional conventions 249
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The nature of constitutional conventions 245
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tion 3: knplementation period came to an end on 31 December
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