ContractLaw

Ewan McKendrick

Sixteenth Edition

o
—
O
17
v
=
=
S
-
=
it




: o _.: ‘. / MISh"\Q Ple
L ;f.-.:"' 'Phrk, Cumnor Hill, Oxford, Oxo S i
R New\tbrk NY 10018, Usa

U
Ewan McKendrick, 2025

AT o N Storage or
n the .ﬁrm @or i) used or reproduced in 3 : etrieval systen
ellig W?technolog Y Way for the train,
PR "i 3 les, including generative Al techno y
' .' : 'H S P m ﬁom the text and data min ‘Oges

N 0O
ngle Market Directive (EU) 201 9/7909 exception

.............

_‘" js'}

ponsibility for loss o ‘|
ama
Ing fl'om action as a result of any statement in 2 i
Cef A T{"‘ s, ed:tors or publishers.
e e N L.
rrtald _.' (: P ':4 W information used in the work is Crown Copyright ©
J Hou *& n {:w,&.a? rformatio used in the work is Parliamentary Copyright ®
s reused under the ‘;Ué’.!’ ofthe Open Government Licence v3.0 ( http /fwwew
WAk P,“m:\‘: ;{-{3 tslicenoeNerston/G) except where otherwise stated
Il Eur \c’g“[’?_\: IS 4\ MWk |3© EUTOann Umon * C
http://feur-le: eu@pa .6/, 1998-2025. N

S -l ‘*‘v

ilable from the British Library

nlable'from the Library of Co@

d bound in Great Brit: byTJ Books, Padatow, Cornwal

.....

1-35050-82

—

alatard /v ine ’;;..‘.4.;;5") ,,! Q s"
' J questio & con ptoductsafety@bloomsbufv com

ki lel l‘c OOk VISltwwwhartpublushung co.uk.
Sotden f-;-"'f-'.;..i.'—."’-:-‘-\' ui,f.y tion, details of forthcoming events
b daio g °" our newsletters.

.
r'

/‘, .

Table of cases
Table of leglslatlon
;éiStgtutory instrume

1

d ontract terms
contracts

e of a Civil Code

o

;R,The structure of the book
'Qw RN

— ‘h_— -

O 2]ty = SCOPE BASIS AND THE GLOBAL IMPACT

)

OF THE LAW OF CONTRACT

21 Introductuon
) The scope of the law of contract
- 2.3 The basis of the law of contract
’ i 2 4 Contract tort and unjust enrichment
sy Contract and empirical work
h"2 6 A European contract law?

L
27 An mtemattonal contract law? =

2 8 The role of national contract law in a global economy

HOt tOPl : .h‘ \.
u 'Yl\ [

29 "f‘i-'-'oni:ract law and human rights | BRI

\

.
L
A
:

! 1}

‘.‘.h( . (V] MI"
gl | ) | Uy,
| ‘I\J" | \i\ ‘...
PO TR </ " !

Wi

?.lh‘ .

i

XK

[

E:‘.\pmu\_......

8

S




0 "“?':"'.\. | C ,‘;‘\.' D SCOPEOF

CONTENTS
; '- 3 5 CERTAINTY AND AGREEMENT MISTAKES 74
cARING THE ( — '\'U ND 51 Certainty /4
\at an agree muﬂ‘i as been reached? ) | SEENEROSes: 80
=2 A 35 5.3 Incompleteness 80
"‘"“‘;}’\’?T 3R 54 A general rule? 82
* 4 55 A restitutionary approach? 82
45 56 Mistake negatvink consent 83
47 Hot topic 4 é 93
QO -
97
S7
sération defined 105
_ r:'aany functions of consideration 107
Snsideration and motive 108
5 The scope of the doctrine | 108
6 6 Consnderatnon must be sufficient but it need not be adequate 109
f;6 7 Tnvnal acts 109
6. 8\ Intanguble returns 1o
69 Compromise and forbearance to sue 12
| ;‘610 Performance of a duty imposed by law 13
611 Performance of a contractual duty owed to the promisor 1S
- 612 Practical benefit 19
| ;.6-.13.. Consideration and duress 120
j""6 14 Alternative an'al’yses 122
615 Part | payment of a'debt SNSRI 125
616 Performance of a duty nmposed by cqntract wsth a thH party 128
A 617 Conceptuons of value ‘\ !w‘"\ MBS 02 ;
":'*\'5"65'18" Pa tsgpsiderati_on" _ "‘“ \

19 h) ..... | I_rétnon must move'\ » - N 7 |

f’} 62 ¢ 4F n non-bargal ~ \\ i“ ik X

‘ m«‘i, ML ‘..\

_F'conS|deratton I “‘

x



CONTENTS =

.

138 810 The defences available to the promisor 185
a! 139 811 Avoiding double liability 187
EY. 140 8.12 Exceptions to the new third party right of action 187
J fﬁ| | 144 8.13 Preserving existing exceptions 188

s il 145 8.14 Rights of the promisee 188

WSS T '..3_\ N . . . 4

ppel and consideration
L

& '-"\

. AL
ARIYRY . 4
¢

)

S 149 815 Collateral contracts 195

! 154 8.16 Agency 197
ual rights 198

157 817  Trusts of
158 818 There e law of tort 199
ehment 202

tiable infyments 202
&ons 203

32 mmon law exception? 203
.8.§2-3'Inte gience with contractual rights 204
 8.24(Chntlusion 206
H ic 7 207
208

& 209

) \ ,6:n -
ART Il THE CONTENT OF ACONTRACT

: O 5 ~

91 Whatisaterm?
92 Verification
93 Importance
Specialknowledge
?Z;ongquences of the disti

»XEE 8 B

\

.

P

| sté representation |

oy

e 0
4
&
4 i
¥ ¥ - -
' ’]'
TA. v
P
.' 4
»

'
»
",“
A &
-~




CONTENTS om

219 ARG
136 Negligence liability 287
210 13.7 Fundamental breach 2£92
2@ 13.8 Other common law controls upon exclusion clauses 293
91 13.9 The Unfair Contract Terms Act 1977 294
597 1310 Negligence liability 295
230 1311 Liability for breach of contract 299
53 1312 Attempts at evasion 304
535 1313 The reasonss test 305
537 13.14 Except 310
¥ 13.15 Co 31
234 Hot to gg
314
315
317
4 Introduction 317
.2 Snatching at a bargain 318
Representation by conduct 319
Representation falsified by later events 320
5 Statement literally true but misleading 320
'(;f LA 6 Contracts uberrimae fidei 321
RN . .7 Fiduciary relationships 321
rhn\aﬂ:} nd a S 8 Aduty of disclosure in tort? 321
Q 9 The role of the Sale of Goods Act 1979 and the Consumer
Rights Act 2015 322
14.10 Conclusion 322
Summary 323
Exercises O [N 324
15 MISREPRESENTATION B398
151 Intmductton L -.'»:"»'}-37-"3" Wb VRIS
12:28 Whatflsa m|srepresentatncm'a R LR 7Y 4
15. 3 As W:nent of existing Facngg lm 0 iy 327‘




CONTENTS v

329
333 387
340 171 Introduction 387
340 17.2 Some difficulties of classification 389
343 17.3 lllegality in performance 390
347 17.4 Statutory illegality 392
349 17.5 Gaming and wagering contracts 393
349 17.6 lllegality at common law 393
350 17.7 Contracts ary to good morals 394
17.8 Contra anaal to family life 395
351 179 C a s to commit a crime 396
351 1710 acts prejudicial to the administration of justice 396
357 1 ntracts gfejudicial to public relations 397
of the s ' . ect- matter of the Contrac straint of trade 397
' ‘DM . 713 Co oF employment 399
,pj «_rx: ﬁ'}atter 1714 Capticts for the sale of a business 400
perf ‘Tﬁm u the contract .17' | ‘ gestrictive trading and analogous agreements 400
| | " I he scope of public policy 402
J717 The effects of illegality 403
\ 17 18 The recovery of money or property 405
17 19 Severance 408
Hot topic 14 408
Summary | - 4089
Exercises N L | | 410
18 CAPAC ITY an
181 Introduction an
182 Minors an
18.3 Mental | mcapacnty and drunkenness 414
'*:17; {r 184 Compames AR ) ”:'; AR 416
| Summaty (~ [REER RRAY L (R 417
Exercnse.g,,\ RANE 4 e \s..i'.“' ‘ ’ RERRES 417
el LGN At A

1HH £S5, UT\D H INFLUE
OF l‘/\ GAINING POWER

B ERE CILTY ) b\ e ) v MAE
90 Iwoketion
,;'\.1‘? ' Af“"""u *3 law dUI‘QSS X

R

| ’? SR

|
s
- -

' , I!- =) \




CONTENTS »wn

429
j; PART IV PERFORMANCE, DISCHARGE AND
Q | |
E REMEDIES FOR BREACH OF CONTRACT 487
442 22 PERFORMANCE AND DISCHARGE OF THE 489
444 CONTRACT
445 221 Performance 489
22.2 Discharge contract 490
22.3 Dischar rformance 490
i) | agreement 490
| | 491
cc}ﬁ; ofgood faith 401
' 492
)EC 493
NJ .
ntrogliction: breach defined 493
hen does breach occur? 494
| e consequences of breach 494
| 3.4 Damages 495
.’ ’t' ). 235 Enforcement by the party in breach 495
| "J : L 23.6 The right to withhold performance or to terminate
= __ ' % performance of the contract 496
{ CONSUN C L\ThALTS 23.7 The prospective nature of breach 497
e o NGRS 23.8 The right of election 488
Asaes | 5 0y ..J k O (‘&;Q 239 Anticipatory breach 502
s rcontract , ./ | { B0, & S‘&E | Hot tOPiC 18 S0S
g L B " i l' Q ~ Summary S06
RN AR aE (p'jv $ i Exercises S07
-annot be exclude fws ;t;scted $ 480
ICe Of 2 3t mls unfair 480 24 DAMAGES FOR BREACH OF CONTRACT
contract terms t ‘h :have different meanings 481 SAAR oAl
i |
1 , , 481 24.2 Compensatuon and the different * mterests
s, 483 - 24.3 The expectatlon Interest Js
RESLL 483 - 244 Rellance interest "1/
ML di‘,‘n 485 \ 24'5 | f $tltUtl0n Interest | %
-l.':.. | .
..’.‘l gi‘.", .;\:‘; s | |
LT A
b '




=}

o A A

d er l_,?;'t_«.b}’?subtracﬁon 516
otiating damages 52,
B i PREFACE
of the expectation e
928
928
930 My aim in writing the sixteenth edition of this book has not changed from the

g''ge .',gj.i'l A 937 stated aim of previous editions: namely, to provide a clear and straightforward
account of the basic ¢ of English contract law: I have also sought to introduce

A
oy

- ]
i ) — . SAmn A 5 2
. '0‘ . o
. glalecinionm ﬁ -
. A o s S8
N

3 -\,Lt‘o.:.‘.:. .
«%%Q§umer surplus

| 53¢
A " | Sji the reader to some debates about the nature, the scope and the functions of
U I'. AN the law of co to discuss some of the wider controversies which surround
| " ! { 543 certain basic %CS of English contract law, such as consideration. In discussing
| "':,‘¢ T 244 these 1 %ve attempted to build a bridge between this introductory work
.'-L” i 545 ¢ mo vanced and detailed writings on the law of contract by
o < Ir R e throughout the book to both the periodical literature
EREMEDY  puuy 546 ks on the law of contract (full citations are contained in the
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