2026

Jason Rowley
Kevin Latham

A guide to legal remuneration

. s 4 77 : . .
i eivil contoni TN (( LexisNexis'

YN)H--(’()H“‘ﬂ'l.l)US bUSi“PSS



Contents

o' Preface v.
! ..,’.‘ 24 Preface to the 2014 edition ﬁ,
& 3, Preface to the first edition x
- Table of statutes v
| Table of statutory instruments w

r Table of Civil Procedure Rules ,:z

Table of cases

PART I SOLIC CLIENT

Chapter 1 retaimer
Introductio retaine

The con s UC’Q

Quo

r 2 Billing the client
roduction to billing the client 3
) Terminology when billing the client

Who can youw bill2s i ST/ Bah S Sy
Interim bills | HOTENG 2 K g
Final bills o
Value Added Tax

APletlons bmg
‘Apphqagxa i by the i

rtes

".",' J'; }I§ )

: , “t‘ﬁ o - by
. % "(}\,’ t{“ 1 W] l J D‘ 8 L ..'.~ .4 ‘ : ) ..
. J)jnnu v ;"l’fg\f.i,

. \ ‘

ﬁ m d.,&; C\

ox( i f‘\,

Solicitor’ zr“(i;:



Chapter 4 Creating conditional fee agreements

The Golden Rule
chuircmcnts of con
Drafting considerations
Differential rates

Assessing the risk .
Risk and the cost of funding

Cost of setting up a funding arrangement

ditional fee agreements

Chapter 5 Running cases with conditional fee agreements
During.thc casc . 514 ),[1"' ic
No notice of funding ALS
Notice of funding 0 ke
Estimates of costs 1531 il
Counsel e
Interim applications Yy
Changing arrangements

Security for costs

Ending the retainer before the case concludes
After the case ends

Calculation of the cap

Notification to insurers

Interest on costs
Where unsuccessful
Where neither successful nor unsuccessful

st

Chapter 6 ‘Old’ conditional fee agreements and

Introduction to ‘old’ conditional fee agrem(
insurance

The primary legislation Q

Compliance with the secondary legislation

Court approach to legislative compliance

Professional conduct compliance

Assessing the level of success fee — court decisions |

Assessing the level of success fee —~ CPR Part 45 1

s tnoucance s

Notification of additional liabilities

Aransitional provisions

: Pv' - ”: . . ‘.. ° p
4 T ﬁ/ y .,
i) ‘I:/ . ’

R e Yo
")

. ‘-v‘

: _ : - }

NIrrsrdse ~e l { O LD - R G e O ”
. y - .. o _\‘ as ¢ '.'_ . \'\.. » - -.p-_" - ’ A l .
A0 dliTe I‘f‘. —It "‘ _” RN E, AR e ’:C"’-"QM‘ A

v .- _ . _ ’ . . - » ’ " 3o : " 7 -
M 4. o HEpwTUaMNU aplicinont
) PRl PRURES Sr ":{.

) . . (‘ -

%

W, oo

- Chapt
;: r o ‘-*-‘ s ";’\"'; ¥ N, ).'” e "'t B g g, guny ran ':!‘ .' .'

Introduction to state and commercial funding

gy ;

Dl o ri

» T(' "':} s

./—" r\
LOr
¥ T A

r € - :j"'_. a7 'fi o
| ? nl'Q{l-l.(.. e r__';”ﬂ N

The Ontario Model
Statutory framework 157
Maximum level of the recoverable percentage 163
Reduction in damages or costs 164

Recoverability 165

Termination 166
Operation of the indemnity principle 168

DBAS, CFAS and (N)CBAS 169
Conflict of interest | 169

Challenges by the cli
The use of DBAs

ts
The use of DB ers? .
Reform? 6 12

d non-contentious business agreements 175
ious and non-contentious business T |

nd non-contentious business 5 sl iy

Restricti llenges to fees rereis [niori e

roce g st TR AN |
- ntious work prior to 2009 v

‘Cl r mo“gagee’s Costs Salwtiinls 7“-"-4.?-3[.3? ,‘r n ... .,' . ...

aptcr9. Instcnranoearran-gem.ent‘s" s yrEes (U s AL
ntroduction to insurance arrangements g il o o0
Before the event insurance R SR .

BTE usage R R e e

' : ) L4 g L “ ryer

BTE coverage . o

- B¢ .. uilsooinogoiilelnoss e e

After the event insurance ‘i S T
s o1 LI M T AEHNGEL ) 0D Y,
Risks covered n? y e AN

e
-

Premiums still recoverable N ol orgdes
o 4 IVES gelPan TR e );'::.‘:;f:’-"}.o‘ e 3 l‘_:':
Can the client challenge the premium
~ . —_ M %

Al e "
- - 1 71\

Cl hy Y <
" -

s A
o «:(;‘an ‘{"':'J l;';;. Ry ol 4'
= COSIs control

s S s
"\' e e aﬁ
s T
-l
.

Ranta e
.(\P.‘ -L. ‘e‘

H 4 & — -
r 10 State and commercial funding

Al

nding

.~
‘e o . I. .\...l.a" - .{_ ‘R

A ‘\F’ NS A -v__'l~- J.I :. et Tl B
:‘ou‘--j\f-it bi’ain{c{::ﬁ.:
SV s A1 T LAY v N

.-‘4—. : '/.|’ - .(c
’ e s e ll" b . - e g — -
I'he funding agreement

AN
-~ a

A f:‘;) t - :,'-! "..‘_‘
s .'-"..'\’f- Lo

I'he Association of Litigation Funders



Contents

Fee sharing 1n personal injury cases

Punding in family cases d "

laims management services
i Completing the Precedent H

Precedent R ~ budget discussion reports
The simplified costs budgeting pilots

pART Il BETWEEN THE PARTIES
The interaction between case and costs management

(;! e |

Chapter 11 An overview of significant costs develo Gy Shing the budast
p G ¥“Pmcedr and:riuﬁnut;l;ry oLtheker 08 tspr&ve‘:‘u ?}.W Concl?xsion togprosptﬁfve costs control — costs and cases

Mio4y 5y | management

Introduction ol .

The overriding objective Loy \“’:2& Chapter 16 g;%sgp:“ct:ve c:tmt:;?,lt m‘:‘s‘;“:‘f relevance of costs

Relief from sanction 2o e

Part 36

Part 44 | ”mnoj

Part 45 (st |

Part 46

Part 47 1 L ‘”"ﬂrm

Part 48 1vatirng

Other transitional provisions 1 esgnsll ”b 7 A .

The costs practice direction ' ogl%cctno to

ANIOVE a0 O

Case | eral principles and procedure that emerpqi n.q s (G 2

Chapter 12 The indemnity principle

No profit FO9Eg QQ public interest las
Possible pitfalls at}d some exce.ptifms ¥ ! j:.n.:x.x‘u'!l' ,. . %h abﬁ:&% g'a?:mtt £ “who may applx ﬂﬂd v
The future of the indemnity principle 1w o1 A Fhe statutory framework — by whom can an.

Chapter 13  Prospective costs control — Introduction R % } ) The f:ﬁ":f&fﬁf'gm;t z ‘;:l::“; fh .\lidthsa D *'
Chapter 14  Prospective costs control — Proportiona Nk Reconsideration of any papeg’ ,‘:m al
Introduction to prospective costs control — proporti =N The statutory framgyork B In

The case for the 2013 reform 21 r;f , The statutory framewo |

The reform & Vo ’ .Thc statutory &an3mork :

Transitional provisions SHE ~‘ %

Proportionality and budgeted costs g’

- .
-

Proportionality and justice

‘j,f.‘ .D‘.s

Chapter 15 Prospective costs control — Costs andcase emen

~ Introduction to prospective costs. control — costs %&
_ management Lot IROYsinmes bl

Whs Aﬁcostsmanagemem? bt Leysonod B

ne ¢ c L AR
- LUOSIS management cxpencnce to date L Chapter 19  Pr«

L‘v" \b-. b - ..-.'~". -“-‘}' .
Il e Loy oo f‘x Ay . B: } ._ _' J '."‘.;_,.. ‘ 'Y
”9’ ; mm R i .t 7 ‘;.'L under CPR 3.12-CPR Introduction m"x Dspective

'lm ,a} 11?‘ ‘,_\, ,,x \'] {i}'w-.. ---,.
I“wr\”‘\)&(}f ﬂq a!n(n,z *\i] : l\ )l

= -

- N ""f. "




Contents

Security for costs of an appeal H ek
Security post-judgment '

REC 2 1 )“b s | '.
Is it just to make an order for securi Ofcosts haw Rz

the circumstances of the case? oy
Security for costs under CPR 3.1 19 (e Y

The amount of security

When is security provided
Variation of an order for security ’
Cross-undertakings in damages when security or dered e
Security for costs under the Arbitration Act 1996 = ‘g’ 1

The interests of the parties in sums paid into court .
COStS ecurity for

o /o"}n 2
';.m c- ’

admissible offers

Introduction to costs inducements to settle — Part 36
other admissible offers .

A self-contained code

The structure of Part 36

The form and content of a Part 36 offer

Who may make a Part 36 offer, and to whom?

When may a Part 36 offer be made?

When is a Part 36 offer actually made? crrayok Sl

In what proceedings may a Part 36 offer be made? mﬁ
l Clarification of a Part 36 offer il od v

Part 36, admissions and payments on account OWITIEES

Acceptance, withdrawal and change of offer Oy .v

Withdrawal after acceptance but before approval undcr ’49 _33, !

The consequence of not accepting a Part 36 offer

Defendants’ Part 36 offers and qualified one-way

Part 36 consequences where CPR 3.14 appln

Part 36 and success in part

°¥?i

b 2

R /. '
,/‘1-‘3( Alse .
*

F1Png ol

‘l.‘{‘ ‘ " - .

'.

‘c'
473 4

’1’ 'L

w118
xM

Part 36 offers and split trials, and discl Part o
generally S L
Part 36 and personal injury claims for future pec ,),r r',.

Part 36 and claims for provisional damages
Part 36 and recoupment of state benefit
Part 36 and the ‘genuine offer’

Part 36 and the small claims track

Part 36 and CPR PD 49F .

e,

Part 36 and settlement of claims without proceedings but where.
there has been an unreasonable failure to follow a pe . nal
injury pre-action protocol that provides for fixed costs

- Part 36 and claims under CPR 45 Sections VI, VII and@ “'

art 36 and CPR 47.15(5) - A9

Ly 8
..‘w, ‘m »

ny <

TROD XU’

e

Contents
Deemed costs order under CPR 36.13 and CPR 44.9 and pay-
ments on account of costs 398
Other admissible offers 399
Conclusion to costs inducements to settle — Part 36 offers and
other admissible offers 403
Chapter 21  Costs inducements to settle = ADR 405
Introduction to costs inducements to settle - ADR 405
The Halsey test 406
A few illustrations of t lication of the Halsey guidelines 407
The progression to 409
Change 412
Conclusion Q 414
‘ %ms awards between the parties 415
\ON, LO COStS between the parties 415
| 1S tO COS 415
h ﬁ nu of costrs available to the court 416
@ citor’s du to potify the client 417
e time liance with a costs order 418
ordcrs 418
y consent 421
. awards between the parties 422
smenu of costs orders available to the court to give cfcht to its
conclusions under CPR 44.2-CPR 44.5 432
osts 1ssues for the trial judge in the award of costs or for the
costs judge on assessment 435.-
Pre-action costs, costs of pre-action disclosure applications and
costs of ‘Norwich Pharmacal’ applications 4_}3
Small claims track costs Sl ‘4’1
Costs following allocation and re-allocanon 1 b 442
Costs only proceedings -HINIRRUR '-f |
Agreement in issued proceedings in respect of everythm' 'g". exce ‘é L TEEN)
COStS HIWIRS mm

Claim and counterclaim and set off generally =~ = 44¢
No winner or loser ot Sk 15 L S0 D | -Y LV_
Bullock and Sanderson ordcrs o &'f

State funded parties [/ foussd Bk vy
- Appeals against costs awards> 2 vinlaks Iu!l} _:..,~ v 3

‘Chapter 23  Wasted costs orders

‘The law on wasted costs ordésn e
‘The procedure for wasted ogsg o«
Wasted costs and\GPl}, 44 gg
¢S§teﬂltcahtlgatlon a

WOWBC discretic

,54 X

B g .
-" o
Q.

‘,W

- -




|
The appropriate three e b
L e d ¥ )
Problems with privileg® tting the other side on notig, Is for |
ning an application Of. putting N notic The pre~ac‘:|502£rotocl% s for low value RTA, EL and PL claims
Thttﬂtc and PUbliC ﬁmdlﬂg i ;‘!_ k. (Pﬂﬂ tion )
Wasted COStS e =g 4 RTA small claims portal (Part 45, Section V) §54
a . .
Wasted COSTS aﬂh " the solicitor places reliance on Counsel"“:) Allocation and assngnmcm | . $55
Wasted costs Whet b arrister in respect of advice given 14 Noise induced hearing loss claims (Part 45, Section VIII) 556
Wasted COSTS aglamstl; S ont Siat General provisions and personal injury cases (Part 45, Section I) 557
appu )Y By

Som¢ successu full)zpphcaDOﬂS O S o Chapter 29 Summary assessment 559
Some UNsuccess e qualified one-way costs shifting “"’i : Introduction to summary assessment 559
Wass:j Cczts ,nd unrea sonablC behaviour 1n small clalms e Who conducts a summa @ essment?

Conclusion to wasted COStS orders iy

| _ u;.f)( Qo

Chapter 24 The bases of costs 103 A nl

Introduction to the bases of costs ) T S

The indemnity basis - _ when is it appropriate: e

Conclusion to the bases of costs on o1 wb

Chapter 25  Payment on account of costs il qginod Joke

Payment on account of costs generally "tno 21200

Orders for costs up to a point in proceedings and payments on
2ccount under such an order before the conclusxon of those

proceedings D ..,(“.q
Set-off and payments on account 04 anedsuis

30 Detailed assessment — Prooedure'“h" h“

' Mne
) ! r:

1) anbil Q. duction to the procedure for dctmled assessment ~' Ve
PARTIV QUANTIFICATION OF COSTS 0o il 3 ethod of assessment '
‘ reliminary issues (e ,DCITSE B &4 VA
Chapter 26  Fixed costs — General provisions ..m ,ﬂ e Emdcmeg to start detailed assessment proceec ,r,',:" |
Introduction to the fixed costs chapters x 2l w s, Venue of detailed assessment. | |

Commencement, entry of judgment and @ megt Reaching agreement o

(Part 45 Sections Il and III) L q [ The detailed assessment pr cedure
Fixed costs elsewhere than Part 45 b, Commencmg demled .’»"“ |

'Statements of case

Chapter 27  Fixed costs — Fast and intermediate tracks. | A e e s T
Introduction to fixed costs — Fast and intermediate tradksy ! ining a'c " ; *"" /,.:.;Q ‘Lm ate
Allocation and assignment o ‘ wwqwa‘
Fixed costs in the fast track (Part 45, Section VI) T Requ Y

Fixed costs in the intermediate track (Part 45, Section VII) - Interim ¢ sts ‘6’3 M‘f ~ "”Wx
General provisions ¥ Ay '.,',ﬁﬁ{ ‘ sessment

Fixed Costs Determinations (Part 45, Sectlon XL | . 3
(Qf’\ q;j(i\ts :T“’f{}ﬂ (.ﬂ ‘(:,J ' 188 ”-:.;\‘;T;\\T| . ;'.; 'a C .hj_\"'; i(!-'- <

" &, ANt e Y .
! 28 .Fixedcosts Pcrsonalm;urycl | ;-,.mﬂ(..o sts certificate
.f'.r,‘” An.to ﬁxed COSts — : [ 1n) ‘ /‘ﬂ. }[(,‘,’ W'L‘ﬂ(? ‘“;‘ “,a“.,r.’,-;\,;,. Tﬁi"-f,‘f‘ s
| ' - . - ‘ D{aWZ.P(CE ”t* !{I \H Hin}: \o :v, ;r\ Q- |

¥ A LT TS Z's
Tl A,'J"--.,'.':T':. § v
The detai ed : s"“j SIMeé .1 l"ww.: ng

q .



Detailed assessment= statements of case
Chapter 31 ro statements of case in detailed amment ol

?

Introductio X
The papet b‘" Ofdms form. A SEEee Y3y Enhanced interest g
The title page o hngy Backdating and post-dating of interest - the court’s discretion 714
The narrative i 21 Ly The rate of interest gy
ds of costs 1L dntpten |
g Jetail in statements of case . Chapter 35 Appeals against assessments 1
The L 3 Introduction to appeals against assessments vy
in the bill of costs ninug , 1
The summary . | The importance of reasons P
catcsinthcbnllofcosts TR Y PRI ¢
| ple formulation of reasoning when assessing items and
Electronic bills of costs | R overall proportionality o
Points of disput® mmug 446 o Permission to appeal o
Reply to points of dispute | STl Grounds for appeal 13
Part 18 requests . | TR The time for appcah s
COStS mmmon 1o the Pamcs TR ':h 3 | Route Of appea '.m
3 Review not re- m m
Chapter 32 Detailed assessment — provxsxonal assessment - The role o % » Sa
jaroduction to detiled assessment — provisional asscssment % Appeals made on detailed assessment by g
The provisional assessment procedure My au court 2 rc;l’) |
Court of Protection . to ap nst assessments = (u‘vﬁy 729
chal aid _I. y bae wstartl DD m V:.,
i . _— PRSP "
Trusts and other funds | nm 0] gdL CASES e o7 ol ong
Chapter 33 Time and value AL mr Children and protected parties ol »
Introduction to time and value sllemd - oRnE n to children and prOtected parties rolns Do 9
Time as a management tool _ .‘!‘) ‘ . iehat1dn friend euit 5y mol gRot I :rw
Time as a charging tool ot payable by and to litigation ﬁ'u:nds"““ﬁ «iv02 Y. % e 2
Calculating the hourly charging rate S "2“ nses incurred by a litigation friend srurong & ‘- 9300 ot
The Seven Pillars of Wisdom | o ) "Deductions from the funds of children and p rotected p —ﬁ% P
Amount or value §- costs incurred by a litigation fnend " g e » TR
Skill etc The procedure for determination of expenses anc £ sl
Place/circumstances Ac'l;ﬁ:lalis'on to dnl y .. oy
What level of B factor to claim? dren. N;é,yr > Hi" 3‘;"‘3‘% |
The A and B test Ch‘Ptel’ 3788 L1 tlggn s in et O s " ?
Guideline hourly rates Introduction to litigants in pe ,#. .1, b
The guideline hourly rates | | ‘Xho‘i“': l:!:ngan;xgh _/.?l;_.“ .
ASSC!»Siﬂg thc timc swnt SRR \ '.. | : &0 9\,1?%‘ ”);}a l & | l‘t‘tj :TR 0/1!&
Counsel’s fees ' " AT ‘“ 83,
Value billing in non-contentious business Litic -'r*tfﬂn” m{% o 1o
Alternari 2 Litigants in person and costs consequences of failu
e ves to time as a management tool ' ‘. . / ith o,z‘r:?;eﬁ,,,},’;,n AT A SRERS SRy
nvatonmeasachargmg tool L 1g:1;.irﬁmnqvw(oﬁ,ﬁ gan ,,m,‘, rson.

afiesil
‘:‘O“P‘G'?A Interest on costs A e g
' JUCHION to interest on costs mat\q e
d l “"““oppmd:o ““““'Aiﬁa
4 tobmbml de  maibsa




Contents ) E
contra . :

ts )’ﬂble under a FI1IR0
Chaptet 38 (»C:’stsp‘payablc under a contract B
Introduction o 100,

Ortgages
ﬂndlord and tenant Sqgh

Multi-party lmgathn | Y
. tomulti.pany litiganon Ry ""l“”\ :
BRRR (1) | -

DY,

'° ; ‘i..." B )
rqqh"’ ¥ .
QBT ST
Indi\'idual COstS et
Costs management i
COStsC{PP‘“S sl
Discontinuance | b 2
Opt-out group lingation tol”

Funding
40 Trustees and personal representatives 4

Chapter
Entitlement to cOSts out of the trust or estate '

| AID 2N
Costs against trustees 192
Pre-emptive orders bl

Prospective costs orders e
Detailed assessment of costs from the trust or estate

!)!Wi",.f |.: :
Summary assessment of costs from the trust or estate
Costs orders in contentious probate claims | barnitl

<

. .

ansibaes

]
J nanG

g A
:Y“ L "'." :\.

o vd siding

Chapter 41 Family proceedings s

Family Procedure Rules 2010 -

One important departure from the CPR - the
where costs are to be awarded

What are financial remedy proceedings for the puj
28.37

[ '

: DR
A. Applications other than in financial reme oceedglgs ‘
B, Financial remedy proceedings where FPR 28.3 applieso NN

Provision of costs information IR e

Legal services orders in applications in matrimonial*and civil
partnership proceedings .

Legal services orders and applications under Schedt‘fie to the
Children Act 1989, the Inheritance (Provision for Family
and Dependants) Act 1975, Part I1I of the Matrimonial and

Family Proceedings Act 1984 and section 8 of the Chi drer
Act 1989 i
Solicitor and client

(Asscssmentofcosts . g

A B TN RSP A
- ALYdl did : . ’ : :
egal aid and the fading of the ligt
L] ’.-.
- 9 : ‘-
. ‘ . . e

l-‘

ke

i
<,
e At

.
K1)

Introduction
Structure o

.—{.‘.-’.c:'.'.‘_:'. A ' § /ii > et s IS d AI
~The small claims track (Part 27)
el v 2o - Al S L L L ok ’l"|'$‘,_.‘_\‘./ '
1. N o B o pr A ] bk W < ~ 2l
Personal injury claims

. ] . L. > NP (‘~_\-’-'\'Jq'f. . . 5 -
-.. .;.- '_"‘. .!\'.0 ~'0 —~ .,.\"‘-'7, - » o« i - -

The predictable costs regime (Part 45 Section 11
.-(;.'34'-,?'.*!.‘.“3_"‘-':‘ ,_,',_-:_g | ‘.}(3&_;._3}:.;3_-‘: i -.'.,;1 ‘art 45 *\\‘__r_.-,.. 1won 1l

E

Chapter 42 Costs against non-parties

Introduction to costs against non-parties

The general approach to costs against non-parties 817

The application procedure

Requirements for notice of an application

The approach of the court to managing an application

Is it a prerequisite that the non-party has provided funding for the
claim?

Causation of costs and the ‘Arkin cap’

Specific categories of non-parties traditionally in the firing line

Non-party costs and q one-way costs shifting (‘QOCS’)

Non-party costs on t uﬂnﬁq basis

Non-party cos

Family cases

33

0 ®
S8 3

‘3 EEEE8EE

Chapter :
Introdu s
nt as to | L 246
mward of c@ e 84¢
Josts agai earbitrator paor
Recove s '.', ! o

Fail ve'reasons |
%ons to the court > 3L0s s
. . & Al .-,-~.J;-,%::-$v } N
sts of opposing an application to appeal

e costs of enforcement L3 e

urity for costs RIR SV O

Conclusion to arbitration
_ Gey - .0 5 F

e

DIODR T O\CTAOADRDD b~
RIOR TO OCTOBER 20:

o e

O :—?.(’.‘Q3_“‘ . '

PART VI FIXED COSTS P

e ‘.-.‘j--.'.t 2 '~:‘c’..'-"--' s Bl

Ch‘pm 44 3 ' ‘9!.;;..!' (- ! 'Afi';l:{'f

to fixed costs
S : s

g

«r, i) ’ L~ -".""
2 ,-% 'd".;n-'f.‘
~ ' !ll ol r
'_f’ N _—r m v D\W"O‘
r.‘_‘ L ’Y - e .' ,
) -
| LY WY

-
..

M
dv i

,~,"‘

RSN - o

r\n\; 'A."s. S .y.‘{ '.-.’ .'-. N

\\,.J : : . ".. (‘th JoLD

L G % A e e~ 2R P e
b d ..{l :.:‘;.é_ il '--_ y - .
'.'!r‘."‘g;."- *Ction
| S S « - -
p . Y \

o ¢ % .'..‘""‘.' =) \.‘ ‘-'\
e .‘j_‘: l 19') (RN A\ N

LY
»
™

sland V

. Yy~ Y.- /' ‘_(-" s Rt P ¢ .'
A : : : 1 ’ -~ o rTranrs LV )
- : - : g ' . \' \\ - O rad : ‘
- e TN ot L™ \ :‘0 'S T', .\_‘ .f‘ o~ ‘ ! .' > .- R ‘\u k’ 0_‘ ‘ \ -.l' ] ;
SR S RN UL g Ay - N o, s
' ‘t me (Dares AS C. . ' '
4 : E M £ ., BN WYY . s 70
Vil I 1 I.L:‘(..t'. }fl ',..‘. ‘,.l‘ \,'-._-“ : !~(“b ~ ‘-\ " \.-‘;ﬂ d ( M Y 1

e " T -~

.)" : - g(0 ,;‘;;.. .-;;N'.' - ‘ " e < “” > . ~ ™, ‘ 2
The pre-action protocols for low value RTA, E

- -

5 .‘YJ.'::‘I::'/",'...-‘:.(' "‘?‘.'l’:‘.’ ) N J:..
(Part 45 Section I11)




--1

Table of Statutes

References are to paragraph numbers,
A

Access to Justice Act 1999
829 iiiniiive Ol 6.3

30 00000000000000....

:'n‘ ), .",’p

w

. .
it bnn |

9.22,9.24
6.15,6.33
6.7 6.18
A L A R L R L 3504

31 YT TR R R R AR A ALY .

S4(4) covvivia .o
i D ATPPrITr s 1 X

ArbitntionActl%
S 19.25,43.18
.:0 SRR R REARE R AR LR A R R 430‘

. %3.1,43.11

N 4311
N4

2) Q 43.11,43.14
' YIRS, " R T 4 X
’ 33 sueee s e X L BT

(1 ceresnsentestetettonann? 43-‘
&

ey o5 s vasesddivadant ity B33
o.ooooooo..oo.o‘-;o'oooooi.. -19-27
5 $4etanasndassiannsieeeveit RIS
(2’ esessvanvttssande il snannuanind "301‘
%s (3Ma)s (D) aabtaRs S S 12
5

60 opeeprevecassenitasrans ety

3 RSty rr i s

" - ’ 7 \ovém, .

62 oooo-oooooonooo-oooooooo-oo.o -'._

(2)(a) . ﬁ?if" ‘

) B T ....

nxuidh 8
YR ONE
.

p '”“zl.a‘] B l!‘,...
e "y

- f -

-y ‘

N J
.I, 1

b i

L0

HIORENY SR
M- N{) B \
m'Oq
315 ]oﬂ'

‘l)‘C’ ooooooocoooocooo....c’iooo‘ﬁoco

e L
‘4’ "B‘h“ﬂ:ﬂﬁ& Q'v (. ’A I"fﬁ
(S’ 00000000 P
cLs'Qflq«‘;» g_( .,gg»u; ok
4 -ﬁéfa.&f“‘,\.v eese  Wde
f.l.ll &{R‘ é& PEAE S ..:;_.'-.‘:,_;_ g
4’ 3;’-/\. sasssansunsannns

' 08 L 8. I &k S I
B A A A A L A 4L J asas : i :
- ’z\\ \MJ'N;VI o ,_:’ M ~ iy )
. <\ R - .
' - '-, b < A

.......
.....

-
,,,,

9 o-ooogo-oo-....occoo.o.poo...o’q\.‘.é‘&l ‘

(431 ;4§ i

Arbitration Act 2025
S 1m, B m
ZHSA) ciciviiiisiniisiisidsivansone 437
”‘3) B w

” TR s s s s s T N TNy m

Attorneys and Solicitors Act 1870

s4 CeErssedr T m

L

c
7 di's

ClnrmOrdusAc”” Ihaa
oocooocoooooocuonmwo‘“ w

Child Abduction and Custody Act
1985 rerove ‘M L4,
. | Ilh”” . o ———— “} 'l,.-
. uoooooncc“olbb“- - Wﬁd}’w{'\&}a%
.' ' ocooo----o.o-“( VL

A'l'.“ J’,-’.
* -

” ‘.......‘.m“'. L f"h v e 03.

. -, T _—
%‘ docc M btand SRL ‘ .‘."" /e 41 7 "'. : .

{{{{{

~~~~~




, Billing the client
y 3 Chapter =

his 18 completely wrong, even where t

vill take whatever can be recovered fr O;illiemh
Q%.

. | (‘C“CI“‘S' 1

ey ;:;Iidx't:;: ¢ solit:l ',":n\,] hill to the client.
:g:;cna‘: render n«;’ :td:h‘: client has trightSTalgaltnSltS(t)ilc‘r Pﬁfsons ot funds k-
v well be th he solicitor’s fees. The tn 00ks to e &:M
will glaimately Palucccssful party 1N Itt}giatlpll lc:ml cxpc;t an Ordey fond:c"q'
reimburSCMet . ihe landlord may PLOVS c;\n t\|c- case that his Jeg,) * Cogy
Jpainst the lose but none of t.hlS .a.ftcctst e l:o llcnté)lr and client relac ™ &
plnd by the tenants “he SUCC essful litigant or t ¢ lan ord and theig o ombb
hetween the mlst“f‘f?m - on behalf of his client seeks to recover mop, ey d
solicitors. The soh¢! od the unsuccessful lingant or ghc tenant, by he“e toﬂl
Jient fromthe trulS( Sationship with them. The solicitor looks tq his ol oy
have any persona: t whether or not the client is reimbursed by , thirg o ¢

vment of the COSfﬁmt. ore deliver a bill to his client for the whole o ¢ l:s iR

- . . that has been received. This is the cou o?‘h
and give credit for an) SU’; least 1908. In Cobbett.v Wood [19 038 ]smqha

A. the Court of Appeal held that a bill of costs Whichz ?12@ 4

the between the parte® ~ = | vas not a proper bill. The obiter ¢ €3
berween solnq;\or ar;cli :’:2 ::a tysz v SGI Legal LLP [2022] EWCX%R,‘-I--“
the Court of P:K'nt elements of the bill suggest that little has Change d 3?
abou the const:]dmgS Jbout this arise frgquen}ly when_a third party 95

}'insundcrl§t3 > costs wishes t0 have an invoice on which he can recoraiet

ying the clien regularly contain clauses where the lap dlouclt@’
king from the tenant to pay his costs. Such a Clause'&
larly provides that the landlord should be ‘compensated fully’ op 60
e ch of th

£od’ for costs and expenses incurred as a result of the tenant’s bre,
ni :
Proyidg:

Gimilar clauses appear in most mOrtgage deeds. The solicitor js
{casi.scn'ices o his client, not the third party tenant (for example), 3
‘gnim cannot obtain a VAT invoice even though he has ulti
te

Fooa
payment of the client’s bill. For more on costs in contractual Sitt::l Ry

see Chapter 38. 6 ~ ikl
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24] ) D $ i

X : : o
Solicitors have always been free to agree the tenms of theifretainer with

" ey | X o 305 " (v
clients in respect of both non-contentious and contentiou iness. It is onlyia

recent years that solicitors have realised what has:lpﬂnl been appreciatedin
every other walk of life: that without stage payments By the client the entie.

po PN

burden of financing the work falls upon he who is doing it. ‘Cash is Kin

B A, < ve

every managing partner, chief executive and their bank manager can teityt
without hesitation. Without cash flow, any business is in difficulties. =S

Litigation in particular can be protracted, complicated and lingering &
' can some non-contentious work. An agreement with a client thatiie

firm will render interim bills at monthly, three-monthly or six-monthly interds:

4
-

F - s
Sk

Mie I
.‘-'.~

|

-

|

' L
.

will transform a firm’s cash flow. Any basic system of time recording and costi

will enable simple interim bills to be produced based on time "‘ |
rates, If done correctly (see below) any anomalies or inequities can be rectift:

34

Inlerim }”'”‘ 2.4

Solicitors live in fear of off

an unknown bill which they know they will ;
oven Of most CFA clients who used to hay
would receive all their compensation and

oolicitor or their opponent, whatever the circ
knowing the amount of costs they have in etitha

hem crying ‘Halt!’ bcfo;c Ay MOre Costs are incurred: th
welcome the opportunity of making stage Paymer;ts 7
appreciate that a solncnt.or who is efficient in the condu;:t
likely to be no less efficiegt iR looking after theirs.

1)t k.ingl gxf‘% tterim bill, and the differ
crucial. When dcgb:_ |

(o consider in particular whether you think you mj

- to s,;»lc;_tﬁ'efgﬁcnt on such bills (and not simply on a final bjll
. wf.%lémd'.ﬁm.nf grount from your client at the end of th i
périod the interigibill*covers € case for the
N N " P
Keep,these questions ihmind as we now look at ; |
SN oy :7 interim b
frerint statute bills. ills on account and
o 4 J
(a) Interim/bills on account

will (Benerally) also
Furthcrrnorc, clients

of his own affairs ic

AbilLorfaccount is really nothing more than a re

& = 9 : unSt for yn]m

,;nif:}pcy dress. Not being a statute bill it cannot be sued orf?;y the :oon accotg)u:e
~chient cannot apply for a detailed assessment of it and, therefore, the . molf’ ,
vfor applying for a detailed assessment do not run. s

In Turner & Co v O Palomo SA [1999] 4 All ER 353, (2000

five bills rendered during the course of litigation had been headed *on account

of charges and disbursements incurred or to be i » 4
could not be construed as final or statute bills in resul;:cu:rcffd theI :y::i hdi:;ae
them, and accordingly the time limits for applying for a detailed PR
under the Solicitors Act had not started to run. In comtdﬁods"bmin%
client does not pay a bill on account the solicitor should give him ‘rea a%mm %
notice’ according to s 65(2), that unless payment is made within pART
(reasonable) time, the solicitor will withdraw from the retainer. But 3 St:tpshm uld
note that if the client regards the amount requested on account asyo“" ¥
can invite the solicitor to render a statute bill Wthhhemaythen!fg\

It the solicitor then fails to render a statute bill the client can obtain ar

order from th g e client can obta 1;
b om the court that he should do so, pursuant to the Soli tors Act 1974,

| A Yt B9 ' (eniresX
One advantage to the solicitor of rmdmabnﬂm:&\mm
not be the final quantification of all the work included in it, but is merely the
minimum amount of his charges to date. It also avoids the risk of limiting any
tween the parties’ costs recoverable in respect of this period to the amount of
the bill on account under the indemnity principle. Furthermore, unless the sum

charged is based on the unsuccessful rate &tow‘macmim“&m"f

]1WLR 37, CA,




¢ Chapter = i
2. - ecults without the benefit of a statutorily o
o charge BY T rant to make it clear to the client that ¢ 5
ayment on account of the fing] (Staht: g

- ater . AN . |
delivere ", ritten iIntimanon to the client of the NN
nd therefor¢ entitles a solicitor to traps fere'a "

incurre s office pccount moncy received from the clienti V

cO les. Such a transfer is restricted to th n "9#;
and must not cover anticipated future ¢ ol € amg, "

Abin "
vl

of costs alrea )i‘ efore be cestricted tO COSIS incurred. Any request fo
the 1t in respect of contentious business, Com;, m

f sts m
of future €0 . Act 1974, s 65(2) and in respecy ly wig.
an agreement with the client _of_&@
C o if you ar 0 improve cash flow and leave fle Xi.biu I
Therefore 11 ) ' the interim bill for you. It does meap ﬂ?au?t@

the final bill ,. .+ on such bills but a separate final bill can f’m
: .d ; . _ . You need to be garcful that the g:ydt;eh\'tfﬁ
and pursuc . to a statute bill by mistake (see [2.7]) and :th\:

such as being limited to the sl

A
b

can claim.

(b) Interim statutc bills ,%

2.6

These are cal s because they comply with all the requiremeng -

led statute bill . |
the Solicitors At 1974 and resultin all the consequences which flow from
force payment by suing the client, the clien B

| icitor can €nio
compliance - the solicitor € |
obta‘i)n .n order for a Solicitors Act 1974 assessment and the various timedjgy,
relating to the client’s rights to an assessment run from the date of thei - .Y
b

Although they are interim bills they are also final .bills in respect
covered by them. There can be no subsequent ad]ust.ment in
outcome of the business. They are complete, sclf-contanned bi
How complete and <elf-contained do such bills have to ichard Slas
¢ Co v Boodia and Boodia [2018] EWCA Civ 266@9 e /Court of Abpel
considered this phrase of long standing. It overturneck.d\ iew of the o¢ '”fl

and appeal judge that it required such bills to ipclqddr-g; fit costs %nd disburse.

)

! | IR - B N
—ents for the particular period. Newey L] con€lidéd a review o pRovisiors
of the Solicitors Act and case law by statlng:"ff S i

4
¢ inferred that a statute bill must

Cw

.
, Or even usually

Y JAES
» ’ : :

B aM . g
v 20R

I do not think it can b
include both profit costs and disbursements. Separate

disbursements is common with modern, digital billing,
need give rise to problems.’ .

or pIOﬁt
O not acccpt'jtﬁi_t« that

f‘."{ 1 |

\?’1 . _

In Sprey v Rawlison Butler LLP [2018] EWHC 354 (QB), the court hadto
consider 2 retainer which the drafters of the Solicitors Act 1974 could n0
possibly have contemplated. The claimant’s case was runon a CFA wherealtt
based on a lower hourly rate was to be paid if the case was not SUCCESS ful. That
fee was paid via regular invoices during the life of the case in responsei?
invoices being rendered. The claimant was in fact successful in his case and 0
the solicitors were entitled to their full hourly rate and a success fee. Those W
elements were claimed via two invoices. It was common ground-'thit"—f e inVOKt

-
-
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Interim bills 2.6

success fee should be assessed given the speed with which the

solicitors Act 1974 proceedings. The parties di
1ic invoices could be interim statute bills (and l;zg;c:u::i :'2

or the period % ‘
h period for seeking assessment if they were) given the second

.mont - ek
2 h claimed the remaining fees based on the balance of the hourly

A : \Vhic : f '
invol ,I(iplicd by all of the time claimed in the case. The costs judge at first

J with the solicitors but Nicklin ] overturned that decision on the

de T ‘
¢ sl periodic invoices had been adjusted by the ‘balancing’ invoice and

has! d only have been payments on account and all invoices could be

whet!!

e extent (O which the authorities require a bill to be final, complete and

. .d was one of number of arguments raised by the appellants in
Yol \va.mshvili [2024] EWCA Civ 901. Coulson L]
‘bn[l was not, in fact, in question in a number of
specifically referred to in the more recent authori-
WVey ] in Boodia and was too embedded in the authorities
oubted. NOn&Q ‘the arguments raised by the solicitors found attraction

2 he Court of Appeal and it is now entirely clear that interim statute bills
b bqfrc,;ﬂd?“d,o“ CEA, cases because they will always be vulnerable to
e e depending upqg‘thc outcome. In response to the complaint from
A appellaiit’s ad voggtgg@af this result would condemn solicitors to defending
| §Terorm many yedts ck because they could only have been paid as interim
e accoum,‘(’;ou’]son L] was unsympathetic. The prospect of a ‘stale
“hallenge’ Was, present wherever a solicitor billed a client on account. A
Gell-run ﬁIm{ o‘gg’ht to have no difficulty in defending its charges with the

a Fullicomputer record. More fundamentally, interim invoices were at

benefit of @ TYIGOTIL =7 =,
odds w“ﬁ e time limits in s 70 of the Solicitors Act 1974. At paragraph 71, he

PN

| yfan ordinary case, a consumer of services may have up to si 28

\ against the services provider. But in the case o}é solicitgrs(,) :u;g Wmdmm
that right: it offers a highly technical form of protection to solicitors by limiting the
period of challenge to one year after the bill has been paid. That was n);c rob
in the past, because solicitors’ bills were usually rendered at the end of d:cir work
Now solicitors sensibly seek interim payments, but they still want the protection of
s 70, even under CFAs. As the authorities demonstrate, they ngake tmecsyqu "

bedfellows.’

We think this statement is a little unfair to solicitors. The on! f e
has up to six years to sue for breach of contract or in -t;)lr‘ltl.e Tel?:tsremamsm")ftsgm
in claims, for example, professional negligence against solicitors. But th sy
com’pe.lrabl‘e provision, as far as we are aware, which allows for an o
tant’s invoice, for example, to be scrutinised by a court simply bccausem
thought the charges were too much for the work.done,t'notwiihsﬁndih‘g that th
;Cc?r)\cagf- :ils \fvrcl)lrk and the !lottlllrly rat:cialtzwhich.ib was to be-dbne'-had'os'tenﬁbl;
. The contrast in the remedies available to a client can be seen in the
case of Glaser KC v Aray [2024] BWCACiv.un.n-mﬁ&?&%ﬁﬁ

by a solicitor rather than Michael Glaser KC, a challenge under the Solicitors

Act 1974 could easily have been brought by either the - hcit
' s . u tb - th - { or the b B
grwasl; the direct instruction of lcadgigg | &mxm‘?m@m Or ﬁ:
ten?nl:sg t for breach of contract by counsel and SIS IRE R e S to be
were unfair under the Consumer Rights Act 2015 (a defence of profes-

sional negligence havi : OO e ST
gence having previously been struck out).
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3 & Chapter 2 Billing the client

«dge (Turner J) had concluded that the

~ A Core Of :

The High Court Judg 00 and £45,000 for leadin . - Ok the
»s of £90,000 a . . g and jy bqgui.,
was the ggrccd t:;;:: d the hearing. The client did not challen'ge“tlﬁr W‘t

. r and , I
e ]tf: conclusion meant t,h‘n sh.c.coul.d n}? t do so because thi ﬁ‘
Turner ) by the ‘safe harbour’ provisions in the Act. The contrg hey‘h
Pfl“’,“;:“" owed for counsel 10 charge these fees even if the hear: Clug| ,
which 4

. ar) 8did
| thciently at the heart of the bargain to be wint Jd iyt
ahead \\8; c‘l](s,; ?:n ‘o be assessed for fairness. The Court of APl;cﬂ:ln tb“z
harbourr?clusions. This term, to use the wqrdmg of the Act, Caused , s? Oy
Fholf;i?\ce - the parties’ rights and obligations under th :

imbals

€ Contragy ,

|  the consumer. | to

dc%ﬁi?&ttamw bills during the cmxrx:[gscy (Zif the retainer can arise iy 'd:

wavs: by natural break or agreement. [ hese days, 1t1s rare for a client Onl"“

ys: or the making of interim payments. But, as we have jyq b
e rly cater for interim statute bills in any

Ed

B)o Agreemeﬂt ,,..\ 3

[2. 7] I:Qu
Refore a solicitor 1S entitled to require a bill to be. treated as 3 com.
<elf-contained bill of costs to date, he must make it plain to the client it
or by implication that that is the purpose of his sending in that b for t
~mount at that time. Then of course one looks to see what the client’s reae:
‘< 1f the client’s reaction is to pay the bill in its entirety without demu%,if’?i’g‘ﬁ |
4 fhicult to infer an agreement that the bill is to be treated as a self-containegs
of costs to date.’ o "

-

That was how Roskill L] putitin Davidsons v Jones-Fenleigh (1980\{>2
Jo 204, (1980) Times, 11 March, CA. In tl’_nat. case thc.court found 14
four bills delivered was complete apd final in its own right and that
challenging three of them had expired. In Abedi v Penningto
NLJR 465, CA, the solicitors had not agreed with thc.lr C
deliver interim bills and there were no natural breaks i
solicitors did in fact deliver bills on a monthly basi?&é ingto bek
final bill for the period in question. The client at ﬁgs aid regulagly, bulth
stopped, leaving five bills unpaid and four bills partially paid. Th 4 M

1t under

alleged that she had been overcharged andpoq‘g g\?ﬁetailed
the Solicitors Act. She was so long out of time/in making h
each of the bills was treated as a final (statuté)pbill she

ay
any of them assessed under the Act. The Court of @ pheld the awards
(

summary judgment to the solicitors on the gro hat th:fos;s_l‘ ity 0
interim bills being statute bills could arise by virtue of an inferred as
express agreement. The client, far from disputing the bills, ‘11.;;-.,
regularly and had promised to pay the outstanding bills. The case was GiS&

guished from Re Romer and Haslam [1893] 2 QB 286, 62 LJQB 610, L4

v

because in that case the solicitors had never asked for payment of an 'i—-
bills, but merely sought and obtained payment on account. =2

In Adams v Mackinnes SCCO Case No 13 of 2001 the retainer COTEEHE
in 1990 with a client care letter, no copy of which survived. In August 1

L
» . . - l < '. ' . f:;i}
solicitors sent a further client care letter, which was available, statif

|

"
".-
r s
o". ™ =
- ] -'
.'_l" o‘ af
"5"‘.-'\.1'
$a) 1!
1084
- e
L S >
o
-I

would apply an uplift for care and conduct but probably not:'unt.i,l‘:-..\_
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+old about how to challenge it? Time to do so starts runni

. . ng f ivery if
‘< a statute bill and pre-g_;éiltcd wording on stationery has8 t::crl?ti(:)ex::;lc;ycg,:

firmed some informatu? abgut thc’cnt.itlcmcnt to bring proceedings —
wording does not usuatly give any indication of the time B3~ but such

1 »
Of Wi : : periods inv
Chapter 3). Thcl,?ﬁk&%WOf Ing 1s sometimes considered t olved (see
voice is merely'a r

o .
merely'a réquest for payment rather than a forma aspt::?x::rgﬂhf tlghc
example, in TheMinros Partnership (formerly known as Rosenblatt Sofici or
v Global“Energy”Horizons Corpn [2021] EWHC 3410 (Ch), Trowe icitors)
faced wathyan interim billendered prior to the original claimant .‘:.J was
| . ORI inning’
undesthe OFA. That y\(gstfound to be neither in accordance with the agreemen
norlutilising a natufal'break (see [2.8]). At the point that th =z :

{inderthe CFA, \;Tr‘t;‘w r ] said that the client needed to be in;omgtll‘: gf;:;

faa-"bl‘f also thatthe consequences of the entitlement :
statute billwas that time fgr its assessment had started ;oor;:!’l.d;:od:; bjlll r:;sie;
on the _.,,wqrd;..:of Fulford J in Adams v Al Malik [2014] 6 Costs LR 985 in this

context. J
\Buturi“Richard Slade & Co plc v Erlam [2022] EWHC 325 (QB), HH]J
d to take the same approa::h and

.Qgé‘h_cll; sitting as a High Court judge, decline
‘pounted out that Fulford J’s words came from a decision refusing permission to

appeal and as such are not binding on any other court.

contrary view that if there is a clear conn?actual cntitleml.gn-ltJ tszs;;lirm
statute bills, that was not dependent upon any need to spell out the conse-
quences of such delivery. In Boodia v Slade (t/a Richard Slade & Co) [2023]
EWHC 2963 (KB), Freedman ] reviewed the various authorities an, found the

Erlam approach to be the more persuasive, even though he did not concider
himsei'llfl to tﬁc bound by any of the previous ’authofitiésltgh %4105, Sonsder
Whilst these judgments deal with a number of points tega' rding the status of
the bills, it is difficult to reconcile this particular isl;?ie sxmplybasedtg;ghg&@ hok
of the cases. The extent of the entitlement of a client to be informed of his rights
remains a point that will no doubt be raised on applications for Solicitors N
dassessments. | { \. V55 Rt ent ¥ |‘ ..:‘ B

i . ) v oM 2 g )
e L .. i ‘U “ .‘ ""

B A ) el B et

Natural break ' e vimvtevieaiel e Wean

[2.8] | ; 1O Azl Ll A o pamsDad
it | 1 i il bl e o Ry |
there Is no agreement in the client care letter or other document the
gehvel:y of interim bills, the solicitor has to rel ontheconcegt a natural
reak in protracted litigation. There is authbﬁti"gt the rendering of an interim
§(tiatuge bill at such points but unfortunately, there is hﬁhaﬁ‘h‘m@@i Ip to
dentify what is a natural break. In Chamberlain v Boodle and King (a.

B




2.8 Chapter « - % A% GAULERIG
) W ’ y LOT .
L ik Final bills 2.9

. NE ex
ral breaks n thc W()rk dOngl:“dl
Y' , n‘ \‘.

here arc natu

ther t Id b d : o
o and should be treated as a separq deduction), (it) what sum the solicitor claims to

ayment Of by

' f fac

QU(‘S““" 0_ an of 1t ,‘a : , : e P g |
SO that ach r:]:‘lhle of :md ﬂgh"‘ bﬂng chargcd scparatelyand_ e (111 Wh"" sum the solicitor 1s d““""dmz that the chent (or a third party) s re

part in |rs<‘:' ;"at ‘C’! se the Court of Appeal held :‘hat there had q t0 pay: quired

POERTIEE | : . e e o, |

sepat r'd)cn'h'i"“ rreating & SErIcs Of qsclguln tsbrcc?re:ﬁ?i during 'ltlgaﬁ-» iy, A bill must be such as to be regarded as a demand for payment. Whe
preaks JUstVERR ey should accorcing as one bill g} o iy A oice was produced for negotiation with a third party and, accord; e
: R covering email, it had been pitched high’, it was not a bill of C(’)Sts in ,xzz

b s 69 of fh? Solicitors Act 1974: Kingstons Solicit : itors
sk FWCA Civ 1 72. Nor was an invoice lying on the so?i’:i:;rfﬁe?:swsl:lc’h wa
| 3

losed to the client but had never been sent: Parvez
disclose”  1¢d [2018] EWHC 62 (QB). i oo

& Co [2006] EWHC 792 (QB). 2 ki R
proceedings was held to be% s)t’:mbh'll__‘
20% in excess of the proper :e- L g

sed.
could be % William Sturges

In Wikson t he first Stage of
Id it to be

he : .

chough the CQUF':CC on it being paid before proceeding further di btk e (
100ty ‘ ' ts must contain : - ,

A bill of costs suthcient particulars to enable the client to judge

le the solicitors to their reasonable costs, T

sohcit _r and disentit : break R
nate the T e i not 10 rely on the ‘natural break® principle as g e 2%
Society ® L cratute bill exceptin the clearest circumstances ound f,

NG ke the view that your clients may need suing and/or are il y
dal gl bill, you should consider rendering fomal interim cear M
challeng™ 7+ oot The all-important time limits for challens.
AP INs .

: . . ¢ '

~od may well have run out on at least some bills if the i ®

long period of time. Bills that were paid quite happily b o

e fairness of the charges Pgthermore, it needs to be sufficiently particular;
for (another) solicitor ‘om on it and a court to judge the pyrg;na-y of:ehccl
omposed. Unsurprisingly, in Re Kingsley (1978)

various items Of which, it} '
122 Sol Jo 457 alilL ly stating ‘for professional services’ (and without a oy

‘nformative d s in support) was held to be void as i
This prohlémgiﬁ s been sqpcrscdcd in the main bfgxmf
Arising f%ons’:g 64 of the Solicitors Act 1974. First, in respect of con:::m
bUSin¢-§§i;¢c}c 1ient Fan. | ré the solicitor to fcplacc the mjnfmﬁvc ous
have a nasty habit of appearing far less reasonable to tha X sum bmb\;,nth ;11 .dctz:kedg _ oi_mc)re on this see Chapter 3 at [3.14]). The client
icularly if the litigation has not gone so well in the sy | hgStg e WIthill ous time limits to do so. Sometimes clients ask for some
Neantim. clagification which may (or may not) amount to a request f
" 4 s : , q OI’qunyde(gﬂedbm
|wsubstltut19n40r$ﬂlc gross sum bill. It is prudent when receiving such
o write tO _thg dient and ascertain precisely what the client wants. At:hem
time, yoll é‘!ig\"?ﬁgint out that s 64(2) (which gives the client the right et
chadetalledbill), entitles you to submit a replacement detailed bill th: request
che dodint of the gross sum bill, if the work done justifies it. In P ceeds
Matthian Gentle Page Hassan LLP (2017) [2017] EWHC 761 OB) the
solititor did not answer the client’s request and paid the costs of Sohégz o
Sproceedings notwithstanding that the client paid the bill in full haw ek
J a breakdgwg following a court direction to do so having. seceimed
Second, the solicitor is required to ‘furnis : : .
of any of the costs covered gy the bill as thch g:mmﬁ:ymm’“?i?
costs may, at the option 0 tranil;*iuedbby lt:le cour; rules which require, at rule 46.10(2) the solicitor t:-
or a groés <um bill. Since the Solicitors Act d ods f:'? ;[l ise ge- ;ca l 9“"2’0. the costs claimed so that the client and the court can see
done, regard is to be had to case law w hé require “discuss In non-éoitcczgm in more detail. |
o ous busmess, a client used to be able to request a Rem _

Ward L] described this exercise In Ralph H Garry (a e ) , _
FWCA Civ 1500 in the following, slightly world we tion Certificate to check; that the fec chiaged SaS SaiARc ESSIE SN

“There is no other hint or help in the Act to det

compliance with the Act. To discover the answer one rawl the
seatute and case law stretching back over 273 years. It has been an interestings n

entirely satisfactory exercise.’

limitanion P€
carries on for a
client originally
later stage, part

FINAL BILLS

Form and content

[2.9]
The formalities governing the content of a bill are s
Solicitors Act 1974 1s silent as to the form of a bill fo

and in respect of contentious business s 64 merely
1 of the solicitor, be either a

route was removed when the relevant Order was e [8. }
The law in this area was reviewed by the Wascounre%?led Ap { N BB oo
Gdﬂ)". A balance must be struck berween pm&dn& e Mf rr
a Solicitors Act assessment and the solicitor’s ught SOt e Ak O Seex.
gicfeated by ‘opportunistic resort to technicality’. To establish tha ‘ot t
in *bona ﬁdccorppliancc’ with theAct,a,climtﬁ“'ai stablish (i) it BTN
sffcientnarraive o identfy what e was being charged forsand @)

SGI Legal LLP [2022] EWCA Civ I3

- -

The %Om of Appeal in Karatysz v Q. have fufh e
recently tried to assist would be drafters of statute bills. It said, at para % sufficient knowledge from documents in his poss
‘Properly drawn bi : ot o had been told, to take advice °b°“t¢ha“mnsmm re the s
operly drawn bills ought in future to state the agreed charges and/or FIESE knows, the less the need for the bill to spell itout. Fhemote Be.cheat
DO T XOL; Ehe: DALLE0, SpEt 100N 'S R T T S,

that the solicitors are intending by the bill to charge, together with theit G852 In these da AT Bebosgv i
ments. They should make clear what parts of those charges -«7’;, 2 generated .Viagseo;:onamgcmpmm 365, m“!ﬂ» tand: d
base costs, success fee (if any), and disbursements. The bill ugﬁt ) 10 S e which merely sets but a mathex:)zﬁc:;n% ' ltlsmMQ

(i) what sums have been paid, by whom, when and in what way (& %

L




atically. But, in the absence of ¢ |, |
k a bill might well be treated by the o, Ui
fthe WD ¢ Coupy , 'y

. - evertheless, a computer pr
‘ ly d livered l?'!‘° R f mat’ion t 3 Ot Can :
rOpety ddmonal inior O a sultable R n w

he end of Ralph Hume Garry Makes Cleay, |
r

rofession’s consideration so that an ung AR
gain. Surely in 2002 every second of tim::m‘y.' e
aness, 18 recorded on the Agcount Dcpal‘tmcm’s COPCn:, e
¢ the fec-carner, the rate of charging al}d some dcscripu'on eyl
description O! © he print-out, adjusted as may be necessary to remoye jy iy
done. A copy O .t‘c burr’oscs but not chargeable to the client, could S Tecopg
for admnmstratl;\thc'problcms that have arisen here would be ayo, ded Iso.._. agg
rendered and‘a s to be a need for transparency in all things, is a pri;\ M thege %
where ther¢ S led to expect?’ ~Out.

Jeast & client 18 entit .
tive could include details embarrassing to the clieng i
: VAT invoice and there are various methods of Br Wisheg .

it ) - a
can be don¢ ° k done, Su¢

A full narr

1l as a : ,
use the bil'3 isual being to set out the narrative ej
confidentiality, the mOST U3 5 ther op a Sep

heet Or on 2 rear-off portion at the end of the bill.
shee

m bills

Taking account of interi

1110} T
. . =rim bills on account hav.e been rendered pursuant tg s 65(2) nfut
&gfolr?;:: 1974 these should be ignored for the purposes of the | P

reated as requests for payment of m}:)neyl.op afcoillnt- The ﬁna.l bdlm
therefore be for the total amount of the solicitor’s charges and dl§b i
4 anv additional mark-up (or mark-down) on the interim bills and, ?
edit fo : ived as a result of bills on account PRE
credit for all payments received as ¢ . o
If pursuant to an agreement with your client (or where thereh; N,
~arural breaks) you have been rendering interim statute bills &b | i
self-contained account for the work done du‘rmg the Rernod which it cove
Therefore the final bill will only be for the fees incurred sinceth€petiod cover

by the last interim statute bill. &

[2.11] ‘ ’2 ‘
The bill may include unpaid disburscments,%s, well as tl}osc ave been pad
but only if they are described in the bill as not yet paid. defect:-‘_ fatal
these items if they are challenged on a subsequent ssment (Solicitors Ad
1974, s 67). The only remedy would be to ask the

Unpaid disbursements

judge for an adjour-
ment, apply to the court for leave to withdraw the entire bill, re-deliver itas

-
1""
-

-
l{”.. ,
LN §

then start again. Even if you were not ordered to pay all the costs throy g
by the client, the economics of starting again will often be questionable. |

In Tearle & Co v Sherring (29 October 1993, unreported), z&f-‘-!f.’:—'.;"f;i
held that where a solicitor has acted in good faith but by inadvertence

omitted to describe disbursements as unpaid, the court not only.-_!}}l POy

: g . . . . ; s ‘\i“f"":
give him leave to withdraw his bill and deliver another one, to save ,%"ét’*}-,w
1S Ul

in an appropriate case give leave to amend his bill by adding the words:

He tentatively expressed the view that a costs officer mi'ghti: ’ﬁ,’*"i-*“
powers, $5Q) < AV

¢
of » :AQ'.O. i )
=Y

.

42

<
“xay

» and what should be charged in the cash account because, pechade obvise '

Final bills 3,44

on 67 says that, if the bill is assessed. the unpaid dishyrge
| all ot

e allowed’ unless it is paid before the assessment is completed, I
ent 18 lengthy, one practical answer would of course he < If the asgeqs.

ment ‘shal

o pay the disbursement be.fore. the assessment is Compﬁze grthc s.ols‘cnm

Murray v Ricbqrd Slade an({ Co Ltd [2021) EWHC 3383 (SSB')\.'_‘drew Nicol' in
made between judgment being reserved and being handed dow:“ymmt being

Cash account

[2.12]
The first question most i’%tors ask in reference to a cash accou

T b. |

2 It is defined at Sll,f : . b
¢ - i an

Jccount ‘showing moneyjre ived by the solicitor to the credit of .

<ums paid out ofthataioney on behalf of the client b of the client and

DL AN

: *® 9 . ut not payments p
were made 1n vﬁﬁ%ctmn of the bill or of any items whi yments out which

bill.” N !
\ CPR 46. '
The hreakd6wn nf:qplc y CPR 46.10(2) (see [2.9]) includes a cash account

<o th a;_ihc;ourt can ¢ w.holc picture between the solicitor and cli

cffcé{_t te cash acco eals “flth money expended by the solicitor on bex;:tlff:;

(he'e jefit for anph hich is not in the bill (or which ought to be there)
SuJtems which thesolicitor is not bound by law or custom to make, such. as

- : S
;purchasc moh%y@ interest, sums pald. INto court, or damages, costs paid to
oppongm,;cgt:te duty and Land Registry fees, are properly charged g‘m theuc,a:g
agcount,_J
;t‘lggﬁﬁi:which should have been included in the bill as disbursements as for
@g’nplc, court fees, counsel’s fees, expenses of witnesses, agents and e
~1t is important to know what disbursements sh

ould appear in the bill iself

only those items in the bill can be recovered from the client. Many solicitors lose

money on assessments of costs by regarding as cash : .

which should have been disbursements. - ot o
Matters are not helped by the fact that definitions of dish

to be found in Victorian cases such as Re Remnant (1849)'mg

are said to be ‘such payments as the solicitor in the due discharge of his duty is

bound to make whether his client furnishes him with money for the purpose

with money on account, or not’. Rather more AaTe
Germany [2013] EWCA Civ 278, have shmd“““mﬁm
worthwhile distinction to be drawn between disbursements and e
many of the examples given above are inanced by the solici
from money received from the client. L (20 T
The exception to prove the rule in the previous paragraph is
Herbert v HH Law Ltd [2019] EWCA Ci Abb

the authorities and described t e test for deciding which
g WS :}[{3

2 | ' ! ."- ':. :g__ W
bC n thebiu of COStS as being:_ EYis TRy "'Y"';.""r‘h‘;'fjr N Qf’ ‘
< 1R NIER N D :' 0
“The test is not what is agreed between an individual solicitor anc
1s properly included in a bill of costs on assessment as a matter of gene
the pr0f03310n,’ ssessmentas a mg Ot |




the ATE premium purchased by the ¢ |
should not have been inclu;:ld L‘r ;f

Yl -
Y “~\'-.

Joubt that

d no d so
The court !‘3 : ment an .
ror's disPUTSE L he cash account. This meant that the

ve , : ,
shou!d .. 4 Solicitors Act assessment. Whilst th‘s-malﬁ@;- N
! ,'.':,",}’-'_’

. challeng® ! . o view follow the point reiterated by the coygey o %
does,  the client and the insurer, not the: 0“:6‘.:“_ 3

t3 A
% &

.. are subject to VAT at the standar d.

) 1 tOhl Chc . - !‘:‘t
ST s r VAT or the services are Rfo‘l’atcd.m‘."‘ ey
have ,cproduccd . VAT chargeability chart originally p

23 - It had kept up to date with HM R

.dance but we ¢ st

: me to the conclusion that the jeu .

Customs P o charge VAT on your services depending upon i t

vour client 18 based — became progrc§swcly more difficult to precis. There .
¢ - ou are faced with @ VAT question but to perse ”

The difficulty 1S encapsulated by the fact that PD 44, para 2.6 258 ".?:f{;*-. _‘
0 case of a dispute about whether VAT 1 sero-rated or the costs are exen %
e of HMRCis tobe obtained, rather than there simply e,

from VAT, the advice 0 |
5 certificate from the receiving partys lcgal representatives or auditor§ PD A\
para 2.5). In our experience, a case-specific answer is never forthcoMminestor
HMRC.

What rate to charge? @ ‘

[2.14] O

e of VAT has been 20% sinc

is normally raised when the service is completed.

The standard rat
where work is yet to be completed, the rate of VAT to be chargee e
urs®

the date at which the supply of service, the tax point, OgCu |
If the client is not VAT registered and is liable to pa} all'the costs atth

for example, as in a CFA, the difference in the amount of VAT payable couldk
significant if the standard rate is varied. When parties seek to recover cos
against their opponents in such circumstances, the bill should b’t':"o” [ 1o redied
the work done in different VAT periods. To do otherwise 1 ..,:-' the pa

party is being asked to pay more than would have been the case if the receitt
party had been billed as the case progressed. The Practice Dir ‘"“ art4
:;:l::;i :&at d;c ch:znt :lg have clegtcd 1o .receivc bills at thclo ',A nape
e dogng rty to the burden of justifying his CO!“'S?.?.f 1 wherel

Value added tax 2.17

.. rule is that the tax point for services is the date on which thei
“ce i complctcd. VAT becomes payable on that date irresplecﬁ\:z?);

11 is delivered.
. itors there is a minor exception. If a tax invoice is issued within three
he basic tax point, the date of the invoice becomes the actual tax
ble by a solicitor when the work is completed or

|
mq::.‘\’/\T 1S (hcrcf(.)rc P e s
bill is delivered provided that this is within three months of the

¥
hen ™% % the work (HMRC Notice 700.)

N

[2.16]

1 respect of itigation disbursements should a client be ch ?

The simple 2 ‘none’. Unfqrtunatcly this gives rise to the :nrﬁ Y::;rre

omplicatal on ‘W 2 disbursement?’ The detailed answer is to be

S RC Notice 700) on the HMRC website, which
t is whether the goods or services are supplied to

to render his service to the client, in which event they

oldi “Snot a disbugseme and VAT is chargeable. For example, posta hone
. Q? -Qa hotel expenses are not disbursemcl:us and 3:‘1'“{:155:.5:

ils, travelll ;
charged " A disbursement is a payment which relates to goods
servi ed to the client, even if it is, in the first plaoe,-tpai:lofol-; brtl:

solieit amples are oath and court fees. A method of avoiding VAT on a
2t which would otherwise attract VAT, such as anair fare,?snfg:,tﬁer donl‘&t“"l".

pa
\@’y for it direct. The solicitor need not then include it in his account.
S —

3 41 G 1IGA \'m:.uam'mhu.

AT on medical reports? '
s i & sles 0d Q‘d“m’ -

!2017] 1 n...ji{,""“ fld, "Mm.w B l.-
o r!-}-:_;}kj‘dq ”bi(;?’ - ‘ — . .é Ly

In Barratt v HMRC and TheLawSoae 2011 Costs L ST
Tribunal judge accepted theptopoéi';idz,bﬁi-;g‘llﬁg-- 0 G TP o
reports and records is part of the legal services Pmﬁd@‘é,a‘.gw bty

was already charged as part of the tax payable on the lawys Rt
‘obtaining’ of the reports was a‘separatem:"" ot s I ET IS
behalf of the injured party, and any ex e S 3 ag
mC’lIl{’ an(c:io sonot subjectto VAT, o -,' 2% ‘
¢ urt Of App&,l’ | Br"ﬁsb Am;ﬁ' AT T A 3.,'. Ured (Al S
British Airways plc v Prosser [2015 EWCA Civ

547, 2019] 1 WLR 4513, [2019] SWTI 956, conside %3*“‘.%:‘* S

secfd it dec'ddrwl?,‘rhtbﬁs@licjpor instructe 4

Where a Medical Reporting G et 1 1) e S e BT e

case that it éhohl&‘élfaio' rting Organisa jon was involved, it woulc usually be the

The court made it clea rge VAT on both its own efforts and ¢ ose of the expert
urt made it clear that the ‘economic and commercial reality” neede AP

ert directly.

e AT , | > N e g = LR
(wnsldem' Wi ‘ ii : g S 4 _~ \'.‘-‘ PRI L35 b o @ ety s > - s O " Y :' '.‘-"-‘ ?' Ii» L. "'.. \~"
A o with reference to who did what work in any particular case.
N 3 20 i D efiab oo o510 vak stisdid REEREESO o SRy

v o ety R ' |

?



Counsel's fees el Value added tax 2,32
| licitors Act claims
[2.18] . o 50
¢ part of the service rendered by the goli,.
b olgc?nucll‘:zll;lrinpt?\e solicitor’s bill and attract VAT ,}x [2.22] , i g
s tered for VAT. However, there is a long-standing cone. € bag (¢ may seem obvious but it still escapes many that 4 solicitor wi
. l““’;‘ r:{gﬁkc permit solicitorsdto rezadglress counsel’s fee nogee o0 being ass;Sscd is repf§§¢ﬂtl98 himsel inb?olicitors Act pro Asﬂg
whic : ent direct (or is requested by the ept:. o> 10 ¢ in those proceedings is not a taxable supr ng o
client, who then mal\cs Paym q y th SOli1e OF o sw‘;();l; '\"‘AT s cﬁargcablc and thmel’C PQYﬂbf'O’hf:;y mo{VAde

:];c fee note 1O him with a separate Chcque Payabletogo 1CItor ¢ ,

‘e L Ty . |
do not pass through the solicitor’s books at au"Wﬁ Nsel) if he instructs another firm of solicitors, costs lawy“,m that are awarded.

counsel’s fees : ter d e Where ghice . their VAT is also not recoverable from th or counsel to represent
stered barrister do not attract VAT, and the cai: uSis him, their : . rom the opponent, It is Rl

fheu&r:isn;f\tyk%mry on counsel’s fees because he nee;l not :221 .%‘?;‘fﬁ.“ ave the solicitor as input tax as with any other VAT registered d,m:.m ble by

inc SMUC then M

VAT quarterly return. k-

VAT on fixed costs recovered v | =

[2.19] | | -ivir{” :

Fixed costs recovered under CPR Rule 45 Part II contain no elemans .

The solicitor may either divide the fixed costs into Profit costs and \a
simply charge the client an amount equal to the fixed costs recoverag: o1

the client VAT on top of the fixed costs as if the opponent } ad ineci
paid the VAT exclusive sum: in both cases giving credit for the sym ga
VAT is recoverable from the opponent in the normal way under the rere s ¢
of CPR Rule 45 provided the client is not registered for VAT, B

D, A

Insurance claims by o “3..‘ A

(a) Policy holder can recover VAT

[2.20] 2 201 T

If the insurance relates to the client’s business and it is VAT refistared the
will be able to take a full input tax credit for the VAT on thess8licitor’s bil &
these circumstances the insurers will only be responsibléo tHeir polieyfigh
for the amount of the solicitor’s bill exclusive of V. 3

Where the policy holder does not pay the V.
generally meet this part of the solicitor’s fee
the solicitor writing off the VAT output t
1s not really an alternative.

(b) Policy holder cannot recover VAT
[2.21] e

t. .
|
4y
- v
y ',
I P
Sy
B
LS LAY

Where the client is partly exempt, or the Insurance
busmess? or he is not VAT registered, the solicitor’s bi .
‘0 the client and include VAT. In the circumstances there is no object

client sending the entire bill to the insurers for payment, as previol

w.v. 0 2 ;
| | " 1 L
LW A\

e _—r A - )

e > ~""_v"?
*il(\\l.‘f'_’,'.]h‘- I\
S48 MW -
R~

crmal accounting purposes, the insurers wish solicitors o
- durectlyto them, this may be done but the invoice so delivered willt






