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The obligations of Membe ¢ 4

tates;

under the EU competition rules
W

1. Introduction 232 4. Article 37 TFEl.J-State Monopolie, }
2. Article 4(3) TEU-Duty of Sincere of a Commercial Character -,
Cooperation 233 5. Articles 107 to 109 TFEU - 29
3. Article 106 TFEU-Compliance with State Aids
the Treaties 240

1. Introduction

)

es in relatiofi to Ry compets
gations that Article 4(3) TEU.4nd Articles

This chapter will examine the obligations of Member Stat
tion law. Specifically, it will consider the obli

37 and 106 TFEU place upon Member States; Articles 107 to 109 TFRU on state aid ¥
be briefly mentioned at the end of the chapter. The expression ‘M¢mber State' f
purposes includes all organs of the state, including a national ¢ompetition authorify
an economic regulator’. Article 4(3) imposes a duty of sinicere cooperation’ on
States and the EU; Article 37 deals specifically with state monopolies-ofia commercia
character; and Article 106 is concerned with measuresthat are contrary to the Trealy:ln
France v Commission® Advocate General Tesauro spoke of the ‘obscure clarity’ of Artick
37 as opposed to the ‘clear obscurity’ of Article 106.These provisions are complex andll!
case-law reveals that the encroachment of EU Jaw on national onopolies and stateadit
ity is inevitably political and contentious: hich, 8
Article 3(3) TEU provides that the)EWY. shall establish an internal market “P“ﬁ’
explained in Protocol 27 to the Treaties®, includes‘a system ensuring th_at C?ma hff"
is not distorted™. Article 3(3) also provides tifat one of the EU’s objectives 15 € 78

e : S0 : jyities A%
competitive social market economy. Article ¥\ TFEU provides that the acti

.~ ~in]e of 2N OF
Member States and the EU shall be conducted'th accordance with the principle @122

rentdé
- ella Concor
01 Consorzio Industrie Fiammiferi (CIF) v Autorita Garante d pter

: in this cha :
Mirmro EU:C:2003:430, discussed at ‘Consorzio Industrie Fiammiferi’, p 237 later g:‘ mbling CO"‘"‘“T:
- For example, in March 2011 the National Lottery Commission (now the (18

n
ovide €on
rffused consent to Camelot UK Lotteries Ltd, the operator of the UK Lottery, to Pt ational .
vices such as over-the-co

rh 1S - W
. unter cash bill payment and mobile phone top-up throug 106 10 con’
terminals as this gave ris

£ eSS rticle
‘ . © 10 serious concerns’ about a possible infringement of A
with Articles 101 and/or 102.

3
P Case C-202/88 EU:C:1991:120, at para 11 of his Opinion.
Protocols to the Trea

: ties form an ing : Article 51 TEU.
’ This objective was - integral part thereof: Arti

. . cee
reviously contained i : f the EC Treaty:$
Chaptcr in the TFEU', Pp 43-49 Y contained in Article 3(1)(g) O

' See eg Case C-198/

4nd i cases under Article 106(1)® the Court of Justice has held t
special or exclusive rights on an undertaking is not, in itself, an i

ARTICLE 4(3) TEU-DUTY OF SINCERe COOPERAT,
ON

233
onomy with free competition®. State inyolye

t this goa17; however, Mernber States may res
. Jomestic economic and social policy. Articles
yel in .ons, conferring rights and imposing obligat
aw ..}:;::il:the TFEU are primarily of a public law natyr
" :

ment ; '
in economnc ACtIvitieg Ma

st tog much jpt
101 ang i, erference atan Ry

| f€ essentially oy
l . Y Privat
ons on undertakmgs; Mmany othei

etiti onson Member
1 G
e o state intervention under EU law when do 'O authorities t
tinis

their actions through political fmd democratic control. Howey yiaiy C(I)\,l{mtalt:k
for from competition law scrutiny runs the risk that state measures couldg se‘fm er
e mpetition. For this reason Articles 101 and 102 ha riously

ve been ap lied, i S
+h Al’ticle 4(3) TEU and Article 106 TFBU; to impose 0 d - cOnjunction
wi

bligations y
i i Pon Member Stat

toactin ways which undermine the effectiveness of the competition ryles es
no .

EU law is néutral on the is§ue‘of pu!)lic ownershi}? of industry in jtself Article 345
rpEU provides'that the Treaties ‘shall in N0 way prejudice the rules in Member States
soverning the system of property ownership’. This means that Member States may confer
1@' mondpolies on organs of the state or on undertakings that are not publicly owned,

hat the conferment of

nfringement of EU Jaw.
However, théreis atension between this principle and the obligation imposed on Member

States by-Article 106(1) not to enact nor to maintain in force measures contrary to the
competition rules, with the result that property rights are not as inviolable as the word-
ingof Article 345 suggests’. Indeed, some of the judgments of the Court of Justice on the
relationship of Article 102 with Article 106(1) have come close to challenging the exist-

‘ence of those rights!'?,

2. Article 4(3) TEU—Duty of Sincere Cooperation

Article 4(3) TEU provides that the EU and the Member States shall assist each other in
carrying out tasks which flow from the Treaties. Article 4(3) imposes positive and nega-
tive duties on Member States: it requires them to take all appropriate measures to ensure
fulfilment of the obligations arising out of the Treaties or resulting from the acts of thef EhU
institutions and to refrain from any measure which could jeopardise the attainmento th e
EU's objectives. Article 3(3) TEU and Protocol 27 identify one of those qb;ecnys aste de
Institution of 4 System ensuring that competition in the internal market s not istor as.
Taken together, these provisions mean that Member States should notactin such a ‘lvaI(B)
0 undermine the effectiveness of the competition rules. Whether and when Article

| . ends on the
TEU. ‘“quires a Member State to take or to desist from taking measures:ll;pmost appro-
Prticular circumstances of the case; it is for the Member State to choose

Priate coyrge

of action to take!!

o Industrie
: . . in Case C-198/01 Consorzio
B The Court of Justice stressed the importance of Article 119 TFEU in Cas

miferi (CIF) EU-C. C-181/06
Note h ) EU:C:2003:430, para 47.

Deutscy, At Article 119 TFEU does not, by itself, impose obligations On
;" Lufthansa EU:C:2007:412, o 31,

T v Dimof
16, ¢ 8 Case 155/73 Sacchi EU:C:1974:40, para 14; Case C-260/89 ER
, 5e C-41/9¢

X , a 29. ' ' pp 248-
e Hofner & Elser v Macrotron GmbH EU:C:1991:161, par tion with Article 106(1), PP

ate fl.mh ‘ aki“B sense of the case law on Article 102 in conjunc

. ef‘m thiS Chapter.

T te Article

¢ 106(1)", pp 240-254, ater in this chapter. iy 1632,
Penalr HOId"'XS ple v Competition Commission (2012} BWCAL>

Member States: Case

ki EU:C:1991:254, pard

pa[a SS.




There have been many Cases in \sfhi?h individ.ua.ls and undertakip, $ hav. . I8
Article 4(3) in proceedings in. the cnmmal. anld clwll courts of Membe, State M
claimant and defendant, to clanm.that a particular law ofa Member Stat S, bo
because of its incompatibility with the competm.on rules in the Tl'eaty; e
cases have led to references to the Court of Justice under Article 267 T Yof%
be discussed in this section of the chapter. The Court has establjghe d th

tion of Member States to disapply national legislation that contravenes EUatc:)he °Nia.
m

law attaches not only to national courts but also to administratjye bodies, ; il
» |

national competition authorities'’. Where a Member State is in breach, of its obn-q"dm‘
under Article 4(3) it would also be possible for the Commission to take aCli(‘)n "5'"‘!
either by initiating an infringement procedure under Article 258 TFEU "Baingjy

of Commission v Italy"?, or, where there is an infringement of Article 106(1) by -
» DY ug

€ls Unep

powers under Article 106(3)™. Ing i

(A) The relationship between Article 4(3) TEU and
Articles 101 and 102 TFEU

The case-law on Article 4(3) is complex, for reasons that are not difficult Lo understapgs
It is obvious that measures adopted by Member States may distort competition: |
might do so, for example, by imposing minimum or maximum prices for goods o.r ser.
vices; by adopting discriminatory measures of taxation; by Imposing regulatory rules tha
make it difficult for undertakings to enter markets; or by operating restrictive liceRs
regimes for particular economic activities. Each of these measures might have ‘\
implications for the competitiveness of markets. However, the issue that arisesin r&
to Article 4(3), when read in conjunction with Articles 101 and/or 102, is the éx'tenm
which those measures can be challenged, and be found to be unlawful under EU com
petition law.

Mde 4(3) is addressed to Member States; Articles 101 and 102 aredirected toa ‘
Fakmgs. The conundrum is to decide when a Member State can be held liablefor beha¥
lour of undertakings that infringes the competition rules. @n/the one hand, Membe
States are r{aturally jealous of their sovereignty, and do n6twelcome the use of Articledl)
lt::: ::ud;r:zmeh national la\.vs, delegated l.e.gislation, rcgula’tory regimes and other meastllﬁ
Jacly objecfi}c; n:glien‘ to dxs}:ort competition; a broad useof Articleé(?) wou{d be Pax
Tt gl{ven that th.ef'e are cleiar legal'bases for proceeding against MM
goods and services Ornfi;;y iy oy cEang ftremamploANI .the foe movt;)ﬂz‘
ol o “ de.;)ther hand, the full effectiveness of Articles 101 fmd ble .
S oo t; if Member States could facilitate anti-competitive !

at have the same effect on the market as the undertakings

" See Case C- '

* Case C-3§916918‘:Il(1"1(3i‘;;$30-r2w lnd‘f“' le Fiammiferi (CIF) EU:C:2003:430, paras 49-50.

" See further ‘Anic'le .10 '3-03; see Article 106(3), pPp 260-263, later in this chapter.

* For interesting digc 6€3)’I’P 260-263, later in this chapter. fence B
W’ (ZOOS)U;:::S Of the issues involved see Castillo de la Torre ‘State Actio? D;uNl’
mbridge Up; ofld Competition 407; Sauter and Schepel, State and Market ™ (e Ha®

iversity Pregs, 2009), pp 104-119; Fox and Healey ‘When the State ©

. T
‘on Law’ (2014) 79(3) Antitrust Law Journal 769; Lalleman

N ew DeY

allenges’ (2017 ate-owned Enter prises in EU Competition Law: New
8 o100

] ) 8 JECLAP 475; OECD Best Practices Roundtable, ComP*" 'uS schl‘

»available at g rion in the
Dental . W.0ecd.org/competition; on the posit!
Examiners y Federal Trade Commission 574 US 494 (2015)-

ARTICLE 4(3) TEU=DUTY OF SINCERE COOPERATION

o that state measures that raise i.ssues in relation to abusjye behaviour under
sallyarisein the cont.ex.t of Article 106(1), which imposes a duty on Member

1 o enact nor to maintain in force measures in the case of Public undertak-
Glates lll sndertakings to which Member States grant special or exclusive rights’ which
;ngs.an ihe Treaty and, specifically, the competition rules”. The case-Jaw on Article
infringe fore has been prédominantly concerned with the liability of Member States for
§(3) there f Article 101™. Before considering the cases themselves, it may be helpful

. b ents O N .
:ng :Sf;:le the type ofproblem that arises. Suppose the following:
o -

o in Member State A all lawyers belong to a privately established bar association and
agreetocomply with the fees that it recommends for legal services

o-inMember State B__the'State itself fixes legal fees

- inMember State.C ghe bar association is established by law but the association is free
to decide whethér to recommend fees and, if so, to determine the level of those fees

\rticle 10218

+ in Memibéx State D the state requires the bar association to fix fees but leaves it to set

thefees
#in Member State E a government Minister has the power, by order, to decree that all
lawyers must comply with a draft tariff of fees prepared by the bar association.

ieach of these cases the likely outcome will be that there is little competition in relation
to legal fees: the effect is that of a horizontal cartel. However, in EU competition law the
important question is which, if any, of these situations is unlawful; and, specifically in
the case of Article 4(3), whether there is a Member State measure that violates EU law
with the consequence that the state must take appropriate measures to enable EU law to
befully applied'?, These questions will be considered after the case-law has been analysed.

) The case-law on Article 4(3) and the competition rules

i) The INNO doctrine

L:];h:l]:lg :;]ATABN. the Court of Justice, dealing with the taxation of tobacco in Izlelgium,
that 3 M € combined effect of Article 4(3) TEU and Articles 101 and 102 :I‘FE}J me?nht
tould ¢ en.lbe, State could infringe EU law by maintaining in force legislation whic

*Prive the competition rules of their effectiveness. Subsequent cases have had to

¢arch . 7ok
Outthe implications of this judgment®?.

4
See ¢
2% Sfa()sgl?-afs?/w BEB v KEVR EU:C:2017:816, para 52. |
B Soe . ‘Blatlons on Member States under Article 106(1)’, p 245, later in this chhaptcl:- o
5 s¢ law on Arti o , 5239, later in this chapier. :
The wij;y rticle 4(3) and the competition rules’, pp 23 , mpelition
(O‘x ford p; Y Ofthis case law has been questioned by Faull and Nikpay (eds) The BU Law of -000%

. v .
, Case 13/;?!1:.{11)(;015;'73“’ ed, 2014), paras 6.06-6.07.
Li1977:185. . "
vas repealed by the Lisbon Treaty wi

Ourt algg referred i
t ’ . ¢ °.
0 Article 3(1)(g) EC but this provision \ o the Treaties see ch 2, The competi

M 1 Deg
n - oPlerip th:l:nl‘l;rg 2»0 09; on Article 3(1)(g) EC and Protocol 27t
Th PP 48-49,

0 ini
$itlon of AG Maduro in Case C-94/04 Cipolla EU:C:2006:76,

"e¥ien contains a useful

paras 31-40
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23

(i1) Unsuccessful application of the INNO doctrine ‘.

There have been several judgments if‘ BRI (.Zourt of Justice has COnclyg
INNO doctrine did not apply to s.t?te mvol.vemenftl;n t:e conduct of Underta;,
lenge to French legislation requiring Tetalle]:s ‘(): 00 sfto comply with Miniy,
prices imposed by publishers fal!ed since the 3:rt of Justice was not Ceriain tI:r
practice was unlawful under Article 101 anyway™; a challenge to fixeq Mininy, t thig

for petrol also failed, since this was a pure state measure unrelated foemirs m Price

. ° = ’ 2 aldd ~ \llzre
between undertakings®*. In Ministére Public v Asjes® Asjes was Prosecuteq f, Unders

ting the air fares approved by the Minister for Civil /.\v.iaftion and made bipg;,,. u ercyy
traders by French law. Asjes challenged the‘compatlbn!lty of this law wi}, I~‘.L\'\|
action failed since, at the time, there was no implementing regulation fo, the
of the competition rules to the air transport sector; this meant that there \

nism in place for determining whether any agreements infringed the compe

awy, '[h
d p P'i Qm

45 N0 meack
tition rulﬁ""
(iii) Successful application of the INNO doctrine

(a) BNIC v Yves Aubert

The INNO doctrine was successfully applied in BNIC v Yves Aubert¥. BNIC. . Fm;ﬁ
trade association representing wine-growers and dealers in France, established produc.
tion quotas for the wine-growers. A ministerial decree was then made making thes quo-

tas binding on the entire industry and providing for fines to be imposed on anope ‘

exceeded them. The Court of Justice held that the decree was itself unlawful sing€it h

the effect of strengthening the impact of the prior agreement made within the me 4’

ship of BNIC; as such it was a breach of France’s obligations under the Treaty it followg
that an action brought against Yves Aubert by BNIC for infringement of'the,extension

order failed™. | |

'

(b) Vlaamse Reisbureaus v Sociale Dienst

In Vlaamse Reisbureaus v Sociale Dienst®® a tour operator in Belgiufh brought amactio
against an association of travel agents which was passing on. toritsc L.lStometj‘s;_\gh.éf;g!p is
sion it received from tour operators. By Belgian law the totr operator was pel"i)lit(d'
these circumstances to bring an action for unfaiwl;coﬁ')pétfiﬁm againgt the price-cutlet
The defendant raised the incompatibility of this Jaw, with Article 101(1) The Court of
Justice held that there was a constellation of agreements in the industry betweer tou
operators and agents intended to dampmﬁﬁ&c&ﬁ’ﬁ:etition and which infrin ged f_\"'d'
101(1); the Belgian legislation buttressed, this anti-competitive system by ging 5 ﬁ;
manent effect, extending it to non-particii:?ating undertakings and providing pem &
for firms which passed on their commission. Ther.ef%;g"'éﬁetlegislation infringed Arl

101(1) TFEU and Article 4(3) TEU, and the tour opei'étor’s action would fail. i

5 1985 0%
154/;.« Cas.e 229/83 {‘SSOCiation des Centres Distributeurs Edouard Leclerc v Au Ble Ver! EU:C]
e é:"’"‘“‘" des Libraires de Normandie v L'Aigle Distribution SA EU:C:1988:413.

25 s¢ 231/83 Cullet v Centre Leclerc, Toulouse EU:C:1985:29.

x ﬁ::“ 209/84 etc EU-C:1986:188.
Article 'lt;qpam 46-69; however the Court continued that, if an adverse findin
s oc;r 105(2) TFEU, it would have been contrary to Article 4(3) TEU for France
transport g unj? wful agreement: ibid, paras 70-77; on the application of the comp

2 s 023, Air transport’ pp 1098-1101.

, Case 136186 EUC:1987:524

In an Carﬁcr jud

rules of BNIC infrin

de
ad been M
B to have mnfO‘d

ed th& >
s, A w

Pong)
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Flugreisen v Zentrale zur Bekdampfung Unlay:

stice held that the approval by aeronautical authe

court® ]u t by airlines involved a breach by Member St,
n ) TEU and Articles 101 and 102 TFEU. The material distincs

case and Ministére P ublic v Asjes® was that by the time of the litlim:fon

d the implementing regulation in the air transport sector hadg: ion

hat the problem that existed at the time of the earljer cate Bo 103;:

fr.en Wettbewerps3o the
rities of ajr tariffs fixed
tes of their obligations

n this

io Industrie Fiammiferi

ortio dustrie @@miferi“ the Court of Justice held that the Italian competi-
[n Con horit)'~wa$-~réqu«i-¢d;iby Article 4(3) TEU to disapply an Italian law of 1923 which
tion autd thc“m&ﬁé{ure and sale of matches in Italy insofar as that law required or
ug.u.lat:ed pf;cc ﬁﬁng and market sharing contrary to Article 101; it added that penalties
:;::gabgimpmd on the undertakings involved in the unlawful period, except to the

oxfent thatithe behaviouf inquestion was required as opposed to merely being permitted

(d) Conse

eﬁjhg,]egislation. Q D

\

o

To) Synthesis (7 =

In Van Eycke JASPAY the Court of Justice synthesised the case-law which, in its view,
cowed thaba Member State would be in breach of Article 4(3) TEU in conjunction with

Afticdle JORTFEU if it were
‘ .jzld"r'é’quire or favour the adoption of agreements, decisions or concerted practices contrary

1o Article [101] or to reinforce their effects, or to deprive its own legislation of its official
character by delegating to private traders responsibility for taking decisions affecting the

economic sphere®®.

This is a formulation that the Court of Justice has repeated on subsequent occasions™.
A particularly clear application of the doctrine is to be found in Commission v Italy”,
an action brought by the Commission under Article 258 TFEU challenging—success-
fully—Italian legislation which required the National Council of Customs Agents t0 set
ompulsory tariffs for customs agents. The Court of Justice concluded that the National
Council had infringed Article 101(1) by adopting the tariff®. However, it held further
that Italy had also infringed EU law by requiring the Council to compile a compulsory,

: Case 66/86 EU:C:1989:140. i1 Cases 209/84 etc EU:C:1986:188.
¢ <h 6 n 26 earlier. ¥ See ‘The INNO doctrine’, p 235, earlier 1

Case C-198/0) EU:C:2003:430; for comment see Nebbia (2004) 41 CML Re

°'a National Competition Authority to Disapply National Lay

IS Prare: . .
]02:;;:;;«! Consequences’ (2004) 25 ECLR 591; for discussion of the CIF )udgn;emanr:stzo
% 04 vip Communications Ltd (in administration) v OFCOM [2009] CAT23,p

Case 267/86 EU

» :C:1988:427. % 1bid, para 16. b re. und
e P y Delta Schiffa e
stdi:ionseg Case C-185/91 Reiff EU:C:1993:886, para 14; Case C 153/93 ,

[ Librandi v |
¢ Serviy; Igm”“h“f‘ EU:C:1994:240, para 14; Case C-38/97 Au:otmsg::"c 2;’ erkehrsbetricbs GmbH !

nlernazionali EU-C- . C-338/09 Yel ! mico
Ndesh t EU:C:1998:454, para 26; Case g dello Sviluppo econo
v 504 ~4ptmann yop Wien EU:C:2010:814, para 26; Case C-327/12 Ministero Ii Italiana SpA Y

‘“"l'n::: z':l;'“"’ Costruttori EU:C:2013:827, para 38; Cases C-184/13 etc
. : ase C-;s:"fm“r““ ure ¢ dei Trasporti EU:C:2014:2147, para 29.
Mringed 4 r: 76 EU:C:1998:303; the Commission’s decision fin
CNsp g "lC!e 101(1), O] [1993) L 203/27, was upheld on appeal by the
% Case émmssion EU:T:2000:91.
-35/96 EU:C:1998:303. para 51.

n this chapter. ‘
v 839; Kaczorowska The

tible with EC [ aw—and
he UK see Cas¢

-27.

Anonima Petro
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1{3

: .40 by wholly relinquishing to private economic Operatops
um?rm :; l(‘)l :tie,sbt)o o taZiﬁS“; by prohibiting,.in the Primary legislat; 0:1:" o
public }?utariﬂ*z' and by adopting a Decree having the appearane of 2 Provy dcrog%n
from tbli: : ula;ionﬂ' In Anonima Petroli Italiana SpA v Ministero delle l'rfl Ny lhehﬁ'
Zi'ip;m;pof,g,« the Court of Justice held that Italiax.l l.egislation P“’Viding thai :’rultu,e!
of road haulage services could not be lower than minimum oper ating cogy .\
themselves fixed by a body composed mainly of private economic OPerators rat
public officials, violated Article 4(1?) TEU a.nc.l Article 101(1).TFEU; More spec;s
Court did not consider that the fixing of minimum costs satisfied the Woy, s

(iv) INNO doctrine applies only where there is an infringement of Article %

Article 4(3) TEU cannot be used simply because a state measure Produces Chect g
to those of a cartel. The INNO doctrine can be used only to challen ge state m""\u‘rcl%
requirements for the application of Article 101 TFEU, such as (he concep 'Y
ing*¢ and effect on trade between Member Sta.tes"", are met. Furthermore
trine applies only where any agreement that is entered into is one tha
101. This was not the case in AG2R Prévoyance v Beaudout*s: there the
result of collective bargaining between employers’ and employees’ Organisations yighe
the French traditional bakery and pastry-making sector, a type of agreemen that (he
Court of Justice has held to fall outside Article 10149, :

Caur

1S of Undem}.
. [hl‘ { .‘\.;\'O h
Linfring, Aticle
agreemen Was the

The requirement that there must be an agreement contrary to Article Lo1 .}‘

Member State can be found to have infringed Article 4(3) places an obvious liggit o
scope of the INNO doctrine. Several challenges to national legislation Haye failel\cher
the final determination of prices remained with a Member State. Apticle 4(3) TEU &

conjunction with Article 101 is infringed only where a Member Staterequires, favoursor™s

reinforces an anti-competitive agreement or abandons its own prige-sétting powe
delegates them to private operators. Thus in Meng™ the Court of Justice declified to strik
down a German regulation which prohibited insurance cCompanies from pagsing on.con:
missions to their customers: unlike the position in Viganise; where Belgiam had acted
to reinforce prior agreements between travel agents, thére was no agreement in Meng*
similar conclusions were reached in Ohra®?, Reiff*® and a number of later J'Udgm“'ﬁ. ‘

* Ibid, para 56. ' Ibid, para 57. #"1bid, para 58.

* Ibid, para 59. “ Cases C-184/13%tc BU:C:2014:2147, pdra 29.

. ) 427/16¢K
© Ibid, paras 47-57; on the possible application of Wouters t¢minimum legal fees see Case C-427

\ : v e
CHEZ Elecktron Bulgaria AD EU:C:2017:890, paras 40-58; ogthg Wouters doctrine generally se¢ ch3,
Wouters doctrine’, pp 144-145. &\

46 See Ca«SC C-350/07 Kaltner Stahlbau GmbH yﬁ%\ﬁnenbau- und Mt'f(l”' BC’N‘/‘%&"OSK
EU:C:2009:127, para 70.

¥ See Case C-393/08 Ema

* Case C-437/09 EU:C:20
** See ch 3, ‘Collect

. -33
nuela Sbarigia v Azienda USL RM/A EU:C:2010:388, paras 32--
11:112, paras 37-39.

Intcmazionali EU:C:1998:4S4' .C
Doulamjs EU:C;2008:157. '

ARTICLE 4(3) TEU=DUTY OF SINCERE Coopeg n—

4 ¢he Court of Justice held .that the involvement of the It];
In Afdulf’a o oduction of a draft taI:lﬂ for legal fees diq not divest ¢},

jlint fthe character of legislation’®. In Minjster,
inister © 57 the Court of Justice held that Jtal

of attestation services in the co

nstruction S€ctor d

| application of the case-law to lawyers’ fees
D

Having ana
altc[native S .
. MemberState Alawyers agreed to comply with the recomme
o in ablished bar association: this is an infringement by object of Article 101(1) TFEU
e;;um fng'an appreciable effect on inter-state trade; however, there is no involvemen;
.:n.th'e part of the state, so the application of Article 4(3) TEU does not arise*

3 in the second situation Member State B itself fixed the fees: however, in this case
there is morsuggestion of an agreement, and so there can be no infringement of

Article:101(1); this situation may be suitable for ‘competition advocacy’ by the com-
petition authority of Member State B

lysed the case-law under the INNO doctrine, we she

_ AN ] uld return briefly to the
tuations setout earlier in relation to legal feess®.

ndations of a Privately

(o Member State C established a regulatory mechanism, but left it to the bar associa.
tion to decide whether to recommend fees and, if so, to determine what their level
should be: the association in doing so would be infringing Article 101(1), but it is
not clear whether Member State C has acted unlawfully; it has given freedom to the

bar association to decide how to act, rather than requiring or encouraging the bar
association to act anti-competitively

* Member State D, however, delegated its regulatory role to the bar association and

required it to fix fees, so that it would be held responsible for the price fixing that
ensues®!

Member State E could be considered to be strengthening the effect of an agreement
contrary to Article 101 by issuing a decree compelling compliance with thg bar
association’s recommendations. However, the Court of Justice has held tbat if the
Minister is free to vary the tariff, acting on the advice of other public bodies, there
Would be no infringement; the decree retains the character of legislati’on rather than
“mounting to the encouragement or reinforcement of an agreement®.

3 . . . lw
UndtC:!se C-35/99 I‘:U!C:2002:97; for discussion of this case see Thunstrom, Carle and Lindeborg ‘State Liabilit
¢
5%

ition 515.
Fthe EC Treaty Arising from Anti-Competitive State Measures’ (2002) 25 World C:);'BPCP:;‘:J"C 2005:96,
fota 3 ¢ C-35/99 EU:C:2002:97, paras 40-44; see to similar effect Case C-250/03 . axf'nl Co;nsulﬁﬂg ol
1-38; Cases C-94/04 etc Cipolla EU:C:2006:758, paras 48-54; Case C-386/07 Hospita

| svoyance EU-C:2010:676,
e 36‘47. 'C.2008;256; Opinion of AG Mengozzi in Case C-437/09 AG2R Prévo)
57 .

2013:827 ificio Murru SpA v
0 .'d‘ *12013:827, paras 36-39; see similarly Case C-121/16 Salumificio .
!

arongiu Remigio EU:C:2016:543. ‘ TRPT R

P28 ea .h“' Predominantly concerns Article 4(3) TEU in conjunctl "

n TN this chapter; there is an Article 267 reference from Bulgaria P‘ aot yétd ecided.

” On thzgal fe.e ® ¢stablished by regulation there: Case C-569/23 Toploﬁka-‘;;:: Prot'essions'. pp90-91.

“ 0 aPP!lfation of the competition rules to the professions se¢ ch 3, petition Law PP 4;.
C-438/22 Em

as . 2 o -890; see also Case
Uauny BG Ec;;)g 427116 etc CHEZ Elecktron Bulgaria AD EU:C:2017:8

. :2024-7' <
3 v Zast rahovatelno aktsionerno druzhestvo Armeets AD Fg'.clla £U-C:2006758
199 Ar duino EU:C:2002:97, paras 40-43; Cases C-94/04 etc Cipo

th Article 101 TFEU,
g before the Court of
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Article 106 TFEU—Compliance with the Treatjes
3.

Article 106% provides:

lic undertakings and undertakings to which Member St
LS

the case of pub : 2

1. In ' 1 or exclusive rights, Member State.s sha!l neither en.act nOr maingy,, . grran :
sf;cmeasurf contrary to the rules contained in the Treaties, in Particuly, |, :

a { |.";'

rules provided for in Article 18 and Articles 101 to 109.

Undertakings entr wsted withi the operatiog Ott services of general €Conomi¢ Nerog
or having the character of 2 re.VCHUC'.Pro “C‘ni mo‘l‘OPOIY shall be Subjecy ¢, ;:
rules contained in the Treaties, 1n particular to the rules on Comp.etition. N S0 fyy

the application of such rules does not obstruct the performance, in Jayy orin fm,:,(

the particular tasks assigned to them. The development of trade must gy be affe
to such an extent as would be contrary to the interests of the Union. ted

The Commission shall ensure the application of the provisions of this ,
shall, where necessary, address appropriate directives or decisions to Memb

!\)

3. Uicle ang

Cr State:.
Article 106(1) is a prohibition addressed to Member States themselves; Article (¢ O
vides a limited exception for certain undertakings from the application of tj, compe.
sition rules; Article 106(3) provides the Commission with important powers 1, ensure
compliance with Article 106. The case-law under Article 106 is complex and stj]| dev
ing®. After along period when it was little used it has proved to be a formidable Provisiog

\RTICLE 106 TFEU=COMPLIANCE WITH THE TReaT)
241

. own sphere of application and is not limited t

tjt has1 .. Article 106(1) imposes an obligation on Mem

a f;)rC e measures ‘contrary to those rules contaj

rules provided for in Article 18 and Articles 1

ic ylar tO ¢ Article 106(1) should be no’ted at t.he outset, The fi

# feﬂ“’ﬁs oroviSiOn or a reference ru.le ; tl:nat is ?o say it does

7 ‘renvol but applies only in conjunction with another A
: 3ppliC3‘f°n d point is that Article 106(1) is not limited In its scope on]

competition rules; although the competition ryjes (and the rulz

(0 infring . ination in Article 18) are specifically mentioned, measures that infringe,

Article 34 on the free movement of good:s‘”, Article 45 on the free move.

¢ workers® Article 49 7c(J’n the frefedom of establishment®, Articles 56 and 57 on

ovement of services ,{,and Articles 63 to 66 on free movement of capital could

(he free M fringement of'Article 106(1). It follows that Article 106(1) did not need

inani i
gl result 1D ced in the(chapter of the TFEU on competition law; however, the fact

la ; .- ’
1o ha_:"i’sl::::e‘; ndicatesthat the Treaty's authors were aware of the potential for Member
that !

distort confpetition through the legislative and other measures that they adopt.
Grates 0 & (ff A rticle 106(1) in relation to the competition rules is that, in certain

e

: ta .
The ":,S;Loc's -a Member Staté can be liable for the abuses that have been, or would be,
circu n N

caniedm'by-undertakings;
— ﬁ..?. ;r‘ \
i Undertakings (o

ompliance with gen-
ber States not to enact
ned in the Treaties, in
01 to 109’. Two impor-
IStis that Article 106(1)
not have an independ-
rticle or other Articles

in

{hicle 106(1) applies to"measures concerning ‘public undertakings and undertakings
 which Meniber States grant special or exclusive rights’. The term ‘undertaking’ has
been consideréd in the context of Articles 101 and 102 in earlier chapters™. In par-
icilar it'showld be noted that state-owned bodies can be acting as undertakings, but
thatorgans of the state that are not involved in any economic activity fall outside the

definition?.

in the process of liberalising numerous markets in Europe, in particular in ‘utility’ sectg.
such as telecommunications, energy and post and related services. The Court of Jugg

said in Spain v Commission that

paragraph 2 of Article [106 TFEU]J, read with paragraph (1) thereof, seeks to recostile} ‘
Member States’ interest in using certain undertakings, in particular in the P“b_lfcmt&.
as an instrument of economic or social policy with the [EU’s] interest in ensuring com
pliance with the rules on competition and the preservation of the unity of'the [internal ‘

(i) Public undertakings
market®”.

The term ‘public undertaking’?® appears only in Article 106(1), and is not defined. There s
nouniform notion of this expression among the Member States, and state intervention in
and control of economic behaviour takes many different forms. For this reason, Advocate
General Reischl has stated that the term is a concept of EU law which should be given a
uniform interpretation for all Member States™. In Article 2(1)(b) of the Transparency
Directive’s the Commission said that a public undertaking means

The Commission has said that its experience suggests that Arficle, 106 can bean cftect
instrument for safeguarding competition in newly liberalised markets, especiallywhet
these markets are closely linked to markets reserved byf:-'t'he’stéte for publieor privileged
incumbents®, > |

(A) Article 106(1) |

any undertaking over which the public authorities may exercise, directly or indirectly, a

dominant influence by virtue of their ownership of it, their financial participation therein,

. 2 A P . dM.
Article 106(1) is closely related to Article 4(3) TEU: each'seeks'to ensure effectived or the rules which govern it.

ence to the Treaty on the part of Member States. However, Article 106 goes beyond Artic

L .
£ (!Z;” ff “:':;’ reading on Article 106 see Buendia Sierra Exclusive Rights and State Monopolte o AT
ord University Press, 1999): this book contains an extensive bibliography of hiteratt** ol

106 at pp 431-45): Faull and Ni . Press. 3
: ikpay (eds) The E ition (Oxford Universit) .
2014), paras 6.04-6,03. R SP y (eds) The EU Law of Competition (

&
6 See eg Case C-18/88 RTT EU:C:1991:474. 63 See eg Case C-179/90 Merci EU:C:1991:464.

. Jceeg Greek Insurance O] [1985] L 152/25.

¢
an Comm! I See % e C-260/89 ERT v Dimotiki EU:C:1991:254.

lerra ‘Enforcement of Article 106(1) TFEU by the Europed™ = ¢h3.® . ‘Undertakings’ p 184.
and the EU Cogrtc - ierra | Effective no 3 Undertakin o .o o0 83104 and ch 5, ‘Undertakings, p 157
Legitimate En]ourts i Lowe and Marquis (eds) European Competition Law Annual 2010 gﬂamr ¢ ¢ in particylar chg; e e ptP the entity and the way in which itis
Child: Europe 6 g"""‘ of Competition Law (Hart, 2016), pp 279-306; Bailey and John (6‘15:) 0110 '“;nced'. PP 8687 » Regardless of the legal status o
. an . R ) ) ~11. — :

 On the Wider':::"l{'aw' of Competition (Oxford University Press, 8th ed, 2018), Pargs ”I - 2 TFEU(" : For detailed discussion of thi dia Sierra (ch 6 n 63 earlier), paras 1.113-1.139.
Law Transform EU C:t:‘cat‘oﬂs of the case law under Article 106 see Colomo ‘Will Article " Cases 188/80 etc Francev C RS inse e “;3;”

* Case C-463/00 Eu.ge Zt:;(;g';;'; W (2022) 13(6) JECLAP 385 b Comm?s':.mission Directive 80/ 702'31”3"1;.20'(')?[[11.9(:3.3??.195/35. this has now been repealed an(c:i replazi(:) :);

* Commission Staff » para 82 on 1149 . 510N Directi 2 NG +ion is used in the Commi

aff Worki lation Notic ctive 2006/111 " A similar definition 1

SWD (2014) 230, para 77. orking Document, Ten Years of Antitrust Enforcement under Reg! “on the 5 /EC, O] [2006] L 318/17. A si

icats ra 4.1.
PPlication of the competition rules to the postal sector, 0J [1998] C 3912, pa
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|. the Court of Justice upheld the lega!ity Ofth? Di.rective andappr,
On aPP"f | out elaborating further’. The crucial question in each ¢, Shouldcd thig
nition, witho exercise such influence, not the legal form of the undertak;, be
;l;\is(gt;r:\?zsk;n has said thata dominant influence on the partofa Public o

be presumed where the authority holds a majority of the capita] o, of t
the undertaking””.

hepe
Quegy;
Wthgy; o

Oting n;thh'

he y

(iii) Undertakings with ‘special or exclusive rights’

Article 106(1) applies to measures in t.he case b’oth of Public undert
undertakings having ‘special or exc.lu§1ve t.'lghtS: sometimes tbe latt
to as ‘privileged undertakings' to distinguish th?m ffom I?ul?llc und
important to understand what each of the e.xgr.essxons special
The Treaty does not define them, but defl.m.txons can be fou
(g) of the Transparency Directive’. In M:nxstero dello Svily
Nazionale Costruttori’”” the Court of Justice stated that ‘spec
exist where a measure

akings a ..
er are l’ﬂfuq

Criakip

nd in Article 2({)
PPO econom;,, v $0y

Sive “SW

R

confers protection on a limited number of undertakings and . . . May substantig|),

. L 3 . y aﬂ- :
the ability of other undertakings to exercise the economic activity in question in the sa:
geographical area under substantially equivalent conditions, = ¢

Often special or exclusive rights will have been given to a public undertaking/7j ’
case it is unnecessary to give separate consideration to this head of Article 106{1): b

ever, many undertakings may have exclusive or special rights without being ‘public 1y
FIFA v Commission® FIFA failed to persuade the General Court that thé UK Secretaryg
State for Culture, Media and Sport had conferred exclusive or special rights on the Bg
and ITV, two free-to-air television stations, by placing World Cup football matcheée

list that they would then be able to broadcast on a non-exclusive basis. FIFAScompla
was that this led to a distortion of competition in which pay=I"Vi,companies€onld ot bid
for the very valuable right to show such games on an exclusive basis. The COurrObserved
that the pay-TV companies could still broadcast on a niefi-exclusive basis®), In Ministers
dello Sviluppo economico v SOA Nazionale Costruttori®* the Court of Justice held tha
‘attestation organisations’ providing certification Services in the construction sectorin
Italy had not been granted special or exclusive'rights: no competitive advantage had bee
given in favour of any particular organisation(s) and entrywas possible for anyone tha
satisfied specified criteria. In R (Heathrow Hub Ltd) v Secretary of State for Tra nsport® the
English Court of Appeal was not convincéd that a history of state ownership and exten

sive regulation of Heathrow Alrport meant thatit.had been granted special or exclusie
rights within Article 106(1). | '

" Cases 188/80 etc France v Commission EU:C:1982:257, para 25.

‘: Notice on the application of the competition rules to the postal sector, OJ [1998] C 39/2, P
_ Seech 6075 earlier; ‘exclusive ri

1(6) of Commission Directive 20
net:'orks and services, Q] [2002] L 249/21.
~ Case C-327/12 EU:C:2013
EU:C:2001:284, paras 87-89,
| " Case T-68/08 EU
in Case C-333/2) European Super L
UEFA had 4ny special or exclysi
ch 3, *Sporr’, Pp 145-147
* Case T-68/08 EU:T:20
* [2020) Ewca Civ 2]

rad.l

- case CATD

827, para 41; see similarly Opinion of AG Jacobs In

T:2011:44, upheld on appeal Case C-205/11 P FIFA v Contmission

s 40-
44, paras 174-180. @ Cage C-327/12 BU:C:2013:827, P

3, paras 221-229

. 85
icultural marketing board
o an agt.ty grante d a monopoly over the provision of TeCruitment seryjcegss
nti . - :
o an€ work un dertaking entrusted with the exclusiye right to organise g
o 200CK

: 087
forthird partie> L
ted partnership between a Member State, a district auth

| ndertakings,responsible for waste management®
trial U -

edpostoffice granted amonopoly over postal services
iversal service obligation®’.

ock work
ority and eight indys.

part of aun

\d'appear that an ‘exclusive’ right can be granted to more than o
[t wou '

¥ np,wgr[oreningens Affalds v Kebenhavns Kommune*® the Coy
imEn

which do not form

ne undertaking:
rt of Justice held

three undertakifigs authorised to receive building waste in Copenhagen had been
;h:n :ed an exclusive right, but it did not explain why these rights were exclusive rather

ecial, which would have been a more natural finding®,
tbﬁ: ;5 ncﬁo"nhl:;mther than a formalistic approach should be taken to the meaning of

wrclusive rights’. Rights may be exclusive in substance, even though theyare not described
:sﬁch'(or'as monopolies) in the measure in question. For example, in La Crespelle®? the

‘Gourtdf Justice concluded that a scheme for the artificial insemination of cattle in France
im'olvéd exclusive rights because of the way the national legislation was operated in prac-

tice”. Furthermore, the exclusive rights may derive from a series of different legislative
and administrative measures rather than just one®.

The Court has held that the mere fact that a body exercises powers conferred upon

it by the state and that it has a dominant position in the market is not sufficient
in itself to establish that it has exclusive rights®. This is consistent with an early

Commission decision that a copyright collecting society that could derive benefits
from national copyright legislation did not have exclusive rights where there was no
mpediment to other such societies claiming the same benefit?; nevertheless, the
Commission did conclude that the society in question had a dominant position for

the purpose of Article 102. The concepts of ‘exclusive rights’ and ‘dominant position’
ireindependent of one another.

"
b g‘bl‘ 90/76 Van Ameyde v UCI EU:C:1977:101.
" C:“ ?I 78 Pigs Marketing Board v Redmond EU:C:1978:214.
o ¢ 0-41/90 Hofner & Elser v Macrotron GmbH EU:C:1991:161, para 34.
Case C-179/99 Merci EU:C:1991:464. 88 (Case C-203/96 Dusseldorp EU:C:1998:316, para 58.

]
Case C.
ol e o H0I99 TNT Ty aco SpA v Poste Italiane SpA EU:C:2001:28.
. 3se C-209/98 EU:C:2000:279.

: eci -C:1992:226.
, g,m 0 of the Opinion of AG Jacobs in Cases C-271/90 etc Spain v Commission EU:C
352 C-323/93 EU:C:1994:368.

S = Imann indi-
ough the Court of Justice did not address the point directly, the Opinion oEAGLEMm

mes th i . - .
Mg, IR parties agreed that exclusive rights existed: Case C-323/93 EU:C:1994:185

| and 2.
¢ Exclusive p: R 97] L 244/18, paras
“P:e on a;::;;'ec ’:lghts to Broadcast Television Advertising in Flanders O] [19 l UIT:1999:144.

Ca 5¢ T-266/97 Vlaamse Televisie Maatschappij NV v Commission
w e Cagyy

93 Banch . .
G ero EU:C:1995:439, paras 47-53.
*MAO] [197)) 1 134/15, :
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(b) Special rights
The Court of Justic

tinction between €X¢

Commission’s Directive 0 catio
required Member States to remove special rights from nationga] tele
COInmuni

services providers, since it had failed to specify which rights were Speci
were incompatible with the Treaty. In the subsequent Directive on Telec 1al o,
Liberalisation® the Commission stated at Article 1(4) that, in the i 0

sector, special rights include:
rights that are granted by a Member State to a limited number of un déttal
any legislative, regulatory or administrative instrument which, within 4 2iv

cal area, limits to two or more the number of undertakings, otherwise tha
objective, proportional and non-discriminatory criteria'®. I
.

¢'s judgment in France v Commission®” indicate

lusive and special rights. The C S that ¢, . W8

usive and special rigts. the Lourt held that the p, < syl

n Telecommunications Equipment®s yyepq vo%mvisi“"s Udjg.
id z

MMupjca:
’

INGS, throuat

This definition can presumably be carried over to other sectors of the econ £
there is specific legislation containing a different one. In Second opem:)my. g
Radiotelephony Services in Italy'® the Commission decided that the grant to :lf’f GSy
Italia of the right to operate a GSM radiotelephony network qualified as 3 sp;c, ilecom
since the operator had been designated otherwise than according to objective a;dﬂm
discriminatory criteria. In French savings accounts the Commission concluded (h:o,:;
grant to three banks of the right to distribute tax-free savings products was ; special
right'®. In MOTOE the power of the Greek Motorcycling Federation, ELPA, to ay
ise motorcycling events was held to be a special right within the meaning of Artie

106(1)'%.

(iv) ‘Measures’ . ," }
For a Member State to be in breach of Article 106(1) it must have adopted a*measure!
This expression has been given a wide meaning by the Commission, and its approacht
been endorsed by the Court of Justice. In an early Directive under‘Afticle 34 TFEUS
the Commission said that measures in that Article included,gqla“ﬁg,s,jegulatioxgg,.a

istrative provisions, administrative practices, and all insgggp!gg},ts'issued gfoil! a put
authority, including recommendations’; there is no reaSon t@ suppose thatthe expresso

should have a different meaning under Article 106(1)=Imanother casgﬁ'ﬁaﬁf ticle 4
Commission v Ireland'®®, the Court of Justice said thata measure did nothave to be legally
binding, provided that it might be capable of exerting an influence and"of frustratifg

L x4

e

nv CO""M

¥ Case C-202/88 EU:C:1991:120, paras 31-47; see similarlyugﬁas.&f;ﬂ-ﬂl/% etc Spai

EU:C:1992:440, paras 32 and 34. L
98 gl . . |
Commission Directive 88/301/EEC, OJ [1988] L 131/73. o definition 6%
of this 2001284

’.’ Fommission Directive 2008/63/EC, O] [2008] L 162/20; for discussion Jz EUC:
Opinion of AG Jacobs in Case C-475/99 Ambulanz Gléckner v LandKkreis Siidwestpfalz

paras 83-89. I .
_y , arlier.
:: See similarly Article 2(g) of the Commission’s Transparency Directive, Ch'6 n7o¢ :rs‘:»rvift” in Spa
OJ (1995] L 280/49, para 6; see similarly Second Operator of GSM Radio Telephot)'
O] [1997] L 76/19, para 10.
::j Commission decision of 10 May 2007. T L:u:c?"“””'
= 4?“ C-49/07 Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko Dimost
ra 43,
104 19 -
?mmnssxon Directive 70/50/EEC based on the provisions of Article 33(7) on t w
u:::w ich have a"fﬂ"“ equivalent to quantitative restrictions on imports and are "
provisions adopted in pursuance of the EEC Treaty, JO [1970] L 13/29.

105
Case 249/81 EU:C:1982:402 (the ‘Buy Irish’ case).

¢ abolition
cove

ms(,far 38

why $3

-afply. In Bo

%

k
gndert .| framewor EOF ’
ot the expression measures has a wide meaning under Artjcle 106
1); for

of a second mobile licence subject to a substantial licence fee which had
ad not

’ lbc graﬂt . b
d on the incumbent operator amounted to a measure!®

heen levie
sal to grant a fercy company access to a state-run port was a measyre!1o

s the refu [ M.
‘,do ‘q d . t . .

\m & ee discounts at various airports were measyres!!!

¥ .

o systems of stepped ‘!}U{

ip each of the abioyé cases the Member State had adopted specific measures which
Jfected the conductof the public undertaking or the undertaking given special or
adusi,,qug}gsf‘f\gjome cases a public at.lthm:nty enters into an agreement with an
undcrtgkiﬂﬁ%ﬁtmg thi?"‘iﬁf an exclusive right to perform a particular task: for
«ample, to provide funa‘al‘!%&icesm. The question here is whether this amounts to a

! clasiverights, in which case Article 106(1) may apply, or an agree-

. ,i’zsur;,gr'anting excd &
irween undertakings that restricts competition, in which case Article 101(1) may

dson ti’lg‘:@urt of Justice considered that Article 101(1) would not be appli-

cable whergﬁlbg@lauthority was acting pursuant to its public law powers, since it would

ot be actingasan undertaking''.
R ) S

U] niuzﬁﬁﬁéations on Member States under Article 106(1)

“ Adicle 106(1) requires Member States to refrain from enacting or maintaining in

firce any measure contrary to the Treaties, and in particular one which would con-
wavene Article 18, Article 101 or Article 102. The relationship of Article 106(1) with

Articles 101 and 102 is complex. Articles 101 and 102 are addressed to undertakings,

but Article 106 to Member States: as in the case of Article 4(3)'", the conceptual
peratein

issue s to determine how, and in what circumstances, these provisions can o
sucha way as to lead to an infringement of the Treaties by a Member State. For many

jears this issue was barely addressed at all; however, the position began to change as
he Court of Justice delivered

;mylt of a remarkable series of cases in 1991 in which t .
,W"‘{dgments on the relationship between Article 106(1) and other Treaty Articles,
mdUd'"g in particular Article 102. A further landmar

@se, followed in 1993115,

k judgment, in the Corbeau

e
N 2:1’ ‘l:;;;ozls’.rocure lo; (i?se 32187 BL;C813831292953 852, para 46
" ¢ ur du Roi v Lagauche EU:C:1993:854, ' GSM
Wr'o:s:l:p::goi“?"d Ol?erator of GSM szd:‘otelephon y in Italy O] [1995] L 280/4; Second Operater o
" Bor ofkf,:;; Slc’)am OJ (1997] L 76/19.
" i B yl J (1994] L 55/52. ese Airpor
Pheld op ssels National Airport (Zaventem) OJ [1995] L 216/8; Porm,g g
13, Ppeal Case C-163/99 Portugal v Commission EU:C:2001:189; Spa!

ts 0] [1999] L 6931,
rports O (2000] L

* Case 39 "
n 87 Corinne Bodson v Pompes Funébres EU:C:1988:225'fa public authority are ROt economicy

¢h3 .
PP89-99 S Activities connected with the exercise of the powers ©
i
See 'y
- éf;de 43) TEU—Duty of Sincere Cooperation’, PP 233-239,
20/9] EU:C:1993:198.

earlier in this chapter.

4
»
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States and public undertakings*®, which was unsuccessfully chq) enged ;
Commission®%; the Directive has been amended a number of times 4 5

n
2006™". The Commission uses the data. that it receives through this Dil’:c:i::
the compatibility of state aids with Artlcle. 107.
Article 109 TFEU authorises the Council to ado?t regulations on sta¢e aid. iy
exempting aid from notification. Council Regulation 2015/158g33s * 1 Partic

Fran(.e ’
Odiﬁed o

Commission to adopt ‘group exemptions 3f’or certain categories of horizon,) Stat N the
to adopt a regulation on de minimis aids*. ©id gy,

As a consequence of Brexit the UK adopted its own rules on ‘subsidies’ -
‘state aid’). The Subsidy Control Act 2022 is discussed briefly ip chapter 230 PPOseq

¥ Council Regulation 2015/

1588, Q] [2015] L 248/1.

available at www

:c|ation/
s id/legs
-Commission.mnropa.cu/corm:«:tntnon/state--a

7

Articles 101 and 102: pypjic
enforcement by the Europegp,
commission.and national competition
authoriti€s under Regulation 1/2003

pintroduction 267
2.Qverview of Regulation 1/2003 270

3 The Commission’s Enforcement
Powerstinder Regulation 1/2003 272

4. Regulation 1/2003 in Practice
5. Judicial Review

314
317

1. Introduction

Infringement of Articles 101 and 102 has serious con

Such is the importance of competition law that und
place credible and robust com

sequences for guilty undertakings.
ertakings are well advised to put in
pliance programmes to ensure that the competition rules
arenotinfringed, that directors and employees understand what types of behaviour must

be avoided and that the undertaking acts ethically and with integrity; the Commission
ind the EU Courts are unimpressed by arguments sometimes put forward by undertak-
"85 that they intended to comply with competition law, but that their employees diso-
b&:d i"Stmc’tions and wrongly entered into price-fixing or similar agreements. In.S.IA
(o;'dﬁztmoms v Konkurences padome' the Court of Justice said tha? any anujcompetm;:e
belon aondthe part of an employee is attributable to the undertaking to which he :)r she
. g(s) nd that the undertaking is, as a matter of principle, liable for that conduct®. .
12 the European Commission published Compliance Matters: What Companies
,"e' ‘o Respect EU Competition Rules® as a guide to companies to develop a proac-
‘ance Strategy; in this document the Commission draws attention to the ca:\se-law
""ugating(;:;::s which establishes that the existence of a corppliance pro%r:;r;lnn::clz ;(:e ?
litiop, authoﬁue: :"hen it comes to the determination of fines in cartel c;s;s be i
Justice has 2 - ake.a more generous approach: for example,.m the US the Dep
Policy of ‘centivising compliance with competition law?.

* Ibid, para 24. :

g, " ¥-COmmM ' lon.europa.eu; a page of DG COMP’s web.slte is ded
‘“d‘able on Co s;sio_“-eul‘Opa.eu/competitionlamitrustlcompliancc.'lmde.w:__en. s

C. e Cage ’I‘-l3;’/l())m“o" compliance programmes (2021), available at www_oca::;g ucohcl‘:l on appeal Case
iy p EU.C. l;;g;gmdlcr Holding Ltd v Commission EU:T:2011:362, para 282, up

iy ?valua:;on of O pPara 144,

lce'SOV/a[r.

' f com-
icated to the issue © ‘
html; see also the OECDs

— ilable at
; igations, aval
'Porate Compliance Programs in Criminal Antitrust Investig



RTICLES 101 AND 102: PUBLIC ENFORCEMENT BY THE COMMIssiop 5,

ission to enforce Articles 101 and 193
wers of the Commission to- r¢ conty
Th:-‘aggn‘ 1/2003¢, which became appllcablc:: on 1 May ?004. The chapter will b 31."«1 In
Regu f Regulation 1/2003. Section 2 of this chapter wj) expla; “BIN vy

AN the
rs’ bOok::ah:
ina.

: Y n 0
a brief overview : there are numerou it
features of the public enforcement system: t > Practitione

provide a more detailed analysis of the positx(?t}:.a ?::2:1; l1))r0v}i]cl¢;:s a detajley €Xam
tion of the Commission’s enforcement.powers,.l 1 ibes the procedyy, g ha
by the Commission in 2003 whereb)t it sometimes settles cartel cases. and its Pfacti:w
settling non-cartel cases. Section 4 discusses the operat.xo.n of Regulation 112003 ;, € of
tice, with particular reference to the Europe:.m Competm.ox.) NQ‘WOTkO(‘thc ECN) thh.
brings together the Commission :.md the national con.lpetltlgn authgrnties Of the Mcmbq
States (‘the NCASs’). The final section of the c.hapter will provide a brief ACCOUNt of jy i
review of the Commission’s decisions. Artxcl?s 101 and 102 are directly applicable .
may be invoked in proceedings in the domestic c<.)urts o.f the Member States: the Privage
enforcement of the competition rules will be considered in chapter 8.

In understanding the extent of—or rather the limits to—the Commiss
it is important to have reference to the general princ.xpl.es of EU law,
such as respect for the rights of the defence and the principles of proporlionalily, equal
treatment, the protection of legitimate interests, legal certainty and non-rclroactimy
have obvious significance for the enforcement of the competition rujes® Two furthc;
important issues are the relationship between the Commission’s Procedures and ghe
standards required by the European Convention on Human Rights (‘ECH R')" and ¥

the Charter of Fundamental Rights of the European Union (‘the Charter')e. recitd
the

ion.S power&
Some of Which,

37 of Regulation 1/2003 states that it should be interpreted in accordance yj
rights and principles recognised in the Charter, and Article 6(1) TEU provig
the Charter has the same force as the other Treaties''. The rights contained

Charter that correspond to rights guaranteed by the ECHR have the same meaningand

* 0] [2003] L 1/1, as amended by Regulation 411/2004, OJ [2004] L 68/1 and Regulation 1419/2
[2006] L 269/1.

" See in particular Kerse and Khan EU Antitrust Procedure (Sweet & Maxwell; 6th ed, 20!2)}&
Nikpay (eds) The EU Law of Competition (Oxford University Press, 3rd ed, 2014}, ch 2; Castllode
and Gippi Fournier Evidence, Proof and Judicial Review in EU Contpetition Law (Edwar_dﬂgll« 2nd ed
2024); Bailey and John (eds) Bellamy and Child: European Union LawofCompetition (Oxford Upiversity Press,
8th ed, 2018), chs 13 and 14: Rousseva (ed) EU Antitrust Procedure (Oxford University Press, 202 1); Blanco EU
Competition Procedure (Oxford University Press, 4th ed, 2021} Lenaerts, Gutman and Nowak EU Procedura
Law (Oxford University Press, 4th ed, 2023); for a series ofseminal essays on all aspects of publ.nc cmommt:
see Wils The Optimal Enforcement of EC Antitrust Law (Kluwer Law International, 2002); Wils P rinciples
European Antitrust Enforcement (Hart, 2005); Wils Efficiency and Justice irBuropean Anhitrust k'm
(Hart, 2008); Wils EU Antitrust Enforcement: Law, Economics, History, \Pelicy ¢ Practice. Concurrence
these essays are also available at WWW.SSII.com. "

* On general principles of EU law see the books cited in ch 7 n 7 earlier; Tridimas The General Principles
of EU Law (Oxford University Press, 3rd ed, 2018).

9 . pa— to the
Available at www.echr.coe.int; note that Article 6(2) TEU provides that the EU ‘shall accede

’ ‘ ol M
ECHR.’ but the Court of Justice delivered a negative opinion on the compatibility with EU law of |
aCCession agreement: Opinion 2/13 EU:C:2014:2454,

* 0] [2010] C 83/389; on the Charter see Coghlan and Steiert (eds) The Charter of Fundamental Right

. access
of the Ef"onfln Union: The Trayaux Préparatoires and Selected Documents (EUI, 2020); this 0p¢T
e-boo" kis available at blogs.eui.eu/library/charter-fu ndamental-rights. ees: Te

For discussion see Wils ‘E

' ~ taran
U Antitrust Enforcement Powers and Procedural Rightsand o
[nterplay Between EU Law, Natj

Convention on Human
and Fundamenta] Rights’
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down by the ECHR'%; the Court of Justice

¢ those laidEC HR constitute the ‘minimum thresholq

of protection’
S“"::teed by thim Commission publishes an annual report on N under Fy
g“’u The Europ”

the 2 licats
£U o stitutions'?, including by the EU Courtg's, PPlication of the
v b the
r 0Y

Member States my
aV. g : st
) to the Charter when they apply provisions of EU law, Including Articles
02 TFEU™

hileitis important to ensure that the rights of the defe
er, Wil

However  tantto avoid them being so elevated that it becomes
imp

. he Commission to enforce the law: a balance has to be
a-ult for the
gifficy

t of undertakings not to be found gpilt.y of behaviour of which they are
privale inmjst he public interest of detecting, punishing and deterring Infringements.
ptan

janocent 27 1 as publiSh;’d a he.lpful factsheet ox':?the ‘Key a.ctors and checks and

T ceedings under Articles 101 and 102", A question that has attracted
nces I‘ﬂ.P hether the system of enforcement established by Regulation 1/2003,
omment” 15 W opéan'Commission acts as ‘investigator, prosecutor, judge and jury’,
whereby t.h : Eu;thptﬂe»right to a fair hearing by an independent tribunal®®. That ques-
iscomPa‘.',ble ' gﬁéred in the affirmative by the European Court of Human Rights?
tion has lfwmt' of Justice”»However, it is important that the General Court exer-
and by ‘;pe C-"“_:w, of Commission decisions in order to satisfy the requirements of
0 3\.=,[ull.fe(;/ lthe Charter In Cartes Bancaires v Commission*? the Court of Justice
mﬂl:haen&ﬂﬁ!al‘ica““ had failed to obsc.zr\fe t?‘e requisi.te standard of review?: a
nilar reprimand Was made in Intel v Commission™. In particular, the General Court
st establish whether the evidence relied on by the Commission is accurate, reliable

and consistentand whether that evidence is capable of supporting the conclusions
drawnfrom it.

has held that the rights

fICE are respected,
dlsproportionately
struck between the

* Article 52(3) of the Charter.

" Seeeg Case C-481/19 DB v Consob EU:C:2021:84, para 37 and case-law cited.

" Theannual report is available at www.commission.europa.eu.

" See eg Case C-510/11 P Kone Oyj v Commission EU:C:2013:696, paras 20-33 and Case T-9Ill Air
Canada v European Commission EU:T:2015:994 on the principle of effective judicial protection; Case
58012 P Guardian Industries Corp v Commission EU:C:2014:2363 on the principle of equal treatment.

f Article 51 of the Charter. | N

Available at www.eur-lex.europa.eu/ ENllegal-contentlsummarylimplememmg-eu-competlluon-
ml'@"b“"Practices-t'or-the-conduct-of-proce«edings-concerning-article:s-lOl-and-lOZ-of-t.hc-‘lt'culum x:

" See eg Forrester ‘Due Process in EC Competition Cases’ (2009) 34 EL Rev 817; W|ls. Thf.l"‘:m =
lf"" of EU Antitrust Fines, Judicial Review, and the European Convention on Human Rights (2010)
Warld Competition 5; Editorial “Towards a More Judicial Approach? EU Antitrust Fines under tl.le Scruft:ll:z
:J“"dfmcntal Rights’ (2011) 48 CML Rev 1405; Wils “The Compatibility with Fundamental .Rughtsac:l g
pwm'm“ Enforcement System in Which the European Commission Acts Both as Invcst.:g;:’?;l g
. —ance Decision Maker’ (2014) 37 World Competition 5; Teleki Due Process and Fair

":'Pelmon Law (Bril), 2021).

g
" o, Micle 47(1) of the Charter and Article 6(1) of the ECHR.

enarin, Diagn
CMA  Flynn Pharmaq 14

Li2014:2204. 2 1bid, paras 89-92.
4P EU:C:2017-632, paras 141-146.

(2023:561, para 125.
C-376/20 p Commission v CK Telecoms UK Investments Ltd EU:C:202 P
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gulation 1/2003 e

-

5 Overview of Re

abolished the notification of agreements to the Commission for |

. e Commission’s exclusive power to make decisions o :
\rid}nal e}c;nrlgzllzl; (?llg)t; :dividual cases: that provision is now directly appli:att:: appli
s oa that Articles 101(1), 101(2) and 102 have always been®. Regulatiop 1/ 2003511(],,
ls:::leec‘ivt}z’e enforcement pOWerS of th.e Commission generally, af“,l t.he Reglllation ) d‘;:
2 number of new provisions including, for e)fam.p]e, the pqssxblllty of the ¢ oMy
adopting decisions on the basis of legally binding comfmtmen.ts as to “"d”taking
cuture behaviour (Article 9) and the power to conduct inspections at people’ T
(Article 21). Regulation 1/2003 also gave the NCAs powers to enforce Articjes
102. Following the Commission’s review of the operation of Regulation 1/200; ;

the European Parliament an

force on 4 February 2021%°. .
In 2023 an invaluable commentary was published on Regulation 1/2003, Regulatigy

1/2003 and EU Antitrust Enforcement: A Systematic Guide®. Part I of this authoritatiye
treatise contains a commentary on each provision of the Regulation; Part || COntaing
reflections from a range of contributors including experienced officials, academics, prac.

titioners and other experts.
In 2022 the Commission initiated a review of the operation of Regulation 1/2003 ’

Regulation 773/2004 since 2004°°.

Regulation 1/2003

101 gpg

n 20142
d Council adopted the ECN+ Directive, which cmm: ::h

(A) Overview of Regulation 1/2003
Regulation 1/2003 consists of 11 chapters:

 Chapter I is entitled ‘Principles’ Article 1 provides for the direct applicability ¢
Articles 101 and 102, Article 2 explains who bears the burden of proof ip'Casesd

Articles 101 and 102 and Article 3 deals with the relationship between thosé provi-
sions and national competition law*!

¢ Chapter II of the Regulation sets out the powers of the Commission, the NCAs ané
national courts ‘ |

 Chapter III provides for various types=of Commission decision: findings of

f“ff ingement, interim measure§, the acceptance of.commitments and findings of
mapplicability .

. Ch?pter IV is concerned with cooperation, between the Commission, NCAs and
national courts "

Chapter V deals with the Commission’s powers of investigation
* Chapter VI deals with penalties

gulation 1/2003 SWD (2014) 230 ' titi
2t ’ and Enhancing Compe
™ See“The ECN piser 1" Authorities, SWD (2014) ;
2 ive’, 3 . :
Dekeyser, Gaver. Lairons. LF - 0-317 later in this chapter.

hl, Wils and Prete (eds) (Kluwer, 2023).

DG Co
”'Orking

OVERVIEW OF REGULATION 1/2003
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VII iS concerned Wi th limitation periods for the imposition and enforce-
ter :
' Chapof enaltics ' d professional
pent 1] Jeals with hearings andp al secrecy
. Chapte” o des for the withdrawal of the benefit of block €xemption regulations
r
(;haprttel Circumstances q
in e £ contains general provisions
, Chaptef <1 contains transitional, amending and final provisions.
, Chaptef
" es
Supporﬂ"g eaSUl’ .
B . has adopted 2 number of supporting measures necessary for the syc-

on i
Commiss! o 6fRegulation 1/2003. These measures consist of one Commission

jcatio ; :
cessful f‘PPIl danumber of Notices, as follows:
Regulation ance= 7Y N\

ficsjon Regulation 773/2004 relating to the conduct of proceedings under
b 4 102, the ‘Implementing Regulation™

Afticles 101 an J
Notice on cooperation within the network of competition authorities>
o (NOI

Notice on the ceoperation between the Commission and courts of the EU Member
¥ s inthieapplication of Articles (101 and 102 TFEUP

» Notice on the handling of complaints by the Commission under Articles [101 and 102

IFEUP*

« Notice on informal guidance relating to novel questions concerning Articles (101 and
102 TFEU] that arise in individual cases (Guidance letters)®

» Notice on the effect on trade concept contained in Articles [101 and 102 TFEUF’

v Guidelines on the application of Article [101(3) TFEUJ?®

* Notice on the conduct of settlement procedures in view of the adoption of Decisions
pursuant to Article 7 and Article 23 of Council Regulation No 1/2003 in cartel cases™

* Notice on best practices on the conduct of proceedings concerning Articles 101 and 102
TFEU (‘Best Practices’)*°.

"“f f°1|0Wing documents provide further details of the Commission’s procedure in com-
petition cases?!.

. : . ™
foest Pm.“‘ces for the submission of economic evidence and data collection in cases
eerning the application of Articles 101 and 102 TFEU and in merger cases

* Decisi .
th ; ;;wn ,Of the President of the Commission on the function and terms of reference of
e : |
4ring Officer in certain competition proceedings

* Best Practi
aCt S » ™ .
c€s on the disclosure of information in data rooms®.

MP has publis

J hed its Antitrust Manual of Procedures: Internal DG Competition
°Cuments 0

" procedures for the application of Articles 101 and 102 TFEU®

o . : { WWw.
*45amended by subsequent Regulations; a consolidated version is available atw

) 0' :

0
» J(2022] ¢ 3, /o l'eplacin“ OJ [2004] C 101/54. 3 OJ [2004] C 101/65.

% 0) |2004] C 101/ g the Notice published in 2004, O] [2004] C 101/78.

O] [209 38
“ O o) C 167/ O] [2004] C 101/97.
: < 2.
1] C 308 % amended by a Communication from the Commission O] [2015] C 256/

1 Ibid.
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(the ‘Manual of Procedures’), which provides guidance on all aspects of
procedure. Practical information relating to issues such as config
tions is also available on DG COMP’s website?,

he ¢,

: Mmie.

M ingpe

3 The Commission’s Enforcement Powers
under Regulation 1/2003

(A) Burden and standard of proof

Article 2 of Regulation 1/2003 provides that the burden of proyip,
of Article 101(1) or Article 102 is on the person or competition ayt
infringement and that the burden of showing that Article 101(3) is sat
son making that claim. There may be circumstances where the part
den of proof produces evidence that requires the other party to proy
or justification, failing which it is permissible to conclude that the b
been satisfied*”. The Commission’s Guidelines on the application of Art
explain the kind of evidence that undertakings should provide when
ment under Article 101(3).

The Regulation does not discuss the burden of proof where an undertaki
objective justification or efficiency as a defence under Article 102. The positi

g an infl’in
bority allegiggzl :ll:
isfied is On the

?’ bearing the bur.
ide an exPhnatio,;
urden of Proof
icle [101(3) TRgy
defending an agres.

NE raises
on 1s th

the evidential burden in such a situation rests with the undertaking asserting/fhaj ‘

fication or efficiency defence®’; if the undertaking discharges that evidential buxden
Commission must show why that justification is inapplicable®®. Similarlyit would$een
that an undertaking that asserts that a contractual restriction is ancillafyhbears the evi.

dential burden of showing that this is so, and that the Commission.should then haveto ™.

show why this is not so*’. \

Recital 5 states that Regulation 1/2003 does not affect national rules on the.s.t‘gdardb

of proof, provided that such rules are compatible with genmeral principles of Eljtlg
Although the standard of proof is a matter of domestic law, the nature of the evidencethal
will satisfy that standard must take account of the substafitive requirementsiof EU law’.
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(B) Chapter II: powers e

Articles 4 to 6 deal with the powers ofthé\Commission, the NCAs and national courts
respectively. »

0

(i) Article 4: powers of the Commission

Article 4 states that the Commission shall havé'the powers provided for by Regl“ln'.' the
1/2003: of particular importance are the decision-making powers in Chapter 1%

44 .
www.comm:ssnon.europa.eu/competition-policy/antitrust_en. 33‘"‘

45 . ard
Cases C-501/06 P etc GlaxoSmithKline Services Unlimited y Commission EU:C:2009:610: P
case-law cited.

¥ 0] [2004] C 101/97

4 C-

{ - Cas
g 'S.“ Case F-209/ ?0 Post Danmark A/S v Konkurrenceradet EU:C:2012:172, paras 40{:3%(:
ervizio Elettrico Nazionale v Autorita Garantedella Concorrenza e del Mercato EU:C:2022:277

48 .
See eg Case T-201/04 Microsoft Corpn v Commission EU:T:2007:289, para 688.

* On this point see a cas
s ¢ under the UK Competition Act 1998, Cases 103
Association v OFT [2005) CAT 29, paras 130-134. i

::’ See Ca.se C-74/14 Eturas EU:C:2016:42, paras 30-32.
See Sainsbury's Supermarkets Ltd v Visa Europe Services LLC [2020) UKSC 2%

11/1/04 etc KA

para 116.

)

: dwmm en

igatiOﬂ cO . ;
yv1. These are described below.

their NCAS to
the NCAs may

Interim meas.

45€S- 3 7T 52 .
nore effective enforcers of competition law*2, For this purpose
ome

<ons requiring the termination of an infringement, ordering
ke deCISI‘ng commitments and imposing fines and periodic penalty p
de that there are no grounds for action on their part, byt n
R r&not-mfrsidnged53; only thse European Commission is entitled to adopt
'nfringemeni decision ..In Schen{cers. the Court of Justice held that, in order to
00 Atiele 101 is effectively applied in the general interest (‘effet utile’), an NCA
23'5‘0 ” exceptionally not impose a fine where an infringement is established’s: ap

ple would be where an undertaking was a whistleblower whose contribution was
N \abling the-authority to detect and suppress a cartel’,

Adticle 35 of the/Regulation requires Member States to designate the competition

uthority of authorities responsible for the application of Articles 101 and 102 in such

away that jtS'provisions are effectively complied with; the designated authorities can
include courts/Designated national authorities must have the right to participate, as
, défendantor respondent, in judicial proceedings against a decision that the author-

ity hastaken in relation to Articles 101 and/or 102°®. The Commission works closely

with the NCAs through the medium of the ECN, the work of which is discussed in
section 4 below.

(ii) Article 6: powers of the national courts

Article 6 provides that national courts shall have the power to apply Article 101, in its
entirety, and Article 102. The role of national courts is discussed in chapter 8.

€} Chapter I1l: Commission decisions

A'ﬁ"“ 710 10 deal with Commission decisions. The Commission’s Notice on informal
Suidance relating to novel or unresolved questions concerning Articles 101 and 102 [ TFEQ]
M * ise in individual cases (guidance letters)®® explains the (rare) circumstances In
hichi might be pr epared to give undertakings informal guidance on the application of

" Ompetition rules, The Commission’s Notice on the conduct of settlement procedures

g
; J 2019 L 11/3; see

Case C.375
09 p
EU:C:ZOI S

"Ppose ¢
Om,,ge

“The ECN+ Directive’, pp 316-317 later in chapter.

s Urzgdu Ochrony Konkurencji I Konsumentow v Te

1:270, is noO reas
Paras 19-30; this was a case under Article 102 but there 101. See also Case

le2 Polska sp. Z 0.0., NOW Netia
on in principle to
T-402/13

hat ; .
vC v “fould have reached a different conclusion in the case of Article
OMmission RU

* On Atticle ‘1:2014:991, paras 30-31.

* Cage C O: finding of inapplicability’ see p 281 later in this chapter.

* Note at;qulf 11 EU:C:2013:404, fEU competition 1w
Qg reare €€ A0 NCA cannot decide that there has been no infringemen 8 5 g para 42.

: : ibi
" Iy "€ legitimay fined for infringing 1!

i Cl 'Paras 44-50 € expectation that an undertaking will not be

Jjsbereiders n

dse C°4 lbdkkt”.
C’:‘“ade WeBriI:s Viaamse federatie van verenigingen van Brood- en Banke
0] l2022| C 3;12/581(:) VZW EU:C:2010:739.






