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ﬁouﬁcatlon In the Gaye lte.

pmperty for the

pu fpﬂses
operty A
?f perty Act 1976 (Smgdporm,

:,'i does not lnCIUdC

dr)')f
mduxtn | or

thc

gapore) Or any other written

i
Iaw solely for industria] or commercial purposes
o > |
b DOl such purposes or which is lawfully SO U\ed 3
kENany hotel registered under |
| :r otels Act 195

g notlﬁcatlon in the Gazette declare to be mdusmal
commermal Or non-residential property for the
purposes of the Residential Property Act 1976

f(Smgapore)

e uon 4(d) of the Building Control Act 1989
' gapore) provides that the legnslanon does not apply
‘N b uilding works that are prescribed in the building
'11 latlons to be insignificant building works. The

t Schedule of the Building Control Regulations
»73 o (Smgapore) specifies insignificant building
*‘Z?» for the purpose of the Building Control Act

9 (Singapore) and includes the following:

) %plawment or changing of windows and doors;
"BB,,N placement or reinstatement of a safety barrier
N Jmtegrated with a window in a residental
f bmldlng that is carried out in accordance with the
standardlsed design;
:;; ) replacement of existing floor and wall finishes;
replacement or changing of any false ceiling with
\. ghtwenght material;
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(e) erection of any*smgle storey lean-to extension i},
roof eovenng of tilbs, or of any llghter materigl.
n any bungalow; Selm-dCMChed lerrace or llnkcd

house;
(f) all ax:-condm mng works

‘ ‘ ' ".‘

[2-213] With negards to theexcluded contracts under section 4(2)(h)
of the Singapore Act, embloyeﬂ is defined under section 2 of (1.
Employment Act 1968 (Smgaggre) as a person who has entered int
or works under a contract of service thhan employer and includes 4
workman, and any ofﬁoer or employee of the Government included
in a category, class or descnptxon of such officers or employees
declared by the Presxdent to be\employees for the purposes of the
Employment Act 1968 (Smgapore) or any provision thereof, but
does not mclude any of the followmg' |
i (1)) anyseafarex;.y % ,w AL
~ (2) any domestic worker; ﬁﬂd\ Ry
- (3) any person belongmgr to any other class of persons
whorn the Mnmstel: may, by nouﬁcatlon in the Gazetu

----------

[2-214] Whﬂe Ctio! n“4(2)(0) of the Smgapore Act excludes its
application to any termmated contract that contains provisions

peummmgthe respondent to suspend progress payments to the claimant
until a date or the occurrenee - of an event specified in the contract, it

does not have the effect of overriding the fundamental@n?hibmon
under the Smgapoxe Act agamst ‘pay when paid’ Cl’”{@“
(2-215] In Frontbuild Engineering & Construcm te Ltd vH)
Constmctlon Pte _Ltd 174 the ngh Co.urtv 2% the %)Wlng

question: {583 ,?‘ % RO |
Does theAct £0 S0 far‘as to nender “pay when provisions
in a consm}eq(m conJ act unenforcea twithstanding

the termination of ;hetonu'act? 1In particular, "Where a term in

a construction contract pnrports ‘to suspend payments upon

termination of the eontractfand makes the contractor’s liability

to pay any funher sum owing | to‘*its sub-contractor contingent or
.\ “lij r'.ﬂ f\t e

oyf‘ 'o 0¢“,7L\"' _u

173 See also Heading 3.7 of tlns chapter for ‘pay wben pand’ clauses.
174 Frontbuild Engineering & Co rue{ion P;c Ltd v JHJ Construction Pte Lid

(2021] 4 SLR 862. A
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N' Legislation in the l/m!p(/ Kin
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///rzm Austrnl;
'\ rflin

onal on the operation of
268 ¢ 1 4(2)(c) of the Act

Yome othe T C

apply so as
a5 10 r 1
apr licable to the contract: or. would s 0 'ﬂur he entire A -
U ” "
y render such a clause in the lerminated cong ‘e Act apps
- NIra 2
l:"r_- r

i w, no effect? In short, wh
j(c) and 9 of the Act?

m 8 regard the ngh Court held that:
' ;;.‘. ection 4(2)(c) of the Sino.

construed In context, having re
f legislation, not in lsolatnon
sk onld strive to achieve harm
%o asions within the same -
At construc 5
iegistation 0 threhy, v w1 PP of
’ CCL [0 the Intentic
.. atliament. As such, section 4(2)(c) of th
L et should be construed in light of the oth

;’o’ 1€ Singapore Act such as section 9.
(2)"Wt lle section 4 of the Singapore Act sets out the
s parameters for when it does or does not apply, it
should not be Interpreted or given primacy over other
: rovnslons in the Singapore Act. In particular, section
2)(c) does not take primacy over section 9 of the

b mgapore Act.

/ ’l;he raison d’étre of the statutory framework was to
ensure that sub-contractors are not left at the mercy of
mam contractors: (a) wuhholdm0 payments for reasons
! lated to the subcontractors’ performance: and (b)

B
“maxing such payments contingent on performance of

Some other contract.

f‘*‘*f* When section 4(2)(c) of the Singapore Act is construed
o determine if the Singapore Act applies to a particular
termmated construction contract, any termination and
S“SPCT‘SIOU of payment provisions in that contract are
0 be given effect only if they do not fall foul of section
of the Singapore Act.

A support of the above conclusion, the High Court
qfurther noted that both sections 9(1) and 9(2) of the
}Smgapore Act refer to a ‘pay when paid provision” in
a ‘contract’. The term ‘contract’ is, in turn, defined
in section 2 of the Singapore Act as construction

at (if any) is (he lmcri‘)i-;- Y

cdpore Act shoyl ]
gard to the entire
In (imnw SO, ”

Onious CC

mn \y
C Slﬂ"d[‘( e

93




| '/'[!z(i i?l(”l()ll n fh( [/ ,’{{{\// /(”
' I

""""

Construction and ¢ ‘udieatibn in Hong Kon

— é;
Irig Ht’

iscope of the [SOpa| |,

Oonu'aCtorasupplycontraCt,and lnClUdesacon\(nlLll()n | ':-l';n xfm work done Or g0o

contract ... that has been terminated”. Thus, it is ¢]ey,
that Parliament intended for section 9 of the Act on the d t Dreces
effect of ‘pay When pald’ provisions to also apply ¢, : er which a claim i« entitled 1 o

terminated eonstmetnon contract. 5 €, 1€, the amount myg; .;
or have been agree | by t}

) of such certlﬁcatc or agree
LA ( YUCH car
the adjudlcator would \nn lu ’ ich damg
3 .

I Wae |
ds md SerVi

1 17(3) of the Slmmpm( ) o

h(- DE Lerifhad

]k— ?\;'”-* ir

3.6  Claim for loss and expense

[2-217] Prior to the Bnrldmg and Constructron Industry Security
of Payment (Amendment) Act 2018 (Smgapore) (the ‘Amendment
Act’), there was some unoertamty as to whether under the Sin gapore
Act, a clatmant is entitled to clarm in an adjudncatnon for ‘loss and
expense’ or prolongatron costs arrsmg from an extension of time,

[2-218] ’IheAmendmentAet conﬁrmed that claims for prolongation

rnptkt

ol on against ‘pay when paid’
@ s 90f the Singapore

& t‘

Act provides that apa

ntract IS unenforceable and hac ne ;
¢ ) { [ Ul 1N

costs and loss and expense do fall within the scope of the Statutory o construction work n refation
regime under the Singapore Act, but it also substantially limited the ':(; £ 1Or 200ds or sery OfK carried out or undertaken ¢
scope for these claims. In particular, the amended section 17(3) of ,M”-‘ B ontrct A ices supplied or under aken 1o he
the Smgapore Act provxdes that.> 34§ it N Pay when paid provision’ is defined

o | Ta'c‘Jf the Singapore Act as:

5 In detenmnmg anadjudncatlon apphcatron an adjudicator must that makes the liability of one part
e ‘ arty

N Ayl drsregard any part of a payment claim or a payment response
related to damage, lossxor e.Xpense that is not supported by —

(a) “any document showmg agreement between the claimafin,

and the respondent on the quantum of that part ofs the
 payment claim or the payment response; or 4 .

sl (b)f: any certificate or other document that is r%%dmto be

) "gtmgent or conditional on pa\ rncnt to the fi

| m makes the due date for payment of mMOney owin:

i_jg‘ the first party to the second party contingent or
ndltlonal on the date on which payment of the whole

_@L any part of that money is made to the first party by
the third party;

| ‘En totherWISe makes the liability to pay money owing,
or the due date for payment of money owing, contingent

~ issued underthe contract. |
[2-2191 In this regard, lt &as held by the Court

al in Orzou)
Pte Ltd"s that

» % 0 \‘
Mr Zaqy

the amendment was mtended Fte exclude ‘0
'”t.' ,.-,,’A(

As tbe Mmrster of Statg for Nationg s

Mohamad (“the Minister of Stat the second or condltlonal on the operation of \
readrng«of | the}Bulldm Bt Sechrify 5 o peration of any other contract or
of Payment (Amendment) Bill (Bill No 38/2018) (Singapore

*ﬂ tls of such kind as may be prescribed.
\ 28
ohibition against contracting out of the

Parlramentary Debates ‘Ofﬁce Report (2 October 2018) vol 94
(“2018 Parliamentary Debates”')), '17(2A) was intended to |
exclude “complex claims” mvolwimg complicated prolongation i
costs, damages, losses or expenses”. Such claims unduly :f{ ¢ pore Act

d the \ f R
lengthened thead{u?w?:?:‘ process’and ke eeton 36 of the Singapore Act provides that:

175 Orion-One Re.ﬂdential Pre Ltd,v Dong 'Ched? Construction Pte Ltd [2021] '@7 4 provnslons of the Singapore Act have effect despite
1 SLR 791 at para 45.

T\ provnsnon to the contr: ary In any contract or agrecine nt.
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(2) The fouowmg provmons 10 any contract or agreemen,
(whether in writing or not) are void:

(a) a provision under which the operation of the

Singapore . Aet or any part of the Singapore Act i

or is purported to be, excluded, modified, restricte
or in any way pre_)udxeed or that has the effect of

excluding, .modnfymg, restricting or prejudicing
the Qperanon of the Singapore Act or any part of
the angapone Act;and
(b) a provision that may reasonably be construed as an
attempt to deter a person from taking action under
theSmgaporeActs N TN
(3) Themestermay,forthepurposeofsubsecmn 36(2)(a),

prescribe the type of provnsnons in any contract or
"agreement, or any class thereof, which are deemed to

have the eﬂ’OCt of excludmg, modlfymg, restricting or
‘prejndlcmg the operauon of the Singapore Act or any
part of the Smgapore Aet |
(4) Except as provided in subsectxon 36(1), nothing in the
- Singapore Act limits or otherwise affects the operation
- of any other law in relanon to any right, title, interest,
privilege, obhgatlon or habxhty of a person arising
under or&by virtue of a oontract* Or an agreement.

[2-223] Therefore, not only will a term that expressly provides that

the Singapore Act does not apply t be voxd, but a term that otherwise

pre;udnees the Operauon of the Smgapqr‘e,Act may (Qe ~Oid
pursuant to section 36 of the Smgapore Act.

K tion 36(Q)

such as “for

[2-224] Aterm ofa contract whxch is prohjbxted un
of the Smgapore Act is void without any qu

the purposes of this Act’. This seems to suggest that if a provision is
avoided by operation of sectlon 36(2) of the Smgapore Qﬁ is void
for all purposes. | U THSTE

[2-225] However, it has also been argued that the effect of avoidance
under the Singapore Act should not extend beyond the statutory
remit. In particular, it has been su “ﬁ este ‘thaf the idea that the effect
of the Singapore Act is to create a statutoryf regime which exists
side by side with a contractual regime may properly suggest that
these prohnbmons are only 1ntended to ogerate within the province

of matters in respect of which Ihe statutory track is invoked. On this

A "

\ P
‘ o
‘

.S

fev of the Legislation in the United K ingdom

:

| Amrm/m /m// S'm:m[mn'

o

n gs there are clear terms which take the prohibitions of the
g‘contractual terms beyond the statutory remit. respect for

I =
» autonomy must prcservc the consideration of the operation of

[ Il
s OC tractual terms in the final hearing.'"

\

\

id SIMILARITIES AND DIFFERENCES
i BETWEEN THE UK AcT, NSW AcTt
'AND THE SINGAPORE ACT

;3 l.;From the nef review of the UK, NSW and Singapore
- erere clear similarities between them. The primary
of all the regimes is to solve or reduce the cash

wexisting in the construction industry. By adopting

1S the dispute resolution means, the parties to a dispute

gbtam a quicksand interim result. Such a result will, subject to
nite ground&ecognised and enforced in courts. If any party

G nsatisfied with the adjudication result, they can
7 ;.-;;f,f';; pitration or litigation to seek a final determination.

22 fm,, > entrench a party’s rights under the legislation, the UK
\ ¢t ‘*ro\‘ Act and the Singapore Act all include provisions that:

"(l) prevent the parties from contracting out of the Act;
(2) prohibit the notorious ‘pay when paid’ provisions; and
7 1r(3) give the receiving party the right to suspend work.

\There are also differences among the regimes. Without
ifrying out a detailed comparison among the three regimes, two
1in d sﬁnctlons are highlighted below.

. 'ft '/ :
-229] I¥ he first distinction is that while the scope of the UK Act

tends b any dispute to a construction contract and either party to

cons tguctlon contract may refer their dispute to adjudication, the
(he NSW Act and the Smgapore Act 1s limited to payment
amst the upstream party. In thus regard, the Ordinance 1S
i e 1 to the NSW Act and Singapore Act than the UK Act.

nﬂ The second distinction is that the UK Act, the NSW Act and

Si ‘{? apore Act contain different timetables for the adjudication
A t‘\‘ 115

i

't ) Kok Fong, Security of Payments and Construction Adjudication (3rd
hé exisNexis 2022) at para 4.74.
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\,\4 c“a; te) under the
‘ ] : W’ UK

39 .; F APPLICATION

the Housing Grants, Construction and Regeneration

(the ‘UK Act’), Building and Construction Industry
ent Act 1999 (NSW) (the ‘NSW Act’) and Building
dustry Security of Payment Act 2004 (2020 Rev Ed)
ingapore Act’), a fundamental requirement for the

5 t 'e Construction Industry Security of Payment Ordinance
3 ‘Ordmance ) 1s the existence of a construction contract

X 3 wnll examine the meaning of a construction contract

/5

' ance in more detail. In particular, it will discuss:

\.W‘ ‘)

B (1) thg meaning of aconstruction contract under the Ordinance-"

1)?

Q 1. ~division between public contracts (and their
p bcontracts) and main private contracts (and their
\O ~"5 ub ontracts) ;> and

“"' i 6 3) ,ﬁn exempted situations.
B3 A8 (1)

\ amed in Chapter 1, the Development Bureau
: ,E"‘»u vanous model adjudication documents since the
an rvf\, as gazetted. One of the documents, namely DEVB’s
ractice Note on Jurisdiction of Adjudicators, contains
*ua oles on the meaning of a construction contract. Where
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Construction and Adjudication in Hong Kong
(a) means a legally enforceable agreement under which-—
(i) a party agrees t0 carry out 'constmction work for another
party; or
(i1) a party agrees to supply related goods and services for
construction work to another party; bu

(b) does not include a development contract under which the
whole consideration payable is calculated otherwise than by
reference to the value of the construction work or the related

goods and services.

[3-4] Consequently, a construotion contract comprises three main

elements: | CRIL
(1) there must be a ‘legally enforceable agreement’;
(2) there must be construcuon work’ or ‘related goods and

services’; and VPR 5 A Ieeatios
(3) the contract must not be a ‘development contract’.

[3-5] As it has been repeatedly held in various cases, the existence
of a construction contract is a ]unsdlctmn fact’.* A proper finding
on it is, therefore, of crucxal unportance In this connection, an
adjudicator’s finding on it is open to review by the court, and the
adjudicator’s determmat:on may be set a51de by the court if the

) l ' iy vy y L
ﬁndmgxserroneous DAY B 5
<Al (O AL 18F

1.1 Meaning of ‘legally enforceable agreement’

[3-6] Under the Ordinance, a construct.ton contract can be wrntt@n or
oral, or partly written and partly oral 5 In this regard, th {fice
is more similar to the UK Act® and th )NSW Act,” and is Wi '
the Singapore Act (Wthh requmes a construcnon

made 1 m wrmn

:-,-.; ;.\'f.' o b 00 Z; FNHINEYT S
Foy Yl ng :'l ¢<’, 0 W
4 See Chapter 9, Heading 2.4.2(a)(ii)* ek S Al
5  Construction Industry Secunty of Payment Ondlnance (Cap 652), ss 7(2)(a)
and8(2)(a) \-.‘“\ 2 IR
6  See Chapter 2, Heodmgl.z SN AV IR
7  Building and Construction Industry Secumy of Payment Act 1999 (NSW),

57(1) Al Bd
8  Building and Construction Indusu'y Securi v of Payment Act 2004 (2020

;e Sita %“'
Rev Ed) (Singapore), s 4(1). 7 i AN

100

Scope of Application

-7 — — e ——

!h g the UK Act,” the NSW Act'” and the Singapore Act,'" 2
( on contract under the Ordinance can be governed by local

l H ‘olﬂWo’z

U’ éexplncnt requirement for a legally enforceable agreement

tev onhy, as there 18 no such requirement under the NSW Act.
srdir g to section 4 of the NSW Act, a ‘construction contract’

“a‘conu-act or other arrangement under which one party

_ S to carry out construction work, or to supply related goods
, V;r« ces, for another party’.

§0karoo Ltd v Vos Construction & Joinery Pty Lid"
fwas a dircet payment arrangement between the employer and

chkevitch v Andrew Building Constructions,'® there was
ion contract between the builder and the proprietor. The
'} ) ras whether there was a construction contract between the
_,.z;{}« gnd the plaintiff which was a principal of the proprietor.
S builder’s case was that the plaintiff, Mr Machkevitch, had

”s. oral undertaking to ensure that the builder was paid if the
*\ ‘\z

mg Grants, Construction and Regeneration Act 1996 (UK), s 104(7).
uﬂ (lmg and Construction Industry Security of Payment Act 1999 (NSW),

1

{ )"g and Construction Industry Security of Payment Act 2004
»»fls gt pOre), s 4(1).
Construction Industry Security of Payment Ordinance, ss 7(2)(a) and 8(2)a).
) aroo Pty Ltd v Vos Construction and Joinery Pty Ltd [2005] NSWSC 45.
._‘{f’ ,Oloaroo Pty Ltd v Vos Construction and Joinery Pty Ltd [2005] NSWSC
paras 38-55.
1 ?{l 1S applied by Class Electrical Services Pty Lid v Go Electrical Pry Lid
"J 5) 3] NSWSC 363 at para 22, per McDougall J; Machkevitch v Andrew
) ,? ding Constructions [2012] NSWSC 546 at para 21, per McDougall 1;
merExcavatlons Pty Ltdv Cruz Concreting Services Pty Ltd [201 1] NSWSC
para 19, per Davies J; Levadetes Pty Ltd v Iberian Artisans Pry Ltd [2009]
C 641 at para 49, per McDougall J. cf Lendlease Engineering Pry Lid v
con Pty Ltd [2019] NSWSC 685 at para 87, per Ball J; Vis Constructions
,_.’ 5:,1 Cod:bum [2006] QSC 416 at para 51, per Jones J.

f hkewtch v Andrew Building Constructions [2012] NSWSC 546.
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Construction and Adjudication in Hong Kong

proprietor did not pay it. McDougall J found at paragraphs 27.
28, S1, that the oral undertaking amounted to an engagement, or
agreement (not legally enforceable), under which Mr Machkevitch,
assured the builder that he had sufficient personal resources (o pay it
if the proprietor did not, he would do so; and that the builder accepted
and acted on this assurance by executing the building contract and
the bonus deed. Therefore, it amounted to an ‘arrangement’ for the
purposes of the definition of ‘construction contract’ under the NS
Act.V N

——

[3-11] In contrast, in Grave v Blazevic Holdings Pty Ltd '* the
respondent obtained a default judgment against the applicant.
Subsequently, the applicant sought to set aside the default judgment
on the ground that he was not, but his service company was. 2 party
to the construction contract under which the respondent had carried
out the relevant work. The primary judge refused the application.
On appeal, the New South Wales Court of Appeal held that under
section 13 of the NSW Act, the person on whom the progress claim
may be served is someone who, under the construction contract
concerned, is or may be liable to make the payment. The words
‘Is or may be liable’ may be capable of referring, for example, to
primary or secondary liability (the latter, for example, as guarantor).
They may be capable of encompassing disputes as to quantification:;
and disputes as to whether, on the proper construction of the
contract and the Security of Payment Act, any payment is due atsal]’
However, whatever is the nature and amount of the liability ought
to be enforced, it must be a liability ‘under the construct 'OQQm'fact
concerned’. If the proposed recipient of the payment cldiffi€ not a
party to or liable under the construction contract, the it falls outside

that statutory description.'® As a result, it was paragraph.37
B ' _ , | ' | I —— b \‘ ‘v:
TEL T BT o..'.'.',‘ '.fl PNATS Y N
' '7'.“ .‘ ..\‘,'.._“. a _:“"‘-“‘.'.- hit -'. - \
A S SN TN BN $
T | -

y el NEUR L1 TR (Ve ST

TR O R D e R T B R e

17 This is applied by Crown Green Square Pty Ltd v Transport for NSW [2021]
NSWSC 1557 at para 165, per Henry J. of Class Electrical Services Pty Ld v
Go Electrical Pty Ltd [2013] NSWSC 363 at paras 28-29, per McDougall J.

I8 Grave v Blazevic Holdings Pty Ltd (2010) 79 NSWLR 132, [2010] NSWCA
324. B sor O ey AN ZS T

19 See Grave v Blazevic Holdings Pty Ltd (2010) 79 NSWLR 132, [2010]
NSWCA 324 at para26,per MCDOUQ&" J.‘\‘u.i'q\ £ 8 2N

\
:
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he applicant had an arguable d
et aside.”

,)ﬂ" ;’;them)orc, in CI(I.Y.S' [','[(’(“fl‘l.('(l[ .S'er;,'i('(_f',' Pty [ 1d Crr
,;;», Pty Ltd * Clzm. Electrical applied to Go F,lcc/trical f(:r r}:;/
ipply efgmds and equipment on credit. Go Electrical agreed (¢

oly Qn"that basis. Their credit agreement was reduced in:wmino)
~J g from time to time C .

aft -lass Electrical would request Go
trical to supply goods or equipment. and from t; )

efence and the default judgmnent

... g [0 enforce its claim.
miately, th Q M was referred to an adjudicator for determination.
foundsinnfavour of Go Electrical and made a determination
rdingly.Ahe issue in the case was whether the credit agreement
"‘éa'construction contract, and therefore the payment claim and
udication determination were related to one construction contract
t€ad of a multiplicity of contracts between the parties).

| ,i J held at paragraphs 34-35 that in the statutory

text 'a person undertakes to carry out construction work, or to
9ply related goods and services, for or to another if the first person

"'"’-'?Q an obligation, or promises, to do that work or
ply t:ose goods and services. The agreement or acceptance or
Jmise need not be one having legal effect, so that there may not

> 2 C T‘Ytetract as the law understands that term. Nonetheless. the
dertaking must be one under a contract or other arrangement.

v
R

1< I case, although the credit agreement recognised that

-f.’

ere r ’,géh"t' be contracts of sale made between Class Electrical
Jurchaser and Go Electrical as vendor, there was nothing in
e _;33‘;’% ment that sets out any of the usual indicia of a supply

tract. All of those matters were left for later agreement if Class
S
3-‘::1'3::. ‘considered in Johnston v Lianda Constructions Pty Lid [2014]
NSWSC 1178 at para 39, per Associate Justice Harrison; Nigro v EVS
k’;’ 'p"Pty Ltd [2012] NSWSC 1545 at paras 37, 61-62, per Hisjop 1 :

Cle j[-.iEIectrical Services Pty Ltd v Go Electrical Pty Lid [2013] NSWSC

T
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in Hong Kong

Electrical should choose to order goods from Go Electrical and if

Go Electrical should choose to supply them. In particular, the credi
agreement did not contain anything to the effect that Go Electricy]
agreed, or accepted, or promised to supply goods from time to time

The question of supply was left at large. As a result, McDougal] |
concluded that the credit agreement was not a construction contract
under the NSW Act.?

[3-15] Williams v Concreting Services Pty Ltd® is another case
illustrating how the courts have approached the question. In that
case, Childcare Specialists Australia Pty Ltd (CSA) entered into 4
contract with the proprietor of the site at Ropes Crossing in Western
Sydney. The plaintiff Mr Williams was the sole director of CSA.
The first defendant Concreting Services Pty Ltd (Concreting)
performed work at the site and was awarded $242,903.42 for its
work done against the plaintiff pursuant to a determination by an
adjudicator. The issue in the case was whether any ‘construction
contract’ in relation to the work done by Concreting was between
Concreting and CSA, and not between Concreting and Mr Williams.
Stevenson J held at paragraph 9 that the counterparty to the contract
or arrangement in the case was CSA, not Mr Williams. Accordingly,
the adjudicator had no jurisdiction under the NSW Act to make the
determination, and the determination is void.

[3-16] Given the explicit requirement for a legally enforceable
agreement under the Ordinance, the New South Wales cases s ould
be considered with this mponant distinction in mind.

1.2 Meamng of constructlon work’ s\@
[3-17] The term construcuon work’ 1s deﬁncd Qnon 3(1) of

the Ordinance as: , | | ‘
(a) the construction, installation or erection ofta speci cture;
or
(b) thereplaoemt, extensxon, renewa!, alterat:on repair, restoration,

maintenance, dtsmanthng or demohuon of or the addition to, an
existing specified structure.

."4 ) 1 ) ._..h (',

22  SeeClass ElecmcalSemces Pty le v Go Electrical Ply Ltd [2013] NSWSC
363 at paras 36-39, per McDougall J.
23 Williams v Concreting Services Pty Ltd [2013] NSWSC 366.
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i | 3

; yecxﬁed structures are set out in Schedule 2 of the
J 1

1ance, which contains a wide range of hlnl(hmz

Structural and
eri [ g works.

c difference between section 3(1 )(a) and section 3(] (D)

iule section 3(1)(a) refers to the construction, mnstallation
on of a new structure, section 3(1 Xb) refers to the re

pairr
on works of an existing structure *

.

ectlon 3(2) of the Ordinance further elaborates that any
tloned in section 3(1) includes:

. 5 WO at 15 carried out to an integral or ancillary part of a
{* ‘ structure, including—

' |

A aking architectural features:
& = M11) undertaking utilities and services installations:
"” - (i11) landscaping; and

) '(W amting or decorating external or internal surfaces: and

that is preparatory to, or for rendering complete, any
rk mentioned in that subsection. including—

(1) site clearance, site Investigation, excavation. filling,
tunnelling and boring;

" (ii) provision of access roads and scaffolding;

| ( (111) construction and maintenance of site offices: and

¢  (1v) site restoration.
':- _.q‘ ectlon 3(3) of the Ordinance also explains that ‘utilities

élces installation’ in section 3(2) includes ‘any electrical
me chamcal installation, building services installation.
.-ys - installation, radio and broadcasting installation and
ComIT umcatlon installation’.

1"

aprtcorn Quarries Pty Ltd v Inline Communication
:. on. Pty Ltd,® a Queensland Supreme Court case, is
1 '>~ e on the meaning of ‘construction work’. In Queensland,
ant to the Building and Construction Industry Payments Act

th 172004 Queensland Act’):
s "‘ 5

'I" \"‘1 Model Practice Note on Jurisdiction of Adjudicators available at
ttp 'Ilwww devb.gov.hk/filemanager/en/content_2436/DEVB_model_
| s oe_note_Junsdncuon pdf accessed 7 August 2025 at the Annex,
iagram 2.

zz 'om Quarries Pty Ltd v Inline Communication Construction Pty Lid
i '2Qd R 1.
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