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Content meaning or have such a wide variety of meanings that it is impos-
S le to say which of them is intended. . .

The courts, however, do not expect commercial documents 1o
he dralted with strict precision; the court will look at the docu-
ment as a whole . . . in construing an agreement, a court should not
hold a provision to be void for uncertainty unless it cannot resolve
the ambiguity . . . Finally, it should be remembered that the degree
of uncertainty in an agreement is a factor which may go to the ques-
tion of whether or not th& parties intend to create legal relations.’
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The case of ProfeS‘sibnalA'ssociates v Polytek Engineering Co Ltd [1986]

HKLR 20 involved thedssue of the existence of a contract between an archi-
rectural firm andisevetdl companies proposing a hotel construction project
Provm%d in the People® Republic of GhinasThe joint venture company responsible
T -Ching p, @ for the actaal construction,project had yet to be created and the approval
gally blnding 3greem; of Maintand-officials had\yet to be obtained. The Hong Kong High Court,
| m-‘dggidi_pg the existence of a contract, discussed the element of certainty

bydeferring to thé'ease of G Scammell and Nephew Ltd v H C and ] G Ouston

A. Certainty of Terms W[1941] AC 254 The Hong Kong High Court stated:

This chapter is concerned with the cq
Thus, this chapter will discuss the mga;
responsibilities of the parties in the Je
its provisions.

ntents o
LerS conge

that imorder for a contract to be binding the terms must be so defi-

Before reviewing the provisions of an aer T 4
. v 5 Cemem‘_c()um‘wl ‘nite that no further agreement is necessary between the parties to

whether the agreementis a legally enforceablg Coﬁ't!actkg;{ Tender them certain . . . As a matter of law the contract price must
discussion concerning the elements of a_legally binding i Be certain. But certainty may be achieved by more than one route.
of these requirements for a contract is CCTMMI)' In othepwes The common and simple alternative is for an express fixed contract

. _ : . sum to be stipulated. However, the contract price is equally certain
requires sufhicient details before the agreemenl mhd" if instead of an express fixed sum, a formula is agreed upon under
A contract cannot contain too many- unknm_\_m fﬁlﬂlﬁﬂﬁ which the contract price may be ascertained, without further agree-

ment by the parties.?

such as quantity, price, place ofdelivery, time ofdg:‘i\'er)&p?f
. Wl s erthinty of termsité
etc. This section discusseS the'eed for certainty 0 B. Contractual Provisions

legally enforceable agreement. N
The parties to a contract undertake

rights as defined in the provisidns of their

be expressed or implied. These provisions o
rt is unable

: - cou . @ :
uncertain or amblguous that a i610nS, e ‘ Assuming that a contract has been validly created, it is necessary to

s provisio _
cannot apply or enforce the agreemel“ P will i consider the extent of the obligations imposed on the parties by the

u
e that the €0 mal’ contract. In order to do this, the exact terms of the contract must be
rtainty eneral rule 1S 1 . the cOP . '
lor unce Inty. The g me the determined and their comparative importance evaluated.’

according to the parties intentions a

obligations ¥ Once the certainty of terms is found to exist and assuming all the other
contracl. Thest elf’-me.ms are present, the next step is to examine these terms for their
howevel. must 8 meajmu?g or intent. This is because the provisions of a contract define the
PP"'M obligations and the rights of the parties to that contract.

43
5

‘“.
ment*"
agree™ . | =
| rule is that, il ‘g "’w‘g Thus, as discussed in the preceding section, the provisions of a contract
The general rule 1s e ascermined W " Must be sufficiently certain or definite so as to be enforceable in court. :
or indefinite that it cannol o there S no¢ el ,

. : ti
what is the intention of the par

: S:
at law. This may happen 11 (WO
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In this section, we review ol ag.
provisions. “ Cour,
The provisions of 2 COntracy g
claims a dilferent interpretatjon o" ";, ql
in the case ol Pacific Dunlop oy B
2014] HKEC 609, the dispuge ,‘n" ‘
‘unacceptable risks . . . to the py chas
over whether this phrase should be g

The Court of Appeal quoted the d b\;,_
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bccausc as very olten experience tells us, there can be
ate over exactly what is the ordinary or natural meaning
The surer guide (o interpretation is context. . Here,
just add that in the area of statutory and consmuuonal
| on. it is context that is key, context is the starting point
vith purpose) rather than looking at what may be the

¢ ordmary meaning of words.”

rpretation of a particular provision is not in dispute, the
svision might determine the type and amount of recov-
rty may recel\fé onthe consequences a party may face for

. legal obhgﬁnon
.A. e legal pnﬁmples more clearly, we will use the following

'“;jcﬁ*'tai tai, enters a shop seeking a refrigerator for
. > Yy,
| into which Alice will move in 30 days.

qﬁ“’the Pe

. ?;,. host an ogpen-house party to show off her new home
Wi uenualffneu . After long discussions with a shop’s
Alice entcrs;mto a contract with the shop for the purchase
| o" brand/of refrigerator for Alice’s new home. What was
se discussions? Did the sales consultant make any state-
* pvesentations) which influenced Alice’s decision to buy
efrigerator rather than a Samsung® refrigerator? Did any
oIt discussions between Alice and the sales consultant become
* i act? What are the consequences if the shop:

ellow and purple coloured model?

ack Samsung® refrigerator?

ik ack Sub-Zero® refrigerator that has a scratch on the side
S e hidden once the refrigerator is installed in the cabinetry?

In the case of Fully Pmﬁ ;_ orrect product later than agreed?

16 HKCFAR 351, the Co ’%

word ‘house’ in relation W
than one house can be erect on ¢
single 26-storey building stradd '
have shops and facilities on the two l¢

rémaining t(wenty-four floors. Th ‘??

Different people or compam¢s must |
taking. For a company, any risks (ak - p
host of lactors, e.g., ﬁnancial"' ‘
and the ethos of the manag" < .;‘ -'
ability of risks can be ass&ed ’
What are the attributes of t}
lo assume that the manager

somewhere in the middle, :
ment is neither conservanve" :.: I ac

L

1’1

L ‘ - -
111 :
L ".t. :

The Court of Appeal continued: ¥

In my judgment, the reasor .
Effect must be given to the ¢
is concerned with “unaccepla
no basis to water down the sub
an objective standard.’ '

1 Implied Terms

sions may be placed into several categories. The contents
be placed in the category of expressed or implied term.
expressed promise which forms an integral part of the
'..fi; a simple concept can have difficulties on application:

\ “Is such a contractual document, it by no means
Vhat emerges [rom these ¢ > h tdocument will contain all the terms agreed between
tual Interpretation—is the ov % I ’, ; eaving aside the possibility of implied terms, there may
struing contractual terms. The 8 oral terms, for most contracts may be made whollyor

Compensation Scheme and T rd of mouth; or (2) a collateral contract.

the relevant background ags in
tontractual terms must be v
helpful in most cases to mfcr

4 ‘

.\

‘.




36 CONTRACT LAW IN HONG KONG

Where there is a contractyg) i
Ume

agreement between the pary 0t b
es 9
Cony; ¢ CONTENTS 37

dictory; oral terms is one of fact 1S aqy, f]u%e
Once all the express te 0 e dec; luo"il %
. . rms of a cop c‘ded ' oih;‘
meaning 1s a matter of COnstrucyjgy, 7CI have beg,:x , [ condition'" or under the category of warranty.'” In the case of
. L D 64, the court determined that the word condi-

%,,{;.caa g;’ww ock (1889) 14 P
\The M he significant provisions of a contract. A condition is a term

. ers Lo 1
tions el he basis or foundation of the contract, to the whole of the

ich goes o L . i
0 W‘d wth.d gra(ion. A warranty refers to a less important provision of a contract.
Ty Yool [ th ideration
i A warranty is only part ol the cons ;
The predominant modern approach is to consider the nature of the
terms of the contract in order to decide whether those terms are

An implied term is a term whjc}, o
would have included expressly f they hal;arlies i
inclusion at the time of contractip o8 th

The rationale is that the partjes did noy urt g gy ct | et . )

agreement but only those necessary rorxul"fess ohbi‘k conditions or warranties. s, . a breacg olf c.on;lmon en;nles th; mn}c))-

OFL SEQUIAY GraCie CUSIOMS AU Pracilony ya Dy L el akreas & eeach, of meraney oy ennities i

of the tenng As t}]e Courts are relucyap, ‘:(;mgltmb. :23’32:’; e:l:;"w

erson arguing in favour : : v -
Fhat the ;gxstorgn iS well-esc::l;::zl:l;;l?:'&: of SUChat;ii . . .
lpa"iﬂlh:m‘ Failure 4o, act by an ggrgg_qj;,.date, or to meet a time requirement in

{ material or substantial breach of the contract.

or locality. The implied term muys; be consig, tractis ustally not 4
term s it is within the parties powers 1o e,:;:;;:h blc-{(:::vevei’-& the datg ﬁxedm the contract is expressly made time is of
customary term.” 'F“thg"‘*asen,c‘e "by the~patties, the failure to comply with this stipulation is
a ﬁi‘aé*ﬁal btgach If the contract does not contain a deadline, the time
In order for a Hong Kong court to imply [em@kfai"*perfompp?c\e‘% is whatever will be reasonable under the circumstances.
term(s) should be: F \ ¥An unggggongg’le delay in performance can be a material breach. In deter-
\ mining, the ‘feasonableness of the time of performance, the court will

* reasonable and equitable:; ! exarihae)

* necessary to give eflect to the contraciknownshs+( the parties’ intent:
* so obvious that it ‘goes WIlhouL,saymg* ;' whether the parties have acted in good faith; and
* capable of clear expression; and, * any hardship to the innocent party caused by the failure to fulfil the

* consistent with, and noveontradict, anyexpressimi: - contractin time.

. Aswill be [urther discussed later in this section, the presen
These guidelines have been followgd @Cﬂdy by lhc,(::iof the courts to evaluating contract provisions is to consli)def'eaII;lttl)f::l:)::l::l:tlj
the case of Hua Ning Industries Ltd v-Best Lca.dt’f Enge ‘T.egory. This third category of contract provisions is known as an intermedi-
HKEC 228 and by the Court of First Instance I the ¢ ale term or innominate term. Innominate means without a name.' A term is
v Wong Chung Kai [2015] HKEC 1241, o ilkel.y to be classified as intermediate if it is capable of being breached either:
o the g™ = !N 2 manner that is trivial and capable of remedy by a payment of
plet ngf fiamages, or

clause is intended to prevent one party foF
the contract with terms that were not orig

Ii. Conditions and Warranties

. ! | io
Prevnously, we stated that a contractsp mwsa , also
Cdlegories. The provisions in a contract 3
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jiil. Representatlons CONTENTS 39

Statem
- . enl . —_
to making a co 17 : of negotiations,
suade a Par:iy llI: - coi Ntract Represeml:ade% 2de repeatedly or emphasised near the conclusion g
the 1€ S€quences : lg m
ntract an are hg R a term. , : :
F:g the difference between a statemen, wh(ilcf{‘erem' Accozzi tis like'y LO gicasionally this criterion overlaps with the time gunde(;
1 . ' . |mportance. R i tiations an
is a representation becomes Necessary, a°°ndu,w' [mp Ir a statement is made at the beginning of’nego »
v line. tioned again, it is likely to be a representation. However, il a
. c . . . -4
Basically, the problem is one f determy;. not ':‘nem sets the basis of negotiations, it may be a term. For ex.arpple,
the parties as evidenced by their Words anr:;ng Lhe g ?flal:eal stress was placed upon a-particular aspect of the negotiations,

general principle of interpretation can be yy;, Ondy
;

however, the intention of the parties seldop Pially '
courts have had regard to any one o il 0[: R

'.‘_zj

ome a tepm.
hat matter may bec PR . | -
;Expertise of parties: A stg‘geq}egvmade by a person with special knowl

edge is more likely to be aterm.

for attributing an intention.!8 Wy Writing: In a written cofitract, the document is presumed to contain all

the terms; any omitted statement$are presumed to be representations.

iv. Puff

Puff refers to statements which neither Party takes g

considdered to hieithie Equizalent of thelsales Pitch Madeh; \ract«The classification{determines the remedies available to the innocent
: 9 ‘ N'© v N
entice a customer to make a purchase.!® pyff does not g, partyddnany loss re§altitiy from the breach:

:"'.Bfr,g'?ﬁ'ch of a\tontractual term may result in damages or specific per-
""f‘é;rmanqquk?’. A breach of condition results in the innocent party
havihg_:ihéj'rfght to end the agreement as well as the right to sue for
damidges: Should the innocent party end the contract, the innocent
;i.p‘atg;_"ysé'l(oes not need to fulfil its own obligations under the agreement.
‘Additionally, the innocent party may keep any benefit, as long as the
-agreement was ended and notice given of the termination within a
reasonable time. In addition, the innocent party may sue for damages
for the loss suffered. Alternatively, the innocent party may continue
with the contract rather than end the agreement. In such a case, the

vi. Effects of Classification

A stateménté-classification ismportant when there is a breach of the con-

\\\\\\

A notable example in Hong Kong relates to estae agml‘t.
where it is generally accepted that descriptions shaulf i,
literally. Attempts to sell new properties on[hega’ﬁ;,b
may feature photographs of apartments on theMedin:
the justification that what is being indieated is 2 w
behaviour is so widespread that it s fair0 say tha luh
people would take the images seriously This view v
support in Chan Yeuk Yu & Another v Churd} Body "f‘:;{
Sheng Kung Hui & Another'where BurrellJ il
‘regal surroundings for the select Iey-@@@ g
taken in its context, namely Qﬁ*ipagc'”i a£
es brochure, I indi >
glossy and colourful sales.b —
to conclude that it is any more (han

“sales pitch”.*

ition as a breach of warranty. A breach of a warranty results in the

mnocen‘t party having the right to claim damages; the innocent party
has no right to terminate the contract.

Mlsrepresemation may result in rescission under the common law or
In damages under statutory law.

Puff which is untrue

v. Factors of Classifications does not allow recovery.

, rties ' .

sentation, or puff depends upon the [.)a . dedas"‘? The.gefferal rule is that courts

im ine what the partie> "=
.por%am to determine o clgssifying (he I

guidelines are available to assist In L

* Time: If a statement was made




50 CONTRACT LAWIN HONG KONG

Intention 1S 1O be found from the ¢gr r '

son of its terms as a whole, accordmg
Société dArmement Maritime SA v Ny g

AC 361. Asone authority has noted:

CONTENTS 4]

g -:t,us L ‘

e is completed. A court, however, will still award damages

' the breach.

=
-9

The cardinal presumption is that th th ey
what the parties have in fact s .g
construed as they stand. . . | the ; neas
a parucular part of it is to be SO.. A
must consider the meaning of the won
guess 10 be the intention of the p: 2 \
that the meaning of the words in aw =

oqs,

tained by reference to the words o 0 :,

diate Term

Jong Kong Fir Shipping Co v Kawasaki Kisen Kaisha [1962]
sut the current approach towards using the intermediate (also
pminate) term to interpret the provisions of a contract. Rather
tically classnfymg thabreach as one of condition or of war-
» of the mnomlnate tcrm seeks to be flexible. This approach

= look P : -_) the remedy for the breach will depend on the effect of
wl e 15lances sy this test eonisiders all factors, including the circumstances of
cﬁnz?)ilmem o l\\‘avembecnm * - 5 >rmine whethena party has been deprived of the contract’s
the 1NC '.,

Lansyer is yesy thegbreach is treated as a breach of condition.

in their position. sno, the breach 1$ treated as a breach of warranty.?® Thus, the

Further it has long been : “‘::.“?-- '- »f the ir erpretauon depends on the breach’s consequences rather

“I)P"Oad(;l lh; lTSk (:lscgnsm . matically from a prior classification as a condition or
upon in ividual words. ' t

o ‘B Fir Shipping, the defendants hired a ship for 24 months
Additionally, in matters concerning w1957 :nd;r ;m ag:;:amem which prowded.h‘She [the sh;g])

B ' way htted lor ordi o service. The owners a
note the contra proferentem rule w _) | ..ny the shiptin’a thn:rrgu;ﬁ efficient state’. Upon deliv-
ngine room was undermanned and the staff incompetent.
: )S arrival at one destination in May 1957, the defendants
L ¥ _the ship required repairs which would take 15 weeks. The
Contra means against, and .‘.\‘, 7 J s. to the ship owners in June 1957 cancelling the agree-
the person relying on the documen owners’ breaches of contract, claiming the failure to

L

any ambiguous contract provisions ag
agreement. |

proferens. Any ambi co! . thy ship and the negligent failure to maintain the ship in
is. the drafter never gets the benciit slup became seaworthy in September 1957. The court

, the breaches did not entitle the defendants to moel the
xx

Th f a2 judicial int er ither the unseaworthiness nor the delay entitled them to
¢ PATPOSCI R nhmas and failure to maintain were not breaches of

determine the importance Wi ich t more, the delay had not hindered the venture’s com-
B - PR L G PR IVe --tiﬂ-b

to these terms. This class:ﬁcaﬂo

sequences of a breach of those cont! thi outoomusbecaug gog;\gbgdmwp an%g,

breach determines the remcdlcs ,. 1 : oxder mxagolg&ghag,s t the
The seriousness of the 1 °  | - SgcRela

mining factor in whether U f 2

breach is determined to :».‘;”

its obligations under that com

sue for damages. 1f thg" yreach

myconsndcrthciro ?‘ ns
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them. The k“OWIngd Lo it hag it b::t:d"‘ b Vltla

If a court does not have some accepaly
court will not do so. Note b referene basis o
implied by statute, e.g., the Sa)e 4 Ce (hy

| The ways in“which an otherWise“ lggally binding agreem.ent may be se:
sside (Vitiatedsice., made void or voidable) are discussed in this chapter.

The ng[o; vitiatifg'a contract commonly focus on whetber there ?vas

nuine agreemient€.g., did a party actually know what it was doing,
' tyshat ny real choice? Thus, this generally concerns a party’s
wability to emterSknowingly and voluntarily into a legally binding agree-
sief whether there was a ‘meeting of the minds’ of the parties. These
%ﬁ | centre on the required elements of capacity and consent,
cussed first. Other grounds to vitiate a contract will be presented
end of this chapter.

¥
:
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for non-essential goods o

f
choice of the minor. In Hon(;rkmoney’ .

\ VITIATING FACTORS 51

, \
Thh % 1d be invalid. The other party is not considered to know of a
: acity to contracl merely because the objects are stated in the
- by the Registrar of Companies.’

time afterwards.® hing the , O lby
: 'G*Zth. Lack of Genuine Consent

preceding section that to have 2 valid, legally

! the ability to enter into the
W i ement, the parties must
binding agreet

1ght not "ofy, d be able to understanQe ontract’s obligations. Another
hav ¢ lh %o tract Sy act is that the parties freely agreed

tions of that agreement. In short, the
d the contract provisions and be able to
| a valid, legally binding agree-

‘ § el " , - v l o
nature of the contract and of the t where this conser not geQ , 1.e., is not freely an’d 0 ut.lt..anly
at the time Persons aclip ™ :ven based on % d accurm wledge of the contract’s provisions.

' % cented Belo Are' common situations which might prevent a party from

(b) The other party reasonably kpey
unable to act in a reasonable manne

: ising itSowW _ free wi agreeing to the contract.
: oy \whenreading thi@t concerning genuine consent, keep in mind
tatio i'tai Alice and the Sub-Zero® refrigerator for her new
oy o yome'on the Peak menti j ion B. ‘
Similarly, to vitiate a contract on the grou Jome'on the PeaR mentioned in Chapter 4, section B. What representations

: @ re madésb “;-%. to whom? What was said? Was any statement(s)
a person of unsound mind, through his guajg 1
|

, \h"relied upominunaking a decision? Was the relied-upon statement(s) true?
must prove either that: |
lent m@msentation: Generally
tract at ‘Ql epresentation is where an innocent party is persuaded to enter into

(a) thisindividual was too mentally i
and consequence of entering
Uthe contracl ws@es contract by a factual statement, upon which that party relied, and the
he othe wststatement was untrue.® If the innocent party suffered loss or damage from

(b) the execution (e.g., signiﬁ(
tion to a mental illn .
condition. S » reliance on that. statement, remedies might be available under several
situations; these will be discussed later.® First, however, let us discuss the

| ; ﬁ o lcgal ol Pjr;’.lquirements of misrepresentation. These requirements can be found in
J ! 2 e . o
We now consider the CaPaC ors 10 7 the definition of misrepresentation: a false statement of fact which causes
company or business. Capacity, here, I¢

r
1% 2
A T . »

jnto ¢ e f;chipigm L0 enter into a contract with the person making the statement
. er : : : )
person, again parucularly a company, 10 emmonndl‘ i ¢ hirst element that we will review is falsehood. The statement is
. : ; by its m¢

capacity to contract is determined . Agfmad

pacity y may, hut 15[ mw_‘)e aeml:;)rlll honestly anclloreasonably, this statement, if inaccurate, may still

{5 re '

h . h an 's ObjCC(iveS or rcaSOD : Anolhir :lentanor?.
objects (i.e., the company i €ment 1s a statement. This requirement of a statement may
u-ading company, service comp .15 mem’ _utase of Spi“mtten words, oral statements, or conduct. For example, in the

. implied repr ' :
If the objects are state d. the Comfa ich 'So“lb,c{* presentation that the girl group would stay together
; con

If the company enters into 4 al knowlcdgco[

se. The statement must not be correct or true. Although a statement was
its articles of association. A compan .
inancial f"“ﬁ_-, |
. ce Girls L 1F :
company, construction company, any’s POV ; g#ound an sLtdv Aprilia World Service BV [2000] EMLR 478 the court
. u
and if the other party has acl






