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1. Introduction

This chapter looks at the international.aspetts of corporate governne:
other countries have established their corporate governance frameo
looks at how governance principles and practices has been adopted -
the corporate sector in the public and not-for-profit sectors Finally r“.",
some of the key issues in corporate governance today around the W™

2. Corporate governance outside ™

; e

Some countries around the world have based their corporae 90;::9 4
Lr;fmeworks on the UK model of corporate governancé Oth:?':mme e
Tierent approaches. The European Corporate Governance g

makes available on its website the full text of all of the corporate 9
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¢rameworks adopted globally. This chapter cannot go into the details of all of
them so the most noteworthy have been selected here.

2z The US and Sarbanes-Oxley Act 2002

As mentioned earlier, the US has adopted a rules-based approach to corporate
governance in response to the corporate collapses in the US in the early 20007,
among them Enron and WorldCom, and the stock market collapse following
the bursting of the dot.com bubble. The Sarbanes-Oxley Act of 2002 (SOX) was
enacted, the Securities and Exchange Commission (SEC) adopted many new
rules and the New York Stock EXChange and Nasdaq Stock Market changed
their standards goverping listed companies.

sOX and its related SEG rules resulted in the following with respect to corporate
governance’

& The SEC)as required by Section s. 307 of SOX, adopted a rule that
equired’all stock markets to adopt standards in their listing rules governing
the gomposition and functions of audit committees, and the independence
of directors. BothiNYSE and NASDQ adopted listing rules requiring that
companigs listedon their markets to have:

- _amajority of independent directors on their boards. Controlled
companies, that is, where 50% or more of their capital is held by one
individual, a group or another company, were exempted,

-\ regular executive sessions of the independent directors, that is where
the independent directors meet on their own;

- an audit committee, compensation committee and a nominating
committee; and

- shareholder approval for all equity compensation plans.

& The SEC under s. 208 of SOX, introduced new rules on auditor

independence, restricting the non-audit services an auditor could provide
to the company, introducing a ‘cooling off’ period for auditors, audit

partner rotation and expanded disclosure by the company relating to its
auditors.

@ Section 101 of SOX introduced an independent, non-governmental board,

the Public Company Accounting Oversight Board (PCAOB) to oversee the
audits of public companies.

€ The SEC under s. 302 of SOX introduced requirements for the CEO

and CFO to certify the quarterly and annual reports including financial
statements filed with the SEC. False certifications under Section 302
resulted in SEC penalties and potential civil liability. Section 309 of SOX
added a potential criminal liability for false certifications.

€ The SEC under s. 404 of SOX introduced requirements for management to.

- establish and maintain an adequate system of internal controls and
procedures for financial reporting,

- include in the company’s annual report a report on the effectiveness
of the company's internal controls over financial reporting.

Corporate Governance
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The original implementation of the Section 404 réquirem
the system of internal con.trols was seen as very dracop;, o erg,
4 for discouraging foreign companies from .., -9 Cogy,
was blame Ve ; d . IStin 5.
2006, the provisions were reviewe ,.and ?he SEC issueqg s
which allowed management more discretion on hoy ¢ b Wtz

: . 3| fe.
internal controls 1S carried out. "e"ea.;.

The SEC under Section 406 introduced requirements fo,
and ethics governing the CEO, CFO, principal accountjp,
controller, or persons performing similar positions. It g
company-wide code of ethics, which has now become ¢
York Stock Exchange and NASDQ, however, did bring i
a company-wide code of ethics, which included directoy
employees for companies listed on their exchanges

& Other standards applicable to directors and officers were
SOX/SEC. These included:

- prohibition of personal loans;
- reporting of trades in the company’s securities;

- Insider trading blackout periods around the release of maten|
information, such as a company’s financial reports; and

- clawback of bonuses and incentive or equity-based compensati

where financials have to be restated due to the misconduct of the 4
individual., ¥

COdes of

(O .
9 Officery,

Or
nOt rGQb.fE 3

0mm0” ’h:.
S‘ O”'(C‘fs 4
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® Section 806 of SOX created a civil action for employees of listed cogp::|
who were subject to retaliation by their employers for whistleblowing |

4. South Africa and the King Codes

Ig;(;(; :?] g g"‘"."“ee on Cor porate Governance was,established intheed

01994 tin asl)ls;ued fogr versions of the King'Code of Corporate Goyern:

in 2016 ThegKi;x e (K-mg . 2009 (Ki."g'l") and the latestyetsion (King

Southern Africa ? o responsibility of the Institute-of Directors I

companies |j (I0DSA). Compliance withithe King Code.is a requirement foré
€s listed on the Johannesburg Stock Exchange:™

ER—— T \___Chi’i“‘“g Other governance issues 8 3

& King lll adopted the .’apply or explain’ regime to be followed by the ‘apply
and explain’ regime in King IV, both of which are explained in more detail

in Chapter 1.

The South African corporate governance framework is often described as

3 hybrid corporate governance regime, as some of its provisions follow the
principle-based approach, King IV, anq others are rule-based, being found in a
number of laws that apply to companies and directors, including the Companies
Act of South Africa of 2008. In afidition, further enforcement takes place by
regulations such as the JSE SecUrities Exchange Listings Requirements.

41 KinglIV

King IV assumes apglication of the principles set out within it, this is why it has
adopted the ‘apply and explain’ regime. The disclosure is an explanation of the
practices that-have been implemented and how these support achieving the
associated.governance principle. The governing body can choose where and
how to make the disclosures;which should be publicly accessible.

king IV also aligns best practices in corporate governance to shifts in the
approaches to:
&’ capitalism ~fipancial capital to inclusive capital market systems,

& reporting ~ 'silo’, that is by capital: financial, human, intellectual,
manufactured, social and natural to ‘integrated’ reporting; and

@ (_capital markets — short-term to sustainable capital markets.

The focus of King IV is on outcomes-based governance. It places accountability
on the governing body within an organisation to attain four governance

outcomes:

€ ethical culture and effective leadership;
® performance and value creation in a sustainable manner;

® adequate and effective controls; and
® trust, good reputation and legitimacy with stakeholders.

King IV also introduces a principle applicable to institutional investors.

The King Reports have repositioned corporate governance in South Africa as a
method of achieving sustainability of organisations rather than just a method

Pf protecting investors. The integration of corporate responsibility and ethics
Into the definition of corporate governance is also seen as essential in a region
struggling with issues such as corruption, health issues and lack of much needed
skills. It is hoped that through this repositioning, more organisations will see

the appropriateness of corporate governance to their sustainability with the
COnsequential economic development it should produce.

integrated reporting
Reporting on all aspects
of the company’s activities
that have relevance to the
creation or loss of value

In six areas of capital:
financial, manufactured,
human, intellectual
property, natural and social.
Similar to sustainability
reporting, but directed

at the company’s
shareholders

Eorporate Governance
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| a concentration of share own > ;. |
r (2001) reported that, in 1998r52|5° 3 'S° shareholding in Japan is dispersed and held predominantly by financial
0 of & institutions and businesses, like the UK and the US. There is therefore a

Au;g; compames In Germany had a singe . o 's,

‘th
s

separation of ownership and control, with managers running the day-to-day

oA o
e L ptl DoE {-g”) m::: rt‘hza?;o%ithe S capital, ang 34, affairs of the company. However, historically, the corporate governance model
single sharen ider i - in Japan has been more like the European model with management giving
The oncentrati TTW.” HWne ,,14 sh p would appear, as we will see for ¢, ‘ 3 strong priority to the intere employees rather than the shareholder
the '<‘“"‘u‘3,‘§f to give the ?‘DEJ jority shareholder complete control of 1, -l focus of (08 Anglo-Amer ALR govemiance. mooey i fecent years.

s i ;-,;11« ﬂ») ;ﬁj _j;, Germa .," 11 wever, as safeguards have begr © (o appears that Japan, with orporate governance regime, is becoming
e ;».:a;_-x_:;? ok Cc orporat on AC(. last amended in 201 Putin : more market-orien doptmg its own hybrid approach to corporate
B :,',_f} Rl 5 /\ 0, 10 preye | governance, whi ins elements of both the European and Anglo-
visoryboard  the mino Ao R/t provides that the supervisory boyrg, merican ¢ rnance models.
f nor m: _:‘_*,, e mn JL‘ e listed companies, that is (% l' ) ies of with 2,000 or more e"‘pl Oyec: tated corporate governance regime is

n as part of the reforms brought in as a
mg economic problems.

bo. T“‘f( sfﬁen responsible for appomung a1

'the management k ard. | ‘ls;the management board whg rs:
VvV TOr manaqir 3_?':',-::"." ""’;3‘ ‘m'l lx\ . The Act also contains Provisigns

that stop unfavourable contrac s bein lmposed on the company by its ;-

n'»ﬁ)’z —:‘v: - Ol) A

c,-n-»-‘%f h;,*:] ~fal ;‘f .-’r“ “ sr\/\.\_—gl JIVYECC aﬂd 50% by the Com

rble Institutional Investors: Japan's Stewardship

T — — — -

pen the market to foreign investors, Japan issued its
the esponsible Institutional Investors: Japan’s Stewardship Code’, in
¢ ; romme eommission to look a . h ode was updated in 2017. By September 2017, there were nearly

’ 2T .; «companies in Germany The ries in support of the Stewardship Code, the majority of which were
?f commended that a mer 't-in e

ecutives u u».- board ofallst : Sk
storically, many executive as part of their e Stewardship Code comprises a set of seven principles, the aim of which is
to provide a framework for institutional investors in fulfilling their stewardship
responsibilities with due regard both to their clients and beneficiaries and to
investee companies which contributes to the growth of the economy of Japan
as a whole. It adopts a ‘comply or explain’ regime. The principles are.

@ Legal stipulations that oblige ‘the compar | e 1. Institutional investors should have a clear policy on how they fulfil their
IChalls stewardship responsibilities, and publicly disclose it.

2. Institutional investors should have a clear policy on how they manage
conflicts of interest in fulfilling their stewardship responsibilities and

nta,,.
Ol7by

y o-“,-_-.‘/-‘ - -J‘ f‘ -
necr 3?.?31, 3
wd e NSO

publicly disclose it.
5 ces are JUeE: 3. Institutional investors should monitor investee companies so that they can
48 A gover nance practice> & appropriately fulfil their stewardship responsibilities with an orientation
ecomnm ~‘»..&F:...{ C ﬂS towards the sustainable growth of the companies.
. 4. Institutional investors should seek to arrive at an understanding in common

with investee companies and work to solve problems through constructive
engagement with investee companies.

| 5. Institutional investors should have a clear policy on voting and disclosure
of voting activity. The policy on voting should not be comprised only of a
mechanical checklist: it should be designed to contribute t0 the sustainable

growth of investee companies.

— ———————E —
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6 Institutional investors In principle should report Periog;
they fulfill their stewardship responsibilities, incj,, din Cally .
responsibilities, to their clients and beneficiaries 9 thejr “O‘mgﬂ

7 To contribute positively to the sustainable growth
institutional investors should have in-depth Know|
companies and their business environment ang s

to appropriately engage with the companies and
in fulfilling their stewardship activities.

of Iny
Esten
(
l e,
rnS g "eSO0ury,
*ep et g

6.1 Japan's Corporate Governance Code

Japan's Corporate Governance Code defines corporate gove
structure for transparent, fair, timely and decisive decision ke s
with due attention to the needs and perspectives of sha
customers, employees and local communities.

:
Making by ¢,
"eholders an, Jor

The Code adopts a principle-based approach based on t
of Corporate Governance discussed later in this chapter
‘comply and explain’ approach developed by the UK Co
Code. The Code, which applies to all companies listed On the Tokyo S
Exchange, was first published in 2015 and revised in June 2018 PR

he G200k p,,, |
It also adopts g»{"

Secun'ng the rights and equal treatment of shareholders/
Companies should take appropriate measures to fully secure-shareholde:
fights and develop an environment in which shareholdefs.can exercise f::

rights.appropriately and effectively. In addition, compariies should secue £
effective equal.treatr.nent of shareholders. Given their partitular sensiyfts \
adequate consideration should be given to the issués.and conceras ofmﬂ)

shareholders anc! foreign shareholders for theeffécive exercise of shatery::
rights and effective equal treatment of shareholders. ¥y

Appropriate co-operation with/stakeholders oth&rthan shareholée
Companies should fully recognise that their sustainable growth and the ¢
of mid- to long-term corporate value are broughitas a result of the provs¢
of resources and contributions made by a rarige.of stakeholders, includ;
;:Snflljcg‘ees. customers, business partners, creditors and local communt |
stakehoi dC:rr:u;imes should endeavour to appropriately cooperate wﬂh:“f
o € board and the management should exercise ther leaufﬁ.;_ '
— g a corporate cultu.re where the rights and positions of stakent -
pected, and sound business ethics are ensured.
Ensuring aPpropriate information disclosure and transparen/ s
hould appropriately make information disclosure in COTP%"

vant laws and regulations, but should also strive t0 actively e

Provide informati : . b
information, Suctilmogsl:"eyond that required by law. This includes both

"POrate Governyy, ¢

\

4

'nancial standing and operating results, and "

financial Information, such as b cces, 1k |

Usiness strategies and business |

uctive di recognise that disclosed informa
Ve dialogue with shareholders, and thereforé

governance. The boarg should

o will %
4 t'On | ¥
the basis for constr

ensure

e —

Chapter four

such information, particularly non-financial

useful '"fO'matiOﬂ. IS accurate, clear and

Responsibilities of the board

Given its fiduciary responsibility and accountability to shareholders, in ord

to promote sustainable corporate growth and the Increase of co ' ratzr )
value over the mid- to long-term and enhance earnings power a:tp:capital
efficiency, the board should @ppropriately fulfil its roles and responsibilities
including: (1) setting the-broad-direction of corporate strategy; (2) establisr‘nng
an environment whe.re\_.;a‘pg,wpri%te risk-taking by the senior management

is supported; and | '(3)£a’ﬂying out effective oversight of directors and the
management !rqm an‘independent and objective standpoint. Such roles and
responsibilities should be equally and appropriately fulfilled regardless of the
form of gorporate organisation:

Dialogue with shareholders

In order to contribUte toSustainable growth and the increase of corporate
v;'alug over the midsto long-term, companies should engage in constructive
dialogue w@gareholders even outside the general shareholder meeting.
During éud\ ialogue, senior management and directors, including outside
directo -,.s,l%ulﬁ listen to the views of shareholders and pay due attention to
thair interests and concerns, clearly explain business policies to shareholders in
anunderstandable manner so as to gain their support, and work to develop a
baldnced understanding of the positions of shareholders and other stakeholders

and acting accordingly.

7. Corporate governance frameworks in
China

China’s listed companies have a concentrated ownership structure, unlike
the UK, US and Japan where ownership and control are separated The
focus of their corporate governance regime is, therefore, on protecting
minority shareholders, regulating controlling shareholders and disclosure and

transparency.

China follows the two-tier board system originating in continental Europe,
whereby Chinese companies have:

@ aboard of directors which is responsible for the management of thfethe
company including the oversight from an operational perspective 0

management who run the company on a day-to-day basis, and

®  a supenvisory board which is responsible for ensuring that the boarrttii co'; S
directors and management do not violate laws or the company’s 3

. inanc ds.
association. It is also entitled to inspect the companys f.nanf': ;e:Of
China’s corporate governance ¢ramework is rules based and consist OF |

Companies Law 2006, SeCunties

® Laws, such as Accounting Law (2000), I
Law 2006, and the Law on State-owned Assets of Enterprises (2

Other governance issues 87

two-tier board

Board structure In

which responsibilities

are diwded between

3 supervisory board of
non-executive directors
led by the chairman and
a management board of
executives led by the CEO

Corporate Governance



& (Code of Corporate Governance for Listed Compgp,

. €5(201g,
& Listing Stocks and Trading Rules made by the Indivigy, 5102 dng
. SXch,, ; f di .

_ . ; : | ,. to be coercing either the board of directors or management into a particular
The Chinese Code, which was first published N 2001, s baseq ; action for the benefit of that shareholder. 3
erinciples of Corporate Governance. It was revised in 2015~ " teg;, |

” . . ° Despite having the same legal systems, the Nordic countries developed

The 2000 edition of thg Chlngse Code con.talfwd Provisions on their own self-regulating corporate governance codes which had significant
and shareholders’ meetings, listed companies and controlling hsha'e*f.«;\ differences within them. In 2007, there was an attempt to bring the regulators
directors and board of directors, supervisors and the SUpervlsoS eheyy, responsible for these codes together to see if they could be brought closer

performance assessment and incentive and disciplinary SYStem'y D0ary
and information disclosure and transparency. The 2018 Versio > Slagry,
emphasis on environmental, social and governance (EsG) d&;w« .
of institutional investors as stewards, the accountability of e ;uc;e. ther,

"eClon .

board member skills and diversity.

8. Corporate governance framewqp,
Scandinavia |

Scandinavian law is distinct from other contemporary e
gal Syste b
Fend to be basgd on the Anglo-Saxon or German models, Sc);ndr\:mmﬁ.
Is adopted by five countries: Denmark, Finland, Sweden, Norway anda;ei& !
Y

known as the Nordic countries Companies adopti ‘
. . . pting this legal system .
the one-tier board of directors from the Anglo-Saxon model, burshav";‘:x

beneath it a management structure which can be either the CEQ ofghe»
OWN o  group of senior executives including the CEO. The maﬂagerref~
structure is subject to the instructions of the board of direiibst'A merr&':

together in an attempt to help foreign Investors understand the Scandinavian
model.

0. Corporate;f.;gdvemance frameworks in
the Netherlands

The Dutch model of corporate goverpance accommodates both the two-tier
German madel, which is followed by the majority of Dutch listed companies,
and the @ne-tier Anglo-Safon'model. This is because of the Anglo-Dutch
qompéﬁhs;* Such as Unileverand Shell, that were required by their listings in the
UK.and.the US to adopt.a.one-tier system. Chapter 5 of the Dutch Corporate
Governance Codé2016 applies specifically to one-tier board companies, with
the rest of the.code focusing on two-tier companies.

i N M ‘

Test yourself 4.1

Why fhl've different countries’ corporate governance best practices
developed in different ways?

4 - —
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the management structure can also be a member of the board of directys
cannot be its chair and they must be in the minority™ - \

The liability of the management is for the day-t0-day 3ffairs of tHE en w’_’ 10. Governance in other sectors

0|

ey oy anything outside of this myst be submitted 1Q the board of directorsf:

A board structure in which

cecision. Like the unitary board of the*Anglo-Saxon model, the'boafs <

The recognition that there have been benefits of good corporate governance for
the private sector has led to organisations in the public and not-for-profit sectors

gecsions are dir i W 7 3
single group é?iilcm In ﬁiz;nhgsa?mlhawan model eﬂJOYS both executiyesa_nd oversight o: taking an interest in how they can improve their own governance practices. This
fom"""*"“““* in the mana ter German model, the executiVepowers are vesteds has led to the adoption of corporate governance guidelines or codes by these
mpa'r‘sr ggm Shareh g-emem oard and the over sight powers in'the supervisory b types of organisations.
:j :f'%eirf: cltnothe Scandinavian model sit above'the internal structures’™ We. saw earlier that since King Ill, the corporate governance codes in South
Only those in thefsland Management structure creating a hierarchical sy Africa have applied to all types of organisations. The UK, in contrast, l)as' ;aken
of the body be evel directly above can appoint and dismiss the membes the route of developing different corporate governance codes and guidelines '
member o); t hgeath them, Shareholders therefore appoint and dismiss the for different sectors within the economy. This is because, although the principles
dismisses th board of directors and the board of directors appoints an’ Of corporate governance apply in all sectors, the governance chgllenges are '
€ members of the managem different sector by sector so to ensure that the practices deal with the particular
Share OWnership in Scandinas gement structure ] challenges different codes or guidelines are applicable.
Scandinavian law sy ndinavia is concentrated but is not seen as prob¢™
gving them the Del:orts the supremacy of a dominant majority share"”
;omfc" the company nf; iag,pf Oint all of the board of directors and 355
Tl e o S DO
®Ir decision maki under Scandinavian law ot |
3KIng or where the dominant shareholcé!
-mu\ —_—— Corporate Governance
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1. “ ol the foundation of the UK corpora
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'm Té%iiﬁve directors NEDs an

succession policies, and descnbes
that can enhance board effectiveness.

ummarising the duties and powers
6 and the general law. which form

te governance regime.

Chapter 5 sets the scene by s

Chapter 6 examines the practical role that

Govemance Code expects poards t0 pla)'

1IC roles of chair, CEQ,

&D‘Lv‘
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Chapter 7 addresses issues regarding the COMpog, Lo
including diversi N 3,
balance of the board (inc . ty), the ap '
Process and succession policies, all Matters Whi polmmfr- ¢ explain the role of the company SeCretary envisaged under

: : Chfan.
remit of the nomination committee. Wing, the Code,

¢ understand and advise the board on the factors that will affect

Chapter 8 discusses other behaviours and Practices

. tha the composition, size and balance of the board, including
enhance the eﬁ.ectlveness of the board ang the Companca: diversity,
secretary’s role m promoting them. In Particular i looks l ¢ advise the board on best practices on diversity and the
at decision-making processes, the Supply of infonnat10n associated reportin uirements,
mdependeqt professional advice, board €Valuationg INGye ¢ explain the role @ omination committee,
and professional development. o identifybe es on the appointment and re-election of
directors ' |
Learning outcomes
Part Two should enable you to:
¢ advise the directors on their duties and on th
€ POossib's . | s |
consequences of any breach of those duties dne boarclitz rolt;m mﬁmt?&ng and imzzidmg -
rporate culture rougnout the organisa ‘

¢ advise the directors on their powers ang the possible
constraints on those powers, Iincluding when sha

approval may be requireq:

¢ cntically appraise and apply Corporate goW@ princz:
and best practices on the role of the bo |

® advise the board of the benefits of adopting 3 schedul
matters reserved for the board ag @\ e
schedule should cover:

® explain the role of the chai

from that of the CEQ;

¢ explain the role of the CE
powers;

board on the alternative procedures that could be
dopted regarding independent professional advice:

dvise the board and the chair on what the annual board
evaluation should cover and how it rmight be conducted. and.

® understand the objectives of induction and professional
development programmes and the basic principles of their

design




Chapter five Directors’ duties and powers

the directors to be determined in the company’s articles of association.

Almost without exception, articles of association delegate wide powers to the
directors. If they did not do so, nearly all decisions would have to be taken by
3 majority vote of the shareholders, either by written resolution or at a general
meeting. This would be impractical for most purposes even in a small owner-
managed company, let alone a listed company with thousands of shareholders.

21 General management powers
Articles of association routinely make the directors collectively responsible for

CONTENTS 'managing the company’s bisiness” and confer upon them (acting as a board)
. 11l the powers of the company,necessary to do so. For example, article 3 of the
L, Intoduction C A2006 model articles for’public limited companies states: ‘subject to the model articles of
2. Powers of directors articles, the directorsiare responsiblefor the management of the company’s :::.:f'i':rr?panies
| . i h purpose they.fay. exercise all the powers of the company.’
3. General duties of directors under the Companies Act 2006 T o\ B A ey, - EASon, K s
8 Bivinactwitdn q1 The wording.in article 3 doesfnotimean that each individual director can exercise skl et
: ty POWETS and I0r proper purposes these péwes. The directofS must'exercise their powers collectively by a majority if 2 limited company s
3. Duty to promote the success of the company décision ofthe board, unless.they are allowed under the articles to delegate mctc:‘rporatedstm the LthKown
' A ' ‘ : wout regi enng i
6. Dutyto exercise independent jud those powers to someone else. withou
gement _ N\ articles.
7. Duty to exercise rea : o provisions suchfas article 3 above are known as the ‘general management
8. Du , .Sonab.le skil, care and diligence ( clause’. They'confer on the directors the powers necessary to manage the
9' ty to avoid conflicts of interest \ business.and cah only be used for those purposes. For example, the general
. Dutynotto : : : anadement clause does not give the directors power to reject a share transfer.
10 Dug to dec:: ei:\):ebentems R A Ernl‘1ey3:e'c! a ‘special power’ togdo that. : J
: restsin tr ‘
11. Who can brin an snsactions In addition, the directors’ general management powers can be subject to
12. Fraudulent J an action for a breach of the general duties ( limitations which arise under:
. ent an
13, Direct i wrongtul rading \ © an objects clause, which limits the powers of the company, and therefore
: OIS and officers INsurance o the powers of the directors (for example, if a company has an objects
clause which limits the types of business the company may operate, the
1 directors would be in breach of their duty to act within the company’s
' Intl'OduCtiOn powers if they decided to expand the business into an area not covered by
This chapter i the objects clause);
the board and itSthe scene for considering the corporate governance 0¥ @ an article imposing some sort of specific limit on the directors’ powers, like
regarding the duti:?mbers by outlining the position under the general a borrowing limit,
J€neral duties of gjr and powers of directors, I particular, it examines U’ @ an article allowing the members to give directions to the directors (see
the UK corporate goicetrc:]rs under the CA2006, some of which lie at the below);
ance regime, ® ashareholders' agreement — which could require shareholder approval for
2 P certain types of decisions which would normally fall within the directors’
OWerS of di powers,
In the Uk the direct dlreCtOr S ® the Companies Acts and other rules or regulations — which often impose
a ' ors of : a requi | ocedural
SSOclation, rather th d COmpany derive their powers from its artkle’{ congi‘:::)en?em PRERSEN R MmN

20 °N anything in legi e
06 (CA2006) "equire anything in legislation, Although the Compa"®”

u ; ry co 3
Public c°mpan|es), it g Mpany to have at least one directo’ (@ . Company secretaries/governance professionals have to be alert to these
Doten.tial restrictions and are expected to advise the board on whether matters
dre within the directors' powers.

ite
Gwem.n\ce
e - =
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- Chapterfive Directors'dutiesandpowers 109

provide some sort of mechanism enabling them
though the shareholders are, in effect, the peop
to the directors.

10 do so. This is the case even
le who delegated those powers

Most articles give shareholders a reserve power to | 133
directors but invariably require them to do so b
these purposes. For example, article 4 of the
companies allows shareholders to instruct th
to take, or refrain from taking, '
resolution of this nature has no. effe
directors have already done before

would be no point in the

ue directions to the

Y Passing a special resolution for
Model Articles for public limited

e directors by special resolution
ed action. However it provides that a

on the validity of anything which the

2 resolution is passed. For example, there
2MDers passing a special resolution to prevent the
f the business, if that sale had already taken place.

directors from SQ"IH%
In practice, sh dersrarely use these powers. Shareholder activists
sometimes d art of a designed to put pressure on the

appoint new people in their place, both of which
,a done by ‘ ary resolution, albeit one that requires special notice.

1. 0; *re might you find limitations on the directors’ management
Jowers?

Identify at least two special powers that are usually conferred by
articles on the directors.

Is setting the company’s strategy is a management decision?
Can shareholders interfere in the management of a company?

3. General duties of directors under the
Companies Act 2006

Directors have many duties under the CA2006. Most of these duties give rise
to potential criminal sanctions. For example, the directors of a company can
De prosecuted if it fails to file its accounts at Companies House on time. The
Act usually places a cap on the financial penalties that can be imposed for
each offence, which in the case of late filing of the accounts is £5,000. These
financial penalties are paid into general government funds.

Directors also have a number of civil duties under the CA2006. These duties are
Sl out in Part 10, Chapter 2, ss. 171-177 and are referred to as the ‘general
duties of directors’. Some people still refer to them as the common law or
flduaary duties of directors as they derive from common law and equitable
Principles developed by the courts over many years. The UK government
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decided to codify these duties in the CA2006 in orge, 10 may s - — .
sccessible and easier for directors to understang € they, &

The general duties are owed by the directors tq the com vou will see close parallels between these duties and the general duties of
manner in which they carry out their functions a5 agemspan N ey, directors which follow, subject to one notable exception. That exception relates
<et certain minimum standards of conduct ang behaviQUrOf the Oy, to the duty of directors to exercise due skill, care and diligence. Strictly speaking,

directors. If they act in breach of these duties, the On the pa» . this duty does not derive from the fiduciary duties and was developed separately

. . , ycCanbh
in civil proceedings, wr'nch mar)" result in them having to P:;Ut:d by 1, .. bythe courts.
compensation for any losses that it suffered or accoyn 0 the - 2
: B : of the general duties of directors
secret profit secret profits thgy made. There IS NO limit to the amount :)hfe comw’ % 3.2 Suw . g .
sonftthatisnotreveaied.  may be awarded in these civil cases. ©Mper.  The general duties of directors under ss. 171-177 of the CA2006 are as follows:
in the conteat of Corporate | s | N . : L
' | thin their powers irfaccordance with the company’s constitution

ki a PSR URE B ywe 0. 1 coparn; only the COmMpany cap - adCt 4 sel those poowers" fompraper purposes) (s 171)P :
i;ii e make :e sesgfat, against the directors for a breach of the general dytie ks Onng (and to u P ofthe - A7),
LEL O LA '-'9“9' ' ' . ' e ’a e~ | -
Denef and at the expense rule, shareholders can bnng what ls.known 3s a 'derivative aql;cnep.:r -: & to prom.ote. the suceess company (s | 2);
of the company of the company. However, if they win, any compensation i still e, & to exercise lndepgndgm judgement (s. 173);

company, rather than to the shareholders who brought the acti:a ‘o & to exercise reasondble care, skill and diligence (s. 174);

31 Commonl ¢ to avoid ¢onflicts of interest(s, 175),

| on law and fiduciary duties of directors & not t6 aceept beneﬁts?fmp?thlrd parties (s. 176); and
section 170 of the CA2006 confirms that the general duties of directos & tg'declare any interest in.proposed transactions or arrangements (s. 177).

Section 170 confirms,that ii\ese duties are owed by a director to the company .
g andapply equally to.any shadow director. It is also worth noting that the shadow director

I AR W : : : A person in accordance
duties appl_y to bath executive and non-executive directors. b o o

# the directors of a company

Accordingly, most of he hichs ommon law rules and equitabig pinsy, 3.3 Consequences of a breach of the general duties are accustomed to act and

it - Of the hlStO"C case |aW IS St'" rE'evant tOdanor‘heg-‘ - : ' who has not been forma"y
€rpreting the relevant statutory provisions. & A The. CA2006 states that the consequences of a breach of a director’s general appointed as a director

Most of the Common law rules duties are the same as if the corresponding common law rule or equitable
rulés developed b ; inci ied, but it does not set out in detail what those consequences are.
on the rules that they alread P&d Dy the courts for directors wer: =, \prfinciple applied, q

appli AWt | | ’ depend on the nature of the
| are referred to 2 fiduciary dzti epsp led to trustees. '[bfs i§w y some Ofif?."\ lt?r ::ﬁtnce, the remedies available to the company dep
Fiduciary duty . ' ) ~
Alegal A "fiduci . ' : :
sa;%o‘):;g;t’;’:zf One owed byaa'Y' 53 PETson in a position of trusteA fiduciary duty.s therekz: As a general rule, directors can be made to repay any illegal payments they have
Merest of angthe 3 ? © PEISon in a position of trust. Attrustee i e o Ihennle ¢ received or secret profits they have made. Where there is a breach of the duty
s Person in 3 POsition of o (Ul is an obipus gidgpec f skill and he di h cted beyond their powers, the company
in 3 postio trust. The ¢ fisldetided that compahy directoss Of sKill and care or the directors have acted beyonc P '
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