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224 STATUTORY OBLIGATIONS OF DIRECTORS

provisions in the CO referring to directors cap ;
tion of “director” in s.2 also does not expresg]
term “shadow director” is used in Cap.622, wit
extended to include “shadow directors”,

ne >

lude ¢ Jact, dire
Yy refer 1o « shade t.l()rg.«-rh
h some proy;

De Facto Directors

6.004 The term “de facto directors” refers to Persons who acy 4¢ dire

even though they have not been properly appointed a¢ d

In Re Paycheck Services 3 Ltd, Holland v Revenue and C

Lord Hope endorsed the definition that Mil| 4S1oms Copyp:
L1d? et J formulated In Re Hy §

IrccClorg °

I’oa

A de facto director is a person who assume
as a director by the company, and claims an
never actually or validly appointed as such.
Jacto director of a company it is necessary t
functions in relation to the company which
a director. It is not sufficient to show that

of the company’s affairs or undertook tasks In relation to jis
properly be performed by a manager below board level.

ment functions and is reasonably perceived by outsi
as a director, then the person may well be treatﬁ\

circumstances of the case must be examined
such as whether there was a holding out by %n
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3CC 161, 163, cited in Moulin Global Eyecare Holdings Lid) Gusan Watsoe &
(reversed by the Court of Appeal on other grounds) Sce also
ship”, avai at http://ssm.com/abstract 1695796 24, [31]
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‘ﬁ“yﬂwl ;0 dirwtor of the company for the purp
1 Lt A
0% fair

osa:g}vilck J held the defendap
. . o . o - t
pfeference given in favour of Australia’s tay authoerrirt‘)‘:lnlmglhaxhls liability

. ! . n

"y cheques-

the sale of the company’s only pro ;
VATISSES . perty, and w :

L Wmonies (for the benefit of himself, and/or his family a"d;?,d;?“?ng-(’f
" The factors that Moss QC had taken into consideration ; e

- : 'zt' ,-"f-'--. : 3 3

_&5¢ conclusion on the second defendant’s role as a gp facto di .

e e second defendant had been involved in the comp o

. ’ . any’s day-to-d -
, with the company’s financial and VAT affairs; (3) that:;\); ?:Zs

tants; (4) dealt with the
at he was a signatory on
tunder the bank mandate
company’s money without

s fec ie_rs as if he was solely in charge and (5) th

-

s company’s bank account and that he had full power to ac

Mimit.”
"‘;f'i@eﬁmations where a person’s liability as a de facto director can arise is
: ; dxrector 1s interposed be.tween the defendant, who is a de jure direc-
of that corporate director, and the subject company. The issue in such a situation
@vhcther the defendant can be characterised as a de facto director where his or
ker actions can be attributed entirely to the position which he or she occupied de jure
sqﬁmgor of that corporate director. Lord Hope answered this question in the nega-
iﬁi_‘tl}lﬁel’mheck Services 3 Ltd, Holland v Revenue and Customs Commissioners *
olding that it was impossible to overcome the distinction between a company (the cor-
prate director here) and its directors simply by pointing to the quality of the acts done
by the director and asking whether he was the guiding spirit of the subject company.
His Lordship agreed with Millett J in Re Hydrodan (Corby) Ltd" that:
ﬁtamdnor of the subject company to obtain those remedies (for the defen-
dant’s breach of fiduciary duties) the individual must be shown to have been

.'Y'"-MT, not just of the corporate director but of the subject company (0o
(emphasis added).'s

. l'”.“ “aycheck Services 3 Ltd, a 3:2 majority of the UK Supreme Court held that
long a5 the relevant acts are done by the individual entirely within the ambit of the
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his duties and responsibilities as a director of the
€O

would not be regarded as a de facto or shadow g;
director is director."” "

discharge of
the individual
in which the corporaté

0 .
(';103 rate d,re%
'Or of e Co N

m

"y

Shadow Directors

ection 2 of the CO defines a “shadow director™ as a person in 3

direction Or instructions the directors or a majority of dirccmrc Cordance With
sccustomed to act.'® In Re Hydrodan (Corby) Ltd,"” Millett ) he]csl ohf the COmpap
the defendant is a shadow director, the plaintiff must allege and p:Oi‘eto CStabjg

6.005 S
hiogg

)l’e

hhy

(1) Who are the directors of the company, whether de facto or . ;
defendant directed those directors how to act in relation to th “JUE (2) thyy g,
he was one of the persons who did so; (3) that those directors a:; c;) "pany o
with such directions; and (4) that they were accustomed so to acct N ACCorggne,

The concept of a shadow director is different from that of de faerp 4
0 direcyg

although in some situations there could be overlap.?® The purpose of the po:
shadow director is 0 identify those with real influence in the corporate aﬂa?mw;\ of
TS Of the

company, although it is not necessary that such influence should be exercised o,
s.2' A shadow director has been descnu;{&

trols the actions of the board”.** The influente,of cosly)

whole field of its corporate activitie
a “puppet master who con
exercised by a shadow direct
which, or conditions upon wh
actions of significance to the company.
her influence over the board must occur over

or may be strategic in character, defining the contéx iy

ich, the company operates, or else comtriving the trans.
2 For a person 10 be a s),mdmv.mtcctor. s ¢#

—————————

" ‘ml'o] 1 WLR 2793, [42]. [53]-{54). [96] (sole director of a qo;pomd.rector of fm*uawm\ held not o be
de facto director of the latter company for the purposes ofljable for misfeasance)
: C reason oaly m‘,“*‘ﬂirectnn OF 3 MaKem &

W o ”mnpmismt to be considered as a shadow directer by Iy magors
~ them act on advice given by the person in a professional capacity; see CO 5.2 defipition of “shadow Creed
N\ SADCA i = 2 A.‘* . J'MLRI) |24‘ l3<;~ (‘“L‘.ﬁ 7\

161, 1 eni Eren Bayrank (2017
4 [2020] HKCFI397, [56]

k Marden & Lo Ltd [1994] 2 HKC

- "“ S .

164; Secnetan) of S

AL - _ .« Rnivd .:.I.
Industry v Deverell [200\9@ 340: Karla Ono L1d » Bulent Erer Baiost
. ~

s 52

' bal Eyecare Hold .
l'n Glo ,‘ ds). ln &'"ﬂ‘fan : ‘

04] BCC 766, 775, cited in Mo

. S on o
,.‘/".:.).:;\‘

’ o I.V.':.\.‘ — AN

D 265, 293 (CF (reversed by the Court of Appeal on other groun | qualifed e
ell [ \Et Ch 340, Morritt L in the English Court ol Appe alq ¢ shadow Jupes
. ,":: e, : e : « nUld IVE S Y-

directors are accustomed to act in accordance with 1% Zen‘d heir own 97
ot necessarily mean that the directors mus have Su’d'd"“m ihe board WS
ey, : ; ) 2
) th ,Jr_.{, director. Momtt LJ consnd.cfc e aocesi®) L @s:r
firections or instructions of the putative shadow du.rector. it 1s e c NT,;
 barical rather than considered. But for a critique of this 2PP am 1#*
e ervenuon o LI

ature of Sh lelectOfShlP Ad Hoc Statutory l“'cpw
Iow 763 s LT ch was acc 3= !
Law 76. _ Morritt L)’s appro@ of carlief case s

— R
oceT
)

-.\ :)- o “- -“- :“;:'.:"-"f;.:." "‘.”- '-. '. {" ":'. ---wr“-\(. .AQ_: .:-'Q - mess
(UK) Lid v Fielding [2005] EWIi t}] t Lewison J also accepted the correc ompany 2" a¢
Cde AN RS Ny (R E g e : ds on (hchbt ] g
. ' )9. \*_“'.'“\_-_‘_—:,"'LQ;!'J-‘:C;‘\'-:(’-”] itled to protect U ‘.mbymdangdcman S uqu'rf ¢ m X
| A5 (LA 0 D I Y TR A e - ey y N . 1])e
| ~ tors will not be regarded as shadow ¢ rectors merely because the directors agree 10 Jia PO L4
v' ' \‘04 3 %{‘ 3 ", = .: \._-‘-..J.f_.. »ﬁ .. i 4 e~ _(,_-' '-.'-:5‘.""' Co’npufer All.“r" v
- creditors. On e tter poinl, see = .,WBPDIUJVAP €
e TR T R o SO P SO —=
ey -:.'. . \ R, ’.. ' > 3
24 ees Ltd (1995) 133 ALR 1. 52 5

a period of time dnd s the mere fagrfii

y can be held to be a shadow director where it made the ma:
.ced close control over the subsidiary’s management € major pol-
the directors of the subsidiary were accustomed to act i:“d financial
any’s directions or instructions.” In Standard Charteraecdcgdancc
* 26 Hodgson J held that a company (P), which held 429 vt
mpany (G), was a shadow director of G in circumstances O:fthe
requirements On G, exercised controls over the comPOSitio:, t;rc P
ayed a decisive role in relation to a number of significant tra(; o
“The board of G In that case simply accepted the decisions ofs]?f:'
sactions as something necessary or as a fait accom li"r:
follow that merely because a parent company map bc
reetor of 1ts subsidiary, the directors of the parent com:an
.« shadow directors of the subsidiary. It will be necessary for m);

ther the directors of the parent company simply acted as a board
instructions to the subsidiary, or whether the directors of the
ual or personal instructions to the board of the subsidiary.
parent company directors ought not to be treated as shadow
_ iary, but in the latter situation the directors giving individual
S hadow directors of the subsidiary.”

A ororks Audio Video Technology Lid v Mei Ah (HK) Co Ltd,” Tong was the

' _MAEGL. MAEGL originally held 100% of the shares

i company (Cyberworks) but its shareholding was subsequently reduced to
elov SO%(MBSIDS from 35% to 45% in the relevant periods). Tong was originally a
*mdnector of Cyberworks but was held by the court to have continued to act as
1 director afterwards, rendering him a de facto director.’ The court accepted that it is

' de facto director, and for his exercise of

ogically possible for Tong to have become a
control over the other (de jure) directors of Cyberworks to be attributed to MAEGL to
eader it a shadow director. In the circumstances of the case where Cyberworks was
operated for the benefit of other companies in the MAEGL group (and not in its OWN
mierests), the court held that it was appropriate to regard Tong's conduct in controlling
beother directors of Cyberworks to have been done In his capacity as managing direc-
wof MAEGL. Accordingly, Tong’s control over the other directors was attributed 10

MAEGL, rendering MAEGL a shadow director of Cyberworks.”

N

=~ oht be treated as s

f

e

\

a .
Re Unisoff Group Lid (No 2) [1994) BCC 766, 775, cited in A

mmm] 3,- 265, 293 (CFI). In the latter case, a claim that a non-executive director and lmrmbca;::tf
%25 00 evide ttee of a company was a shadow director of the subsidiary companies Was struck out thltcdcmc
that she exercised real influence over the affairs of the subsidianes which were, on the €vi .

ersed by the Court of Appeal

:ﬂ""’ the majority family owners of the companies. The CF1 decision was rev

3 grounds at [2010] 2 HKLRD 1096. Re Hydro-

dan Audio Video Technology Ltd v Mei Ah (HK) Co Ltd [2020] HKCF1 397, (57) and S“;lsou; v Apple
(Cory) Lid1994] BCC 161: Ho v Akai Pry Lid (2006) 24 ACLC 1526; Bic=ie i

Comprter
: (1995) |8::m‘? Pty Ltd (2011) 81 NSWLR 47.
B, [63).

Oberwork
hg s Audio Video Technology Lid v Mei Ah (HK) Co Lid [2020

foulin Global Eyecare Holdings Ld v Lee Sin Mei

| HKCF1 397, (60}

B, oy
b, [249&223}:
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Types of Directors According to Functions 229
Managing .Direc.tor or C.'luef I.ixecunve Oj_?'icer of is a person appointed to act in the place of 3 g;
6.006  The managing director is a director who is appointed by the ttend meetings or otherwise function as a djr A director when the 6.00
ny’s chief executive officer. A managing director is boj, 4 d; boarg 4 o tof ctor is possible if the articles of the mea:cmr The appointmeny 8
| employee’ who is conferred, by the directors, with any of t":C‘Cl and ] c:"mm. ate dire Y authorise 5 director
by the directors.” During his tenure, a director so appoing d ; e iy, -, ~ fthe CO, unless the company’s articles provig
retirement by rotation or taken into account in determj ¢d is oﬂ N ngy ;b R s a18(1)© s Siector is decmed Provide otherwise, whetper
ning the rotat; SUbyeyy 4 liedly, an @ e to be the agent of the direct
of directors.* A typical function of the managing director ; 1S 10 ove N of Flire ! L 'h-a and the director who appoints the alternate director i
running of the company’s business and to supervise other senjor €ISt the gy, :d:m _ ", s him b o od by the alternate director during his or . ofﬁ; vx;:nously
cise role of a managing director is, however, not fixed by |ay . CXeCUtiyey The, ‘f _ever, remains personally liable for any act or omissjon # g ¢ alter-
terms of his engagement.** ut dctenmncd byp:: | n law position which is illustrated by the Australi a:":’lon 478
The term “chief executive officer” (CEO) is often used nowagaye : e | utures Exchange Ltd:* In that case, the alternate 4 p;:ls:;:
aging director”. The functions of a director appointed as CEQ arys INsteag Of g aray ;‘3’:“ meeting and voted for a resolution on a matter on which
those of managing directors. - Usuall simily,, § WIS N . ottor had a personal interest. A number of the articles of the compan
= ol & ‘”: « from voting on proposed resolutions on matters where they lfadz
Executive Directors and Non-executive Directors ;n-,e validity of the resolution that the alternate director voted for was
6.007 Executive directors are full-time employees of the company. Non-exec s 8ltemétcu<:tﬂ°:;3f WaSs dltshq e g
tors (NEDs) do not have full-time involvement with the company, NO:E'“ dire. intor's £ % RPN to fh.o s tou,rhw;]es. posil e —
directors with a sufficient degree of independence from the companys C:@ _ 5 &1;:8; ::leaf:: rgv‘sllz :1531:1& ::m ‘c]ee sa;:k ?:; ;hacn caolt:er;ls ctle:lnsnon
adth a -
managers “.“".“’f““’d oo mdependent. nor'l-executnve dlrestors (N h aPP"mtor, nor was there any suggestion of any collusion bit\:::n
,,,,, J;. appomtor In Australia, there is no equivalent of 5.478 of the CO,
rn the agent of the appointing director.
v S ,1 ing. an alternate director is treated as being in the same position as any
[es g and i oonsequentl subject to the normal duties that a director owes to his or
| a\,voice On the board, such as small shareholders and cr ' er m :. - qfﬁ H.. A dnregtor is, however, not subject to directorial duties unless and
| ,;:funcnon Of NEDS is that they serve as a check on th \ ive dlre e _"; 4 \‘ med directorial authority. Thus, a person who has been appointed
; COL ,:&,.4 | mat ' ‘;.- :.:?. butwhohas never been called upon to fulfil this role cannot be held
!' 'R -" Listed ‘"kf T " an es’ under the Listing Rules, p point at l ¢¢ INEDs wi brea ,...r ’ofa directorial duty, if under the company’s articles an altemate does
~ rep 71‘5;51" ff“" 1€ fw):, on {' ' Ird Of the board. ” g of deﬁned nr3.13 v dut S*exercnse power until he or she is called upon to fulfil the role“Also
of t (r'. M n} ’{}”o sting Rules (M and . 5 Growth Enterpnse 1as ;:? tatus as a director when his or her appointor is present at the meeting.”
Market Listing 1'<ﬂ L L(GBM) oubt are subject to the same -
f-: '----iu,n fx e) ecutlv ‘°NED 83 subject to the dutyof e, & Nominge Directors

ieral level, the term “nominee director” can be used to refer to:
= Pl

-.ﬁr'?' NS \ ho, independently of the method of their appointment, but in relation

.;"- **** ~ 3 . or
|j‘x .. [;::.lxl,eg,) s?:h ] art.33; predecessor CO Table A reg m| - ot “?(3 fice, are expected to act In accordance with some understanding
es) (\ 622H. Sub.Leg.) Sch.1 art.33(2); predecessor CO Table A reg 33
| ) & Co (Wakefield) Ltd v Caddies [1955) | WLR 352 (Eng HL). — )
| 0 Mo . les (public companics
| ‘ Director }’{} JBL 269. 2002) 23(10) (=7 M mles(pnvateoompamcs)(Cap 622H. Sub.Leg.) Sch.2 art.28; Model Artic (publ 2
Sheikh, “Non- ko ve Directors: Self- "g“la"morcw'ﬁcauon § ,"'swl&&)Sch.l art.30. The Table A articles in the predecessor CO do not have provisions for altema
Directors” [1987] JBL 269, 270. AT80),
+3.10, 3.10A; .ﬁng Rules (GEM) 1.5.05, 5.05A C v Vol 6ACLC 271,
2 253 (affirmed ‘on appeal Adler v ASIC (2003) 179 FLR 1): 45/ " Merbe 9 (Thomas J)

" Playcor Bras Pty Ltdy CPN Diesels Queensland Pty Ltd [1983] 2 Q4 R 508,51
c

Wl
1l w”fybdv&nw(lws) 10 ACSR 212. Lidy Shaw (1993) 10ACSR 2 212.

vin Construction Co Bros p
v CPN Diesels (Qld) Pty Ltd [1983) 2 Qd R 508; Playcorp iy

1989] BCLC 498; Law Wai Duen v Boldy

R
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STATUTORY OBLIGATIONS OF DIRECTORS

arrangement which creates an obligation or Mutual ¢ l
Jdl
person or persons other than the company as ; n Ol gy

In practice, a nominee director can be appointed (o represe
ticular stakeholder, such as a party 1o a corporate join{ ye
a creditor,” or even employees or a government body.*

Reserve Directors

Under s.455 of the CO, a private company with one member,
may, in general meeting, notwithstanding anything in the
ciation, nominate a person (other than the company itself)
reserve director of the company to act in the place of the
his or her death. The nominee will cease to be the reserve
has resigned from this post; (2) the company in general m

nomination or (3) the director in respect of whom the res
has ceased to be the sole director.*?

Who s the Sole ¢
compan)"s ' Ot

ol 18 vears ¢
splc director iy, the ¢
director y
Celing

Uy

ey of
hc O Sh:

hlS Or by

here: () )

has revokeg
Crve director W '
Nale;

III. QUALIFICATIONS

Generally speaking, the law does not prescribe any minimum professianal or odig
tional requirements before persons can act as a director. Historically. imim 101h ce;
tury, directors were not necessarily appointed for their business acumen( For example
well-known figures might be appointed to the board in order to attractinvestors 1o zhg
company on the basis of their reputation. Greater

managenidl abslities are ®Xpeiied
of directors of commercial enterprises today,” but the law Oul” providesfoeefan
minimal qualifications for persons to be appointed as dire€lofs. |

A natural person can be appointed as director only*ifthe person is.of/18 years of
age or above.* There is no maximum age limitnle$siprovided for inlthe articles

An undischarged bankrupt is prohibited from acting as a director or taking part i
the management of a company, either direétiyor indirectly, without the leave of the
court as prescribed by 5.480 of the GO. A person whe eomravenes this prohibives
commits an offence® and also becomesipersonally tiable for the debts and liabli:
of the company incurred at a time when the persoriwas involved in the managementd
the company in contravention of 5.480 of the GOV"A person against whoma disquah-

\ Yt

- Companies and Securities Law Review Committee (Australia), “Nominee Directors and Altemate D
* Scottish Co-operative Wholesale Soc Lid v Meyer [1958] 3 All ER 66.

* Levin v Clark [1962) NSWR 686.

* Phillp Lipton et al, Understanding Company Law (LBC, 17th ed 2014) para. 13 2 55

€O 5.455(2).

N~

§ 6w
('oq\\":f

Posals in Phase I of the Review” (Hong Kong, July 2001) [6.06)-[6.07]. [6.13]: Companies Re&'

: 3 . ol . 4 (‘Mt on
Directors' Duties (Hong Kong, March 2014); Stock Exchange Listing Rules r.3.08(). App 1
Govemance Practices),

" €O 5.459(1). See also (6.016).
" Ibid., s.480(2)

) 231
as been made 18 also banned from actin

y, 515 5 (repealed) of the predecessor CQ
joust)s = '

provided that .
:on of the company 1mpose a share qualific Where the articles
1 .

ation upon the Compan

. within tWo months with their appointments unless
qudiﬁ w'od % This provision was not reproduced in the CO.
e .also restrictions in the CO on the possibility of appointing 3 body cor
2 direcwl'.w . L . : :
Liting Rules impose further requirements in relation to g
The Hong Kong, Stock Exchange. Rule 3.09 states tha

irectors of COmpanies
el 00 NEdhahge that they have the i

qust satisfy'the Exchang aracter, ex
SSM ¥

t directors of a listed

IV. APPOINTMENT

\public.company must have at least two directors.

<also required to have at least two directors.® A private company, on the other hand,
F S

y to have at least one director.®> As mentioned previously, where a private
smpany has only one director who is the sole member, the company may nominate a

*' A company limited by guarantee 6,012

wserve director who would act in case of the death of the director ¢

The Registrar has power under s.458 of the CO to direct a company to appoint a
drector or directors to comply with the statutory requirements where the number of
directors of the company has fallen below the statutory minimum. If the company fails
weomply with the direction within the time period specified by the Registrar (which
must be not less than one month or more than three months after the date on which the
érection is given), the company and every responsible person®* commits an offence.

hnitial Directors

The first directors of 2 com
Wihe Registrar.5” The 2
ofthe appointees 68

pany are those named in the incorporation form submitted  6.013
ppointment of initial directors is subject to the written consent

e I L o ST

, mc;zmm oWtin CWUO 5.1680(1)(b) and 1680(3)(b).

- qumwA' See Section VI of this chapter for further discussion on disqualification. . l'
Q®panies Model Aricles (private companies) (Cap.622H, Sub.Leg.) Sch.3 art.25(c); Model Articles (public

X See also )(Clp.GZZH, Sub.Leg.) Sch.1 art.27(c); predecessor CO Table A reg.90(d).

; Snlaom CO Table A regs.79 and 90(a).
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22
Subsequent Directors

6.014 Under the Model Articles for public companies (¢ ap.62211, Gy l
the first directors arc required to retire from oflice at (he first ‘m.; B Sl |
(AGM). At the AGM of every subsequent year, one-thirg f e { (:I Lehery) c.:ll i

number of directors 1s nol three or a multiple of three, (he Umbe LN . :;'hg
are to retire from oflice, although a retiring director 1s chigible for Cle " Nearg unc-lh‘h
created by retirement of directors are to be filled through an ¢ lectio Ln oy » : Irg
the same meeting at which a director retires and in defauly, diticio, b .umd“ttc\d'_,
himself or herself for clection is regarded as having been rcaphn.n‘sl 0 "“"'ﬂw;
are elected by ordinary resolution in accordance with the reley s \ul d Dirggy,
articles.” No provisions are made for the rotation of dirccors N the phl;lillmm n b,
for private companies, but the general meeting has power 1o APPoINt neyy ;... s ,\n%
iy

ordinary resolution.” o),
Where the company is a public company or a company limiteg by g |
| 1 - Luafam.

motion for the appointment of two or more persons as directors by a single e
can be made unless a resolution that such an appointment can be g madrcsohm
been passed at the meeting without any vote against it.” The rationale b:h"‘“ﬁ
prohibition on composite motions is to preserve the member’s ability to m;:d thig
appointment of a director without having to reject others. ™ e
The power to appoint directors to fill casual vacancies or as an adg;
ing directors can be vested in the board or the general meeting exclusively cd

concurrently to both corporate organs. The latter approach is adoptedin the okl
Articles™ (as well as under the former Table A). However, any d‘%ﬂppmm ol

the board only holds office until the next AGM. " If he or shn,Q tinue in
ki n

after the AGM, it would be necessary for reappomtment b eral meetifg
Where a new director is appointed, the company m d noucc

trar ofthe appointment, wnh parnculars specified i ister of d
: th a statef

(name,
&@dhm
cmcm that the
n, within 13 days
s of 1ts directors in its

b‘:

*/\ licle: Nodu((hp&ZH.Sub e adel Articles (public companieS)SChWﬂ‘m

hose in the CO, Table / regs9l 94 (repealed)

- : com (oqmzn. Sub.Leg.) Sch.1 art.25.
"‘-":*?4. el is not re ed as having been reappol
8). Hov g director is Mﬁ"mcmauedofﬁ“ a(z)amh

Rh mly resolved not to
e ihln put to the meeting and lost; see Model Anticles (public compe™® l

| 'L)
‘ md”ofdnwedecmco
ie m’«"a"* 622H, Sub.Leg.) Sch.2 art.22.

SRS

slw et A

irector 18 appointed by the board of directors for such per

Pursﬂam to contrac_
 for cxample may be

th Uclant to compcl the
¢ nominee is unsuit
y also dclegatc" their powers to appoint directors to ::a;?:

inance to nominate a director o protect the lender's Interest, %

is an incorporated joint venture, joint venturers may appoint
whm such power is conferred under the terms of the shareholders’

ve Directors

tor must be at least 18 years of age at the time of appointment ®
je in contravention of the statutory provision is void,* but an

E SN | vl ‘ " .
. IX !!",‘..'.J' r -..-

-erson who purports to act as director or shadow director can still be liable

'.‘(‘¢.|

R H: ’m of the CO or the CWUO notwithstanding that the person could
ointex ,dinctor (CO 5.459(3)). This provision is modelled on 5.157(5) of the
A Act 006 (UK). In the United Kingdom, the provision was introduced to
i ,.,‘._-.»:3‘,.‘ that, notwithstanding the statutory provision, child directors were

" ..‘_-'(

pointed in order to exploit their immunity from prosecution or the reluc-

Y

forcen ‘“ it authorities to pursue young persons.”

Corporate Dir “i"~
‘5

| pmlnbmon on public companies appointing a body corporate as
Sorporate directors also cannot be appointed for companies limited by guar-

| ?- ;“,’ RS

or private companies, there is an absolute prohibition on corporate directors
)

3 I

-~ |

1’

e —ee——————————— —

W) (Cap.622H, Sub.Leg.) Sch.1 ant.33; predeccssorCOTableAngl(ﬂ. .
ate companies) (Cap.622H, Sub.Leg.) Sch.2 at.28; Model Articles (public companics)
del-l art.30. Alternate directors would be within the s.2 definition of “director”, and s0
moinunenuome Registrar is required pursuant to CO s.645.
-‘ dicate Ltd v Alperton Rubber Co Ltd [1915) 2 Ch 186.
S ;‘“wﬂa (Sumatra) Rubber Lands Ltd (1915) 85 LJ Ch 801.
;"' & st io .I'm' power of delegation as conferred under the articles: Model Articles (pnvate companics)
: ' 1,5 )Sch.zm.s Model Articles (public companies) (Cap.62 2H, Sub.Leg,) Sch.! art¥; predeces-
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6.016
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INTRODUCHON
Pa= e atang With Dual Purpose...........,.. INTRODU
e i el 1 I CTION
Company No Longer Required to State Objects, J
ary obligations, were recognised
allowed to make the bys;.
trailty of nature, ope who has
10 use the Opportunity
i mche expense of those for S entrusted 2 for
J (as he then was) said in Kq0 Lee v Yip v Koo Hoi Yap®
Ex Directors .......... relationship is one of trust ang confidence (or, to yse
B Reiedionte s ... - 0 omn 800d faith) between the fiduciary and the person whon |
; : R G 70'0 r . 2 2 | 0 as thc beneﬁ(:]ary,
Equitable Relief Restorative and R&ctitutionary .......................... i @
Range of Remedies ... =

\ s\
"l " o "l/'-s"
FOWEYEL, LS

-

= 2 ary™!
ary” does not denote a definitive class of relationships but is in fact
d & a Syeil behind which individual rules and principles have been developed” *
.‘ T \:_J;f:;«{;;;v a.

 *law has never provided a comprehensive definition of a fiduci

~ '.
."k. ‘l~~ ‘~"
10Ul
o Voeh
.‘

| _3 iduc f:;_a;;r'-? _hot. subject to fiduciary obligations because he is a fiduciary it is

1se m to them that he is a fiduciary.

Ithough there are recognised categories of fiduciary relationships,® generally “a
nattracts fiduciary duties where he undertakes an obligation to act in the interests

“ourts are especially cautious about introducing fiduciary principles into
1al '(5 the higher obligations that they entail. A director is a recog-
egory of iduciary. The question is not whether they owe a fiduciary duty to
pany t it the scope of the duty in the circumstances. In Poon Ka Man Jason v
1i Ta 7,); NPJ observed at [87] that:

B -
* .
- .
ol Y.
- . L'A'-'.,_.. .

= @d circumstances of a particular case may be such as to modify the
J-C matte ) v the fiduciary duties of a director apply. Ho?vever, such
s onr “ be binding in the corporate context. Such modification does not

90eformal — a5 in 4 provision in the constitutive documents or a sharehold-

. ..' 7 1 F a A
) s 3 b e ‘e '}

i —aslong as it is, in substance, equivalent to a formal modification.

KLRD scr 2ckerie (1795) 8 Bro Parl Cas 42, 63 (HL).
, . 12
Relationships and Constructive Trusts in a Commercial Context” (2005) 16(12)

: Mm(hw Book Com 197

pany, 1977) 1. 467.
N bryes, :slhn.mmee.beneﬁcm principal-agent, director-company. See FN 5, 201, par&
OHRoR, 4V Hall (2013) 16 HKCFAR 681

AR 144, This Case is discussed further below.
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276 FIDUCIARY OBLIGATIONS OF DIRECTORS

Fiduciarv: Agent or Relationship of Ascendency

In Libertarian Investments Ltd v Hall (Libertarian)® e ¢ ourt of g
examined the principles regarding fiduciary duties. It nogeg Brennap Cjn al \Ppey .

that a fiduciary duty arises in two broad overlapping situations, Sugy k.
dmely

where there is a relationship of ascendency or influence by ;. pany o 48eng, .

Not Every Duty Owed by Fiduciary Is Fiduciary Duty

The existence of a fiduciary relationship does not mean tha every g

fiduciary to the beneficiary is a fiduciary duty." The converse s alb0 uty ¥ Oweg by 5

the parties’ relationship may be generally non-fiduciary, particy|ar duq,ee Allhouzh
fiduciary duties and equitable remedies. My impg,

Distinction with Purely Commercial Relationship

As for the distinction with a purely commercial relationship in Libersgpiq,

PJ stated:

In negligence and contract the parties are taken to be independent ang
actors, concerned primarily with their own self-interest. Consequently, m:q;:l
seeks a balance between enforcing obligations by awarding commm
preserving optimum freedom for those involved in the relationship i &
- communal or otherwise. The essence of a fiduciary relationship, by
that one party pledges herself to act in the best interest of the othén, The ﬁ

ﬂ:relatlonshlp has trust, not self-interest, at its core, and when
urs the person wronged. The freedom of the |

rtake bligation whi
h@f duty and'self:inier
est”: Canc ,(?'7,77‘ dero Service Ltd v O 'Malley [1 592 at H06)dL LR

1 CPR ( t’L 206. In short, equity 1s ed, noto

aintiff. li !frCs (0)’6- themtwm heanQ

nce f(‘*‘h-. 2) Q
rdm e\(Cap.622) (CO) °°d'ﬁ‘dm°

A '__, }; J(l,... : ’
‘ '1 'u' ¢ {) !h?ﬂ thee fthelrpowefsaﬂd

'U R‘M’{;

—

“ ‘ l! Y_/
e T w, he n ofthe obligation he or she has unde
“beto kens loyal y, good faith and avoidance of a

_/ wﬂ\‘w ,5 '\

- -
’

on Directors’ Duties” t0 explair

also “einstated such directo® i ﬂx
. 0 ( 2 change of Hong KOﬂg le Lumnd‘"
s of the Stoc BxchangeOmegK =

4,
- '
o
L
““:‘ ﬁ-‘ "-l.
' ":*.—r :.'t. v :' ':‘
) A
L]
COI ma ls A
s & 'Lﬁ
He

NON-EXECUTIVE, DE FACTO AND
RECTORs

N-EXECUTIVE DE FACTO AND

DIRECTORS SHADOW

1. NO

«pirector’” in the CO now mcludes any person oc cupying the pos
I-

It comes 1o direc-

irectors who do not take part in the day-to-day operations
rs owe the same fiduciary duties towards a company as

ed by Millett J as:

assumes to act as a director. He is held out as a director by the
ims and purports to be a director, although never actually or validly

i tod as such. To establish that a person was a de facto director of a company
N 1 ,'---3‘*‘* y to plead and prove that he undertook functions in relation to the

’ ,. D .A,h ‘wh ich could probably be discharged only by a director. Itis not suf-
ficier 1t to she w that he was concerned in the management of a company’s affairs
74 ort00) «»tasks in relation to its business which can probably be performed

e below board level."”

'-“

0 si' m dlrector performs the functions of a director, they owe the same
ciar .'.. ; as s an executive director in relation those functions performed.”
teis *-s‘o a smgle test as to whether someone is a de facto director:

gt

,,1. er oftests have been suggested of which the following are the most r:;l
ant. First, whether the person was the sole person directing the affairs :tl;‘c r:
omp: ,\"' -acting with others equally lacking in 2 valid appointment), Of ; l
ere others who were true directors, whether he was g equals 000::;8
th the others in directing its affairs: Re Richborough Furniture Ltd. Sec

he there was a holding out by the company of the nndnvudu;l asnz }i;;fs‘z;
her the individual used the title: Secretary of State for Trade @

wl
v-.

an t{‘
o dual
7 ,h{ d, taking all the cnrcumstances mto account, Wh‘;‘:“::‘f?; ';(:‘;; al::d
a
of “the corporate governing structure™: Secrefary of olc [1999]

v Tjolle, at pp 343344, approved in Re Kaytech Internationa

W the definition previously found in the predecessor CO. o Finance v Sibbig (1989]
of St ﬁr Trade and Industry v Goldberg [2004) 1 BCLC 397 Dore
n 2004]
%) Lid [1994) 2 BCLC 180. iraframe UK Lid® Fielding |

R“Wmlng and Colonizing Co (1880) LR 14 Ch D 660:

AN
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» BCLC 351, 423, where Robert Walker LJ also approy ¢ the v
J in Tjolle had declined to formulate a single test. He a5 Said lh? In
shadow director and de facto director had in common “that an mdl 5
not a de jure director 1s alleged to have exercised rea) InfAluence (o";ldual
a profcssional adviser) in the corporate govermance of » compan\f r
This was Deputy Judge Hunsworth’s summary. in Karlo Oy, , Buleny
(Karlo Otto0),"” of Lord Collins of Mapesbury’s review of the 1ests 1n ;f ren bayy,,
land *® Karlo Otto was applied in South China Media Lid y g, ok Yoo \.'URC  ly
defendant whose title was “advertising director™, who was held oy “ ;umg When,
and had the authority to enter into contracts. They were held 1 pe a dé f:cto dc ore.
Tece .
Shadow Director

A “shadow director” is defined in the CO as: *“a person in accordance w wh

tions or instructions (excluding advice given in a professional CaAPacity) the dl\\idx:«.

a majority of the directors of the company are accustomed 1o a¢r™ = A"ho“;"'“';": Y

directors owe duties towards the company, they do not owe the same ﬁduc\i-ar\s ;

to the same extent as executive, non-executive or de facto directors .-
As explained by Lewison J in Ultraframe (UK) Ltd v F ielding:

In contrast to a de jure or de facto director. a shadow director does not undenats
or agree to act in relation to the company in any such wav. A shadow directos
directs or instructs those who themselves owe a fiduciary duty to the comns
and will not fall under the definition of shadow director until it is clear th
fiduciaries are accustomed to follow his directions or instructions, H

thereby assume any obligation of loyalty to the company. and the vilox
not look to him to promote its interests. Instead, the company g(%s to loob.

)¢

at all times, to the de facto or de jure directors it has in plac
persons that the company may have a complaint for
-

It seems

Atseems to me, therefore, that I must be cautiefis before ac
director “undoubtedly” owes fiduciary duties to the co

P P bl o
- e

e e RO . .
shadow director. The instructions that a shadow direct
a2 ,')‘ "‘t“" - ""'T’J‘:‘— o o k : . . . .

ure directors act upon) may be quite inimical to the co

T R et e

Suaded that the mere fact that a person falls within the statuto
' 4y 4

. £ D 4 | andl v 4 B
1aJ [,'...\:H:\:’-a-u;r’:)

against 1o
a hducan diy

Lemson J further observed:*

any’s interests ... |am
ry defimt”
rv duties®
In truth.

ratutrn

i to impose upon him the same fiducia

rel€vant company as are owed by a de jure or de facto director
1S [0 me that th ,; tw“fk'.lniﬁ ls such as “ShadOW difCCtOf”~ whlch 1§43

i

TO WHOM DO DIRECTORS g , -
2

o serve only to obscure the real question. The real .
d,ﬁul.";‘:’:::;ﬂ Jabel to attach? It is: in what circumstances w‘u‘l“&tlon 1S not
M:r)' obligadons on a person with regard to property belmgmg lto an) ':‘POSC

ase the defendant was in 210 raonsiug :
"M| ame increasingly involved inthe group’s affairs, including being the sole admip.
He f a bank account of on Qy group s companies, and this continued even

aralor 0
::The relationship end Judge Hupsworth held that he was a de facto
but not a shado r. Further by taking control of one of the group’s bank

ed into_a fiduciary relationship. As for being a shadow
inued to company during their relationship and was
ren Bayram,*® which concerned a family com-
usly advised the family and provided legal advice
as a non-executive director of the company and a
ittee. The claim that she was a shadow director was struck
ily were in control of the company, and the defendant was
sional “hired help” to provide respectability to the board.

RN

1i.TO WHOM DO DIRECTORS OWE A DUTY?
any

The traditional view was that directors only owed duties to the company, not to the

Mﬂdm,” and such duties are not owed to associate companies® because the
directors are agents of the company and not its shareholders.

Shareholders: Duty Owed in Special Circumstances

m:"\:epf'i‘:‘deﬂce has f:vol.ved since Percival v Wright® and now recognises that

ognised in U:ary obligations to shareholders in special circumstances. This was

be Engligh °” ew Zealand case of Coleman v Myers.® This case was applied in
cases™ of Re Chez Nico (Restaurants)** and Platt v Platt.”

s Augyraiar

1an cases of: :
[159; BC and Gwof. 2 Investments Pty Ltd v Baring Bros Halkerston & Pariners Securities (1986)
il , 192, on Pty Lid v Strata Consolidated Pty Ltd (1993) 11 ACLC 895.

279
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Subsequently in Peskin v Anderson,® it was held thag «
would include events “which bring the directors of the Company it T,
contact with the shareholders in a manner capable of generating ﬁduo diregy . :l:;
such as a duty of disclosure of material facts to the shareholg B oo clar)., bligg
confidential information and valuable commercial ang financig| oan °b|'gat'.0n lo:z
have been acquired by the directors in that office, for ¢

. . » I
and not to prefer and promote their own interests at the .

he benefy Of the Shar
EXPpense of ¢ "
Mummery LJ stated: ho,dem

he Share

There are, for example, instances of the directors
approaches to, and dealing with, the shareholders ;
action and holding themselves out as agents for them ip, connegtig. .
acquisition or disposal of shares or making material represe“tationsotn With
failing to make material disclosure to them of insjder information i, l;: them,
of negotiations for a take-over of the company’s business or supplyin ¢ :%“
specific information and advice on which they have relied These evcmsg ar: the,
ble of constituting special circumstances and of generating fiduciary oblg ;am
especially in those cases in which the directors for their own .

their position and special inside knowledge acquired by them (o ta, ;
or unfair advantage of the shareholders 3¢

of a compg
N relation ¢

The New Zealand cases of Coleman v Myers* and Brunning v Gla;ﬁ}h{i"“m
directors were held to owe fiduciary duties towards shareholders, w
Judgment of Peskin and were reconciled on the ground that thesg.

hesewdicases establisheg
fiduciary duties where there were familial relations involved,bet

)

shareholders.*® The position in Peskin is supported by Sinal@;jm'estmem Hogfln%m
v Versailles Trade Finance Ltd" where Arden L] opinc@ﬂﬁ}q}fﬁﬁduciary rﬁﬁﬁmﬁﬂp will
be found in cases where a person undertakes a duty.ef layalty 1o another

Hong Kong Cases

Hong Kong courts have similarly held.-lha@jfﬁors owcz.ﬁégciz‘?ry"duties to the share
holders, although the point has not b&engiven substantive.gonsideration. For instanc:
in Jademan (Holdings) Ltd v Wong ChumLoong," Jowes,) concluded that py reasoa cl
misappropriation of company funds by the dlregt’qré‘lhe directors were in breach ol
their fiduciary duties to the creditors and shareﬁgil:a“’érs of the company:

: - Ly
Both the Ist and 2nd defendants in their capacities as directors owed Zl:'l:"'; .
duty to the creditors and shareholders of their companies. They had a du!
responsibly and to use company funds for proper purposes.

——/

e —
o —

Ry L T S

™ [2001] 1 BCLC 372. See also Brunninghausen v Glavanics (1999) 17 ACLC 1247.

* Peskin v Anderson [2001] 1 BCLC 372, 379,
“ Ibid.

" [1977] 2 NZLR 235,
" (1999) 46 NSWLR s38.

" See Gore-Browne on Companies (Jordan, 45th ed 2004) Vol 1, 380.
* [2006] 1 BCLC 60

" (HCCL 151990, 1992 HKLY 736).

lween the directorigd™
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D8 N3t Generally‘Owe Duty to Creditors

beneﬁ( seck IQQ .'« gl .
Rropr Y s ®

[A]tall times, directors and officers owe their fiducia '
tion. The interests of the corporation are not to be ¢
the creditors or those of any other stakeholders

[t was further held that:

Tak
.m&w

loconvey is deterioration i
lhe actions of directors it i

ty does not change when a corporation is in the nebu-
lous “vicinity of insolvency”. That phrase has not been defined moreover, it is

incapable of definition and has no legal meaning. What it is obviously intended

n the corporation’s financial stability. In assessing

| S evident that any honest and good faith attempt to
redress the Corporation’s financial problems will, if successful, both retain value

'ﬁ:s!lamholders and improve the position of creditors. If unsuccessful, it will not
Qualify as a breach of the statutory fiduciary duty.*?

**rr

K‘\:hChou Wen Hsien [1982] HKLR 350,

<Tine Lynch Cases, Materials and Comments (But-
o oty 1997) 233 Y1ch and Anna Tam, Hong Kong Company Law: Cases

M al
; ) 3 SeeFN44), 234, See also Lonrho Ltd v Shell Petrolewm Co Lid (1980] 1 WLR 627.
i | SCR 461

""’fo:i':%e

. &P
Vo, oples Dy
N, 146

Do Directors Owe a Fiduciary Duty to Creditors? A Resounding ‘No' from the Supreme Court
Partment Stores g (2005) 20 BFLR 3, 3.

Partment Stores Ine (Trustee of) v Wise [2004] 3 SCR 461, [43).
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DUTY OF CARE, Sk AND DILIGENCE

: - : ! ding English, Co
People s is not inconsistent with lea ng English, Commonwegy . .. ARE. SKIL
mq-zly reiterates the principle that dnrector§ do not owe duties :od\tild"sh Cagpg! V. DUTY OF C : LAND DILIGENCE
se but owe the duty to the company 1o consider the interests of cre Credig, 622) s5.465 and 4
of insolvency.* This was reiterated by Godfrey Lam J-© wreditory d"nng :,p" pies Ordinance (Cap.622) ss and 466
M. omp? ¢ of the CO introduced a new statutory duty of care, The Statutory g
. ' . . : . . U
_ the authorities* relied upon by the Liquidator for SUZEESting S,woﬂ? o cmm'non.law rules and equitable principles regardingadimctor'szug
arisen on the part of Wing Fai’s directors to take accoypy of ¢ :’e (‘;\at A duy p, (’ctﬂ"s oction 465 provides:
suggest that such duty would arise only if the company w; it tors Mereg, of 8% . .
dangerous financial position” or in similar condition. S org Ve 465, Duty to Exercise Reasonable Care, Skill and Diligence
On the facts that was not the case. ) A director of a company must exercise reasonable care, skill and
diligence- Qm
IV. FIDUCIARY OBLIGAT]()NS 7) Reasona le care : ad r:a‘:og::t;e Z‘Clan ﬁ:e care, skill and diligence that
ilige ith —
OF DIRECTORS would / Fe e e—
eral knowledge, ski!l and experience that may reasonably be
7004  Finn states that: xpected of on carrying out the functions carried out by the
O director i ion to the company and
In formulatit.ng and in commenting on the ﬁduci?ry obligalion the courts gy, O b) Th @l knowledge, skill and experience that the director has.
spoken only in large and general terms. But what is clear is that they have ings . 5 a PRS2 : .
imposed a general obligation on fiduciaries — an obligation to act “in the " 3) The duty ified in 5.465(1) 1s owed by a director of a company to the
of” or “for the benefit of” their beneficiaries — and that this obligatigp sers ¢ | %
ring to the fiduciary’s freedom of action in his office.* l\ @e ty specified in 5.465(1) has effect in place of the common law rules
4 L . | b ~and equitable principles as regards the duty to exercise reasonable care,
The duties imposed on directors emanate from ?he general principle that a direcor ° skill and diligence, owed by a director of a company to the company.
| ‘must act in the best interest of the company. A director has(h\\ Ing recodhise . : : . .
it e \ 5) This section applies to a shadow director as it applies to a director.
) @"i’/ - with care, skill and diligence m&r expccton 6) For the purposes of s.465(§), a quy c.orporate 1S not to be mga@ed as a
A edge and experience; shadow director for any of its subsidiaries by reason only that the directors,
S ‘“" e ; &@ or a majority of the directors, of the subsidiary are accustomed to act in
y to act bona fide in the compag st interes accordance with its director or instructions.
1ake ':3;;3!_.. : a & $ ¢ Furthermore, 5.466 of the CO provides:
N C :;{Q{‘:!ﬁ%‘:u \ .
i $ 166. Civil Consequences of Breach of Duty to Exercise Reasonable Care,
pe fs‘i’}[{ $ Skill and Diligence. Without affecting other provisions of this Ordinance or the
i Companies (Winding Up and Miscellaneous Provisions) Ordinance (C.ap.32), the
tonsequences of breach (or threatened breach) of the duty specified m.s.465(1)
ire the same as would apply if the common law rules or equitable principles that
- 3465(1) replaces applied.
: sod Kindd® ) 2
Development: r'uaquimanRethinkmt;"U‘““’d 0t ; f:::‘"‘ Law and Equity Still Relevant
cte” (2005) 18(5) Insolvency | . . %
YR (2000) | s‘fa).c 71 (wm#"'s':‘&_, 14 Quemphasise that the previous case law is relevant to the statutory duty:
‘ NL\*- hb.y:m Ofm
HKECZ™
m [2017]
ﬁi\mlw M : *’ 1/

.
™

%/ Companies in Hong Kong (Sweet & Maxwell, 3rd ed 2018) para.8.146.
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The standard of care as set out in the English provision (ang whicl

Hong Kong's CO s.465) has been accepted as codifying e em‘ 'S the Same yp
in England. Accordingly, since the statutory duty 1s derived 1'ro‘ ™ 1-7
the existing €ases which apply the type of dual objective gf Sm the pener.

. . Uh .
set out in 5.465 would be relevant to interpretation ... (and .y, JCCliy
.. the seq

al |,
Mang;,
pe Ofs %‘:C
Dual Objective and Subjective Standard

The relevance of case law can be seen from the discussion below i
Oand ()
U 34+

at para.8-144:

[CO] s.465(2)(a) sets out the “minimum objective standards expected
tors” and that this standard might be raised, based on the direcior' ;’f
\n

skill. and experience, by 5.465(2)(b).

all dyre
UMW [(«C .

Traditionally Low Threshold

The duty of care, skill and diligence does not arise merely by virtue of ey

principles governing fiduciary obligations but also arises under the laws ol'clo:ua-i
and tort.’” Traditionally, the standard of care, skill and diligence was low dye 1o ‘
reluctance of the judiciary to interfere with the internal management of g Corpo(azi@’,.:
Romer J in Re City Equitable Fire Insurance Co Ltd*® laxd down three pmpgi{,i.;u/n;

(1) “A director need not exhibit in the performance of his duties aareatg dewre.
of skill than may reasonably be expected from a person.qf s Rnowec..
and experience ... It is perhaps only another way of staung thevsame pmpp,;‘.
tion to say that directors are not liable for mere érrors of judgment®?

(2) “A director 1s not bound to give continuous_atiefiion (o the affairs pf i
company. His duties are of an intermittent hatyc to be peformed at per
odical board meetings, and at meetings. of dny commiiteg oNIT®board upon
which he happens to be placed ...7:*

(3) “In respect of all duties that, having régard to the gigerieics of business. &
the articles of association, maypfoperly be leftfoSpiic other official & girecte
is, in the absence of grounds for’ suspicion, justified in trusung that offic:a!
perform such duties honestly ... Business cannot be carried on upon pncy w
of distrust. Men in responsible positions-must be trusted by those aboift et
as well as by those below them, until there is reason 10 distrust them -

met |
Although there has been discussion at to whether the statements set O b,\”‘:“ ‘B“
set the standard of care too low, such statements have been applied N Law
v Boldwin Construction Co Ltd.® In Dorchester Finance C0 1.1d v Stebbing.

/

»{ x..\
er Law Internations: A

o= fosic |

> wﬂm; Butcher, Director s Duties: A New Millennium, A New Approach? (K1

" (1925) Ch 407.
“ Ibid., 428-429.
: Ibid., 429.
Ibid., 429. See also Elite Dragon Lid v Bel Global Resources Holdings Ltd (H

which it was held there were i i
grounds for suspici

“ [2001) 3 HKLRD 430. =
“ [1989] BCLC 498.

'...

CCL 82014, (2017) HREC*

DUTY OF CARE, SKILL AND DILIGENCE

opositions Set out l.)y Romer J and agreed that the proposit;
,ccurately summarise the law: 10ns as

irector is required to exhibit in performance of his duties such a degree
1| as MY reasonably pe expfected from a person with his knowledge and
of sk ce. (D) A director is required to take in the performance of his duti

expen® MAe -dinary man might be expected to take on his own behalf l(cs
quch €8 st exercise any power vested in him as such honesty, in good t:aifl:

irector
:nj‘:: the interests of the company.®’

Objective and Subjective Test

Theodore :Go'ddard (a firm) and Others (Quirk, third party)* Hoffmann J
Mmon faw duty of care and skill as owed by a director was accurately

2144) of the Insolvency Act 1986 which stipulates:

yfoderD

cts which 2 director of a company ought to know or ascertain, the con-
Llusions which Tie sught to reach and the steps which he ought to take are those

" which wogld be known or ascertained, or reached or taken, by a reasonably dili-
gent person having both (a) the general knowledge, skill and experience that may
easonably be expected of a person carrying out the same functions as are carried
oubby'that director in relation to the company, and (b) the general knowledge,
]l and experience that that director has.®

... e fa

Other cases since have adopted the same position.* The test set out in Norman clari-
6 the test set out in City Equitable Fire Insurance by expressly distinguishing the
shiective and subjective elements. Although the principles stated in City Equitable
Fire Insurance are classic statements of the law, such principles are no longer suf-
icient in the present day circumstances where corporate govermance is paramount in
asuring the balance of interests of all parties. The decision of Norman Sets ancw path
for English jurisprudence to enable more guidance from courts as to what is expected

of directors during the discharging of duties.

Business Judgment Rule

::m the expansion and clarification by English jurisprudence of the elements com-
g of the duty of care, skill and diligence, it is Australian jurisprudence that has

%en the innovative step of formulating a statutory “business judgment rule” follow-

"84 series of corporate governance failures in the 1990s. This is now 10 be found In
des a “safe harbour”

i)
) of the Australian Corporations Act 2001 (Cth) and provl
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11991) py. nance Co Ltd v Stebbing [1989] BCLC 498, 501.
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to directors who have acted in good faith, .in formed themselyes
of the judgment to the extent that they believed was reasonap)e

that the judgment Was in the best interests of the corp oration, The,
ntroduced following the widening of the duties of directors by , e

of the Australian courts. .
Prifor\ to the Corporation Act 2001, Daniels v Anderson® ( commor

“AWA Case”), the New South Wales Court of Appeal expoundeg wh

I known as the “business judgment rule™.™ A4 is seen as an importqp
the court clarified that a director’s fiduciary obligations do not prec]

law duty of care, as:

uby
sk mtio'lalljy Tty

nl.lmbcr o fdec \h'qt

]y known 2
at la(er b

PchQdcm ma“k
ude lhe mmnlt

A person who accepts the office of director of a particular compan
the responsibility of ensuring that he or she understands the natur: Undertag
a director is called upon to perform ... The duty is a commgp ™ dOf the diny
reasonable care owed severally by persons who are fiduciary agems‘:z 10 ta
to exercise the powers conferred upon them for private purpose of o ung pg,
pose foreign to the power and placed ... at the apex of the stryctyre o ;") pur
and management. The duty includes that of acting collectively to = Irection

oompa'ny.'Breach of the duty will found an action for negligence at {
the company.”’

The director’s duty to exercise due care, skill and diligence has be
adoﬁted in English courts in Re Barings plc (No 5) Secretary of

Industry v Baker (No 5) and has now been given statutory fo\t

ang
rade and
ong Kong,
e directc

;

eir duties &

Jonathan Parker J stated three general propositions™ r
of care, skill and diligence:

(1) “Directors have, both collectively and ind%a . a con
| - acquire and maintain a sufficient % and
- company’s business to enable the y to di
o
v dlC

'.‘. i y . | ."‘ .- ' Q.' ' (;T:;Z:?u .":‘4:‘-\"?:{,('.\:‘.'
t@‘ub t to s of association of the
IC functions
legats

rectors™.
I. | ¢ S ! . .

ose below them in the man-

1t chain, and to trust their compétehee and integrity to a reasonabe

.

‘l..{...

—\:;ﬁj’; ":3‘:70'\ o,

T

- 23..';_."‘ o Ape
oy -~ =S\ e P )
x(v:n:'::l"'.f_lf';f!f-j_ 14

(2) “Whilst d irect
tion does not absolve a director
t ;.:,,’,:;i:'-,r@?}, e discharge of the delegated functions .

srvevine the following au ey
o .:qumlxl ,,“8[1925] Ch 407, Re.\u';*vlm«;
110 .,)'I‘*-J ! iy
SWian [1994] 1 BCLC S61: BishPS™c s
o Webb, 110 US 7 (1884) B'fff’m ot 07
) F 2d 883; Federal Deposi

nage t}( ‘ .. Fay ',

N

pUTY TO ACT BONA FIDE IN THE COMPANY

ule of universal application can be formulated
() . (2) above. The extent of the duty, and the quest;

i charged, must depend on the facts of each particular case, ; |
Jirector’s role in the management of the company” » Including
¢

0 ACT BONA FIDE IN THE COMPANvs
BEST INTEREST ANY’S

1, PUT YT

4, the need for parties to deal with each other in good faith
snship between the parties is not “at arm’s length” ™ Direc.
gents of the company wield a wide range of powers ang are
portant decisions that affect the survival of a company,
ot “bonafide for the benefit of the company as a whole” originates
P 2 Id Reefs of West Africa Ltd™ whilst he was commenting
b‘“( Lo by a company’s articles should be exercised. In Re Smith
VPO mcreene MR held that directors were to exercise the power in
yt'h t they considered to be the best interests of the company.” The
’ i? on those who claim the director breached the duty to act bona fides.™
)

A 4.—""-¢

é N, .« th ,*;:. duty to act bona fide, Finn recognises eight duties of good faith™

1) ot to exert undue influence;
N

) not to misuse property held in a fiduciary capacity;

3) not to misuse information derived in confidence;

) not to purchase property dealt with in a position of confidential character,

u;@; conflict of duty and interest;
~ (6) not to inflict actual harm on an “employer’s” business, and

| {7) not to act in conflict of duties.

bihis can be added the examples, and authorities, given in Lo and Qu “The Law of

{ong Companies” (Sweet & Maxwell, 2018) in that chapter 8 at paras.8.026
027:

() acting contrary to the constitution;

e
L]
& -
, “m""f""&afad(nza) 2 Eq Cas Abr 741.
o T Ch6s6, 67]
199 Cn 34,
i, 304

: |
Chariey f,
" 1 iy mmmmem Ltd v Amanda [1963] 3 WLR 662.
‘ary Obligations (Law Book Company, 1977) 79-81.

'd :
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. or sections of the association cann
The plmse “bona fide” and its limits 'were considered in 1383 in Hu - an:l; S — o :t be e?:na:leg‘ m:ch those of the
Railway Co® where Bowen LJ opined: Y Weg Conj iation, as & whole, as being a helpful expression of a humap 233::&{
Bona ﬁda cannot be the sole test, otherwise you might have 4 lunatic h Sydney Brick & Tile Co Ltd,** Mahoney JA stateq that Il
o i ing the affairs of the company, and paying away its money with by, oo, =a coumY exeiises his powers in bona fide belief thay the dc{;m
‘ a manner perfectly bona fide yet perfectly irrational. The test mygy s W Bk “ ompany, the validity of the decision is not affect dlgn
; ;msonab]y incidental to, and within the reasonable SCOpe of ¢ be why B < omorar ant facts or by inducement by 2 mlsrcprf:sentat'c y
ﬂ busmess ofthe company.* Tying on, ' ” B e Sompany. 1on of
I T . : | -, 5'nol exercise a power in bona fides, the act may be declared null
Whedconsideringjthe_ exercise of a director’s spending powers. Evershed Mp - J andd ™. director will lable for all consequential and foreseeable losses.
. . ind Y

The wst thcre again is not whether it is bona fide, but whether, 5 well ag

dtme bom ﬁde, it is done w:thm the ordinary scope of the company’s hus

ncmsforthecompanyszbe.neﬁt‘z

.

ACT FOR A PROPER PURPOSE

P et

1“( principles that consider whether a director has acted for an Improper

upase 51 .u. recent Wongs Investment Development Holdings Group Ltd v China
wgsione Aini» /- ) were summarised by Ipp J in Permanent Building Society v

» -
L # 2
]

‘In nsidering the meaning of the phrase “bona fide for the benefit of th
f":’: " °WMROMO¢1 é

) 4

- ' ' .;..4 o | . -
Certain things, I thi ik, can be safely stated as emergin se authony

s._ .,j’,..ﬁ..‘.. : ;—Mﬂl ;_ - \
In the first plac S NOW plmn that “bona fide for t t of the c¢ 5 (a) Fiducian gpowers and duties of directors may be exercised only for the pur-
,‘m” > things but one thing. It Medns that the diréctor ~

.;;“; .1‘7? 4, 0} gtopunon, 1S f@ efit of @m i
o v

yeen l#:ff' byvano

emasLtd'
Y

N

.

'u,...d‘

for wh ch they were conferred and not for any collateral, or improper
i‘lt ‘must be shown that the substantial purpose of the directors was

rH collata'al to their duties as director of the company ... (¢) Honest or

st ‘1 sehaviour by directors will not prevent a finding of improper conduct on

=’=' eir part i r§n z “conduct was carried out for an improper or collateral purpose ..

) The cou must determine whether but for the improper or collateral purposc

directo 'would have performed the act impugned.”

include the member
ed MR held:

»
-
- .('»;\-‘V ‘ p

h d e” does ot (at any rate in such a w"f o ‘ a,j.,.j.,_,;’,;._ 15,
Ly ”” mercial entity as distn® i w:t i Ao “P“’Pe" purpose is set out in the prominent cases of /ogg v CT’:"S
ager ﬂ‘Bl body. That is to sy, Y% ma)n e | " and Howard Smith Ltd v Ampol Petroleum Lid (Howard Smith).

- and tf sk whether what is proposed erforce Stated in Howard Smith:

favour, for that person 's benefil

o S

L}

\ \
‘f' (, .
s'l

| nal Association Jor Mental Health [1970) 3 WLR 42,
"o HKEC 13 9'::10 +322. See also Mills v Mills (1938) 60 CLR 150
" .. ‘ \ s' v 3]
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DUTYTO ACT
F
- Lordships’ opinion it is necess s ORA PROPER PURPOSp
| In their Lordships’ opi lu.ssary Lo start wi), 4 CONs e |
ise is 1n question, n this case : R Tay ctor
' w?lose cxercns. : 4 2 Sl ¢ & power to ISSue shyr. "ol the v, sioP of Dire i :
tained, on a fair view, the nature of this power, and v 5 My Mg EpY o] v Chou Wen Hsien,” the Privy Coy |
done in the light of modern conditions the, or som. «lrllwg Befineg ¢ e et ot Samushould not be exercised for an ulterjor Pncl o 2lthough (he
. N .' . : -:’ '
be exercised, it is then necessary for the court, if 1 p'mi:::l"\ Within \s;,,:;]h | :;pulsi"" Pg ::;sociation rendered the expulsion of 2 direcmsacl’ictl};: “onstruction of
- - : = Al Cxior. | ’ L
lenged, to examine the substantial purpose for whic i v “XCTeise gp #N"d the stated events for a valid expulsion had been Spite of ulterior
a conclusion whether that purpose was proper B EXereiseq ' M 0liveS s0 1ong satisfied
A 0rn «d
give credit to the bona fide opinion of the directors (: ::\'ln.:"_’"’@' 0w, nlc:nﬁ" 4 that bad faith on the part of any one director Vitiates the noti
e » T SUCHIS found 1 oo 50 To hold 1 director wh € notice to res;
respect their judgment as to matters of management hay i, done NI, gy, and leaves 11 office the director Whose resignation is sought, woyq Introduce A
' M this; theii: f the company a source of into
: ent O pany rce of uncertainty .

conclusion has to be as to the side of a fairly broad Jine he ypy,
IN¢ on \ Mg, the M= unlikely to have been intended by the signatori

¢ falf consider 15
If Purpose of Share Allotment Is to Destroy Existing My jority Thep '
: b y Nlay
Hogge and Howard Smith were applied in Wong Kam San v v.. . .
fllg tment of shares was declared void. If thegsub { an v Yeung Wing Keupg: its (erms.? .

and 3 isti jority or t .t stantial purpose of g, allot, Y e hevpedified event OCCUTS. If this were not the case, and the expelled director

to destroy an existing majority or to create a new majority, which el g -.f’,.*, JOR

exist even if it was not for the self-interest of the direc.:ors );hWh-lCh did noy Previoys, U L i e .bonaﬁd.es olt;a"tor atr:a}r;g f")llls co d.lrectors, e Lot f (e
, that is UNCONSituigny ny's business might be at a standstill pending the resolution of the dispute

-
AV - .
-nl".“
2,

Vhich the .

@ any qualification, and to treat the office

of dil'CCtOl’ as vacated

N

unlawful. 1;/"7"' ,# another, in consequence of the doubt whether the expelled direc-
. ouchter bught not properly to be treated as a member of the board
Director Acting with Dual Purpose Lottt g

1once when Bonsidering the duty to act for a proper purpose, one should have dye
s 10 the Articles of Association not only to ascertain the nature of the power but

IO HIC /N
A L

S ullether the power entails a consideration of proper purposes.

Where an act was carried with dual purposes, the act will be inval;
purpose of the act breaches the duty to act for proper purposes. Lord Wj
on to state in Howard Smith:
Company No Longer Required to State Objects

ld doctrine of ultra vires is now largely obsolete. Under the old doctrine where a
any acted or transacted in a matter outside its stated objects,” such transactions
yoid as ultra vires and could not be ratified at the company’s general meeting,'®
1e ge "r‘;;é':f_ set out in the CO are:

| - ... it must be unconstitutional for directors to use their
’ ~ shares in the company purely for the purpose of de

~ or creating a new majority which did not previou .
‘with that element of the company’s constituti@ ich is sep

inst t rs. If there is added, r, to thi

"' es to

n ulterior purpose to enable an off;
ority was in a position to block arture fr

.
¢
'
:
L
| 1 '
| | ‘ | I
. { Tl ..~,»~,-.et\>j‘-lﬂctl d c
. ' o vt
. e Sl SEN R :
) . - e R ~ -
JI\/ ™~ ’
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;ate purpose,

ich the existing
egitimate use of the
he right to dispose of
right to be exercised on inds

bsence of oppression ofsim.ilu
of course entitled to offer advice.

; I a decision, b i : . :
[ e kg o 2 r 10 deciée bring proceedings to restrain the company from doing any act in contraven-

xg
 power solely forthe purpose of shifting - - tion of s.116(1)-116(3); and an act is not invalid because the company

o ted to any puP™ e
rice she are to be sold cannot be rela P That his L, ause it contravenes s.116(1)-1 16(5);

\’Ll&' vides a company is no longer required to state its objects;

.115 provides that a company has the capacity and the rights, powers and
privileges of a natural person;

6) 35.' provides that if objects are stated, the company must not do any act
that it is not authorised to do so by the articles (s.116(1)) a member may

-

.....

" ool

YWEr | : L(: 1are ital was confeﬂ' ed on o Larea n A . " wer
n effect rec :upsed by the majority director lhﬂ-n“h«t . “ Under's.117 where a person deals with a company In good fmth o p:) do
= . der to obtain™™ - of the company’s directors to bind the company, or authorise others {0

or 1 . urpose " , .
O for their actiom excef

.t .' .
'y
- J \ =
..D»".-\‘(.
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-
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ne legitimate left as a basis
w5 - v'”

.  » PR 0:'
1 1ISEll, €rnOug
- ‘ ""’:-" v ~r ..
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: :’:Ulncw 4s.

» &s'"'d' Chou Wen Hsien [1985] BCLC 45, 50.
* The pr i %@y Carriage and Iron Co Lid v Richie (1875) LR 7 HL 653. . United Kingdom.
qu Panies Act 1989 was designed to abolish the doctnn ; uA_scmwmbe
100k similar steps by the Companies (Amendment) Ordinance 199 A-5C.

Nhu.w. | 3 ; p,ed,,o&mCOd
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s, is to be regarded as free of any limitatjop

un
of the company”; and der any rele\,am

(5) finally, while the memorandum of associatjon d“%ql
CO, the matters it traditionally covered gre t b°'i8hed

s O be ip | un
of association, and under s.98 conditions Cludeq ;,, et

has becn a

VI DUTYNOT TO ACT IN CONpy 1

Strict Duty Not to Act in Conflict

A fiduciary’s personal interest must not conflict with ﬁduciary dutiec :
principle is often referred to as the “No Conflict Rule”, I, 4 berdee,,';s "Mposeq. 7.
Brothers,'® the House of Lords reiterated the duty not to act In conﬂicatf, Co Y Blai;,
... itis a rule of universal application that no one having such dy; .
shall be allowed to enter into engagements in which he hae wit c:: tﬁ ischapy,
sonal interest conflicting or which possibly may conflict iy Nave 3 py.
those whom he is bound to protect. So strictly is this principle ad INtere

question is allowed to be raised as to the faimess or unfaimess of
entered into. It obviously is, or may be, impossible to demonstrate @{&:n .'

particular case the terms of such a contract have been the best fo my

trust which it was impossible to obtain. Q Stui qug
o\‘ >

It does not appear to me that this rule is, as has b ?t’ounded
of morality. I regard it rather as based o deratio @
being what it is, there is danger, in such '&‘ tances, of

fiduciary position being swayed by int ther than by -ﬁ and thus prejudic-

ing those whom he was bound to & Ras, ther , beert deemed expedient
to lay down this positive rule.’ §
f&c nflict must be real and that the

It was also stated in Bray v Ford'® by Lord Herschell:

Quoting Boulting v ACTAT,'™ Finn clarified th .
no conflict rule must be applied realistically: is was recently re-emphasised by
Spigleman NPJ in Poon Ka Man Jason v Cheng Wai Tao."

It is not uncommon in Hong Kong for a person to be a director of more than 0%
company. In London and Mashonaland Exploration Co v New Mashona{and E’;‘Pz:;
tion Co'”" it was held by Chitty J that there was nothing in the articles which pro 'ﬁcrﬂ
the director from acting as a director of another company. Interestingly; there W&

e

1/

'*I [1843-1860] All ER 249.
2 (1896] AC 44.
' Ibid., 51-52,

" 11963] 2 QB 606.

" PD Finn, Fiduciary Obligations (Law Book Company, 1977) 204.
'™ (2016) 19 HKCFAR 144,

' [1891] WN 165.
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= a Man Jason v Cheng Wai TaoV the key queq
3 ‘]T" ! lies when the business mode] that had
| ly a restaurant chain

-
Ny
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" ait rule apP
,I r v!! Sy
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o Oal
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- "'étO"’ provides that:

Tyifa d rector of a company is in any way, directly or indirectly, interested in a
iransaction, arrangement or contract, or a proposed transaction, arrangement or
contract, V th the company that 1s significant in relation to the company’s busi-
ness, and the director’s interest is material, the director must declare the nature
. the director’s interest to the other directors.

i

ticle 1 ,6ES,ch1 of the Model Articles for Public Companies (Cap.622H, Sub.Leg.)

el TS | ; ¢ >
dElE”qf-Sch. 2 of the Model Articles for Private Companies (Cap.622H, Sub.Leg.),
ifa 3 . deal with conflict of interest. They provide the director must neither vote or

tecounted for quorum purposes in respect of the transaction, arrangement or contract.

Loans to Directors

Umlf)fS-SOOOf the CO, unless there is “prescribed approval”, a company must not
Wgﬁlgmto a director or a body corporate controlled by a director. The predecessor

\ ——

=
.'&h‘w% “The Director’s Fiduciary Duty not to Compete” (1992) 55 Mod L Rev 506, 506.
o o oty Lever Bros Ltd[1932] AC 161.

U, Law of Companies in Hong Kong (Sweet & Maxwell, 3rd ed 2018) Chapter 8.

T
216) 19 HKCFAR |
< S 44, | .
::m NPJ at [114)-[125] and Ribeiro and Fok PJJ (agrecing) at [91]. In dissenting, and holding there

breach i : - : imi of the company
0der the o offiduciary duties, Tang PJ (Bokhary NPJ agreeing) emphasised the limited nature of th spad

reement. ent as it was only entitled to run one restaurant. Tang PJ added that the remedy may lie
ug
: 162.
P“:;or the current CO is derived from predecessor CO s.162. Section 53613 bro?de; than f«w;) o
&‘M . (.l) ’,'536 applies to “transaction, arrangement or contract” as opposed 10 ;mmm“‘o“’f “mm'm 5
EXleng" ligations extend to the director’s connected entities; and (3) there must be disc

 hot Maxwell, 3rd ed 2018)
:mm “nature”, See Lo and Qu, Law of Companies in Hong Kong (SWe! &
' Paras.8.091-8,092,

—
e

_—
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vision"" to this 5.500 did not provide for a prescribed approya;

o this CO deal with these prohibitions: Sections gq,

\SN
(1) s.501 concerns quasi-loans

(2) s.502 regarding entities connected to director; and

(3) s.503 prohibits a company from entering into a ransactiop
the director.

What constitutes “prescribed approval” can be found at
505-511 of the CO contain the exceptions.

cf@dllo; foe
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[X. DUTY NOT TO MAKE SECRET PROFyy«

Stems from Non-Conflict Rule

This duty stems from the duty not to act in conflict but deserves to be mention
rately by reason of the extensive case law considering this specific duty. The
is often referred to as the “No Profit Rule™. It is strictly applied. '

The leading case on the duty of the director not to make a secret profiy i p,
(Hastings) Ltd v Gulliver.""* Unless the director made the profit with full conse =
knowledge of the principal, the director is liable to account for any secret prof; 4

7.009

¢d sep.
Pﬂnclplg

in conflict with the principal’s interest."'® As observed by Lord Russell of %ﬂt

The rule of equity which insists on those, who by use of a fiduci ake3
profit, being hiable to account for that profit, in no way depends of fraud, or absence ¢
of bona fides or upon such questions or considerations as w ¢ profitaou

| orshould otherwise have gone to the plaintiff, or whet rofiteer wasnt
- \:ﬂgy‘wobnm the source of the profit for the plainti whether h tsk
y ~or acted a: did for the benefit of the plaintifi, o er the plai@ in fac
. {N“'”ﬂf.'f ged or benefited by his action. l ere factof

however hoe
of being called“upon to account
®

o, oy 4R 4 ! boym e g e (‘?‘ (S - ' -
opront havineg. inun circumstan
-'f... —- P ~—y @ .Ec_mh'.\A ';’ 'S

: ] . .:;4u:\'.‘ .':9/'}"“

nd well-intentioned, cannot esca
4t = ﬁw ] “"lc‘ :‘-Y

)ty arises @
made. Tth: :

% ;-E-;?f?‘,-*, l;@a person in a fiduciary rela-

et profit out of th onship, the court will not Inquire
118 -*’i.-. ified or has lost a profit which otherwis¢ he
nitselfa fundamental breach of the fiduciany T2
juate E:‘,“?‘:;l'__. estigate the matter in MOSt €ases

in or are solely in the knowledge of

The facts

) Ordinance (Cap.32) s.157H.
adin, ;.';_'f ¢ v‘.%ij-'P"ﬁ"d
L

il d
Ventures Lid (200}

DUTY NOT TO MAKE SECRET PROFITS
295

r't‘ oPpo ‘ ” 3
cor?° 3 division the “no secret profits” rule is the development

AW ity doctrine. In Canadian Aero Service Ltd v O’Malley,
ke op Court fO\md:
s

of the col-po_
19 thc Canadlan

. aﬁonofthecaselaw...showsmepewasivmmofa goe s
Jaw. In mYy opinion, this ethic disqualifies a directors::c:;t::: mmmns
ing for himsel.f or diverting to another person or company With(:vh cer

with which he is associated a maturing business opportunity which his e om
:wﬁ""y ing he is also precluded from so acting even after his mignrizz

here the resignation maf fairly be said to have been prompted or influenced by

from

" Sishto scquire for hifisclf the opportunity sought by the company, or where i

s sosition MQ mpany rather than a fresh initiative that led him to the
_ ity v .er acquired ... Thc? general standards of loyalty, good faith
Wmd o conflict of duty and self-interest to which the conduct of a director

ust conform, must be tested in each case by many factors which it

in even private, the factor of time in the continuation of fiduciary

the alleged breach occurs after termination of the relationship with the
fompanypand the circumstances under which the relationship was terminated, that
\s Whether by retirement or resignation or discharge.

. Contract Cannot Be Ratified

Awm'actemered into in contravention of the corporate opportunity doctrine cannot
tentified by shareholders in a general meeting. '

P

mldn'y’s Exploitation Must Be Such as to Attract Rule

& Bhullar v Bhullar,”® the English Court of Appeal surveyed leading authorities on

le duty not to make secret profits and the corporate opportunities doctrine. Jonathan
Parker LI stated:

lagree “’“h Mr Berragan that the concept of a conflict between fiduciary duty and

m interest presupposes an existing fiduciary duty. But it does not follow
::;“ 15a l{rerequisite of the accountability of a fiduciary that there should have

| ms ome improper dealing with property “belonging” to the party 0 whom the
“Auclary duty is owed, that is to say with trust property ... Ina case such as the
m:;’:’t:here a fiduciary has exploited a commercial opportunity for his own
the duty A2 relevant question, in my judgment, is not whether the party to whqm
| s owed (the company, in the instant case) had some kind of beneficial

M_ﬁ PR g—— 4_-—__———-________

% i LR (30) 37,

v

3 mplb‘*’[‘ml 1 AC 554,

2BCLC 24).
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