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Preface

When Desntend‘Gréenwood and I produced the first edition of this book, in 2007,
we noted that.atwas the first comprehensive student text on this subject for over 10
years. Fifteen years later, with the publication of this fourth edition, it remains one
of very\few textbooks focused on Hong Kong contract law at the undergraduate or
graduate level.

“Much has changed in the Hong Kong legal arena since 2007. Many of those
changes direetly affect contract law; others do so more tangentially. Hong Kong’s
first post-1997 Chief Justice, Andrew Li, who did so much to maintain Hong Kong’s
judicial independence and autonomy, has gone but his legacy is an important one.
By making consistent use of the facility, provided for in the Basic Law, to invite
gverseas judges to sit in the Court of Final Appeal (CFA), Chief Justice Li helped to
ensure that Hong Kong's appellate judges are constantly exposed to influences from
elsewhere in the common law world. Nor is “traffic” all one way, as Hong Kong
1s gradually being recognised as a “source” of common law wisdom, as well as its
recipient. This is vital for the development of Hong Kong'’s jurisprudence and will,
over time, ensure that Hong Kong’s law (including its contract law) will develop a
flavour of its own. Exposure to external common law sources is crucial at a time
of increasing “localisation” of the judiciary and the increasing use of Cantonese in
the courts. While there 1s much to welcome in this development, it poses the risk of
insularity, as Chief Justice Li so wisely observed. It is to be further welcomed that
under Andrew Li’s successor, Geoffrey Ma CJ, exposure to “external” common law

judicial influence has continued, despite some hostility from the so-called “loyalist™

camp for whom judicial autonomy is an anathema. Time will tell whether Ma CJ’s
successor, Andrew Cheung, will continue to encourage the crucial exposure to
“external” common law sources. It 1s a matter of regret that this exposure to other
common law experience is now under threat, with the resignation of some overseas
CFA judges and the prospect of more.

Not all changes, to put it mildly, have been for the better and, while the use of
Chinese suggests increased “access” to law for Hong Kong’s citizens, this is sig-
nificantly countered by increased legal costs which put litigation out of the reach of
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limited, however, since it requireq .
. ::e:zdv:):f)bably did no.t apply. where the i zl::;’ﬂf
by the mif jentified. Legislation .has improved the ady . -
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t may also ,
The pfﬂd:ted af:‘:)y anyadul[ at the time of making the contract. Hong Kongi,
ity be “guardlit=™ | the enforceability of such guarantees and Engljg, Tty

~unkenness and Mental Incapacity

Generally, the law gives some protection to fhose w.ho make contracts while gny
(or drugged) or suffering from such mc.ental Tcapacny that they do not understay
what they are doing. The contract is “voidable™ so that the affected party may reg
the contract provided that it can be proved that the other party was aware of 4
affected party's incapacity. This “awareness” requirement is implicit in the alleg
undue influence case involving Lei Shing Hong credit, discussed in chapter 12
More emphatically. in cases where an order under the Mental Health Ordinance"
been made, the affected party’s contractual capacity 1s formally ended and unde
taken by others acting on his behalf.

Even where a contract is rescinded by the affected party on the grounds of
incapacity described there is a requirement to pay a “reasonable” amount for &

6.1 D

‘necessary” goods or services supplied under the contract. This is the same principk

- #hi"h applies to minors and the definition of “necessaries” and its sigff
cance will be dealt with below. !

9
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ton “aggregate”. The former consists of one person

the same corporate identity where that person is suc-

- example, of resignation or death. The Archbishop

e" or COfp.ora
. e,

anoth€ ration sole.

by corpo i -
ceed ary v..,ould be 4 consists of many individuals at any one time but has

ty. While the individuals in the corporation may

take various forms but by far the most common 1s the regis-
..« are relevant to the issue of contractual capacity becal.xse,
Memorandum and Articles of Association,
company. A company may engage in con-
its “objects clause”. Attempts to engage in

g on the basis that they are wltra vires and exceed

] l%contract. In theory, at least. this seems to represent
contractual capacity. In practice, compa-
clauses or, alternatively, very lengthy, all-
a vires doctrine is less significant than might
ies Ordinance,'? indeed, companies are no longer
» 13 If they do so state, however, a shareholder is
tivities via an injunction. However, any other party

y of this area is not appropriate in a work on contract law and
look at this topic in more depth should consult a work on Hong

y law or business associations.'®

inors (Infants)

MOst Important area to consider in relation to contractual capacity is that

Concemmg What used to be called “infants™ but are now more often described as
;e‘:nn 020' Minors are those who are under 18 years of age.” The law seeks 1o protec.:t
immamrig t:: consequences of making imprudent contracts as a result of their

' a result, the law recognises that some contracts, for “necessaries .

should .
lEScind:; enforcea!)le against the minor, while others will be valid unless and until

14 67 entire] . .
See, for Y abolishes the requirement of a memorandum of associabon.

1
15, ~Qu, L4y, of%:,,; Stgtt, Hong Kong Company Law (Hong Kong: Pearson. 14th edn, 2015); SLo &
o *¢s In Hong Kong (Hong Kong: Sweet & Maxwell, 2nd edn, 2013).

Majoriy
Yy (R e .
Act 1969 1 (Engla;l:;Cd Provisions) Ordinance (Cap 410) s 2 (Hong Kong): Family Law Reform
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otection of the minor is subject only to limited amel;g
goctrine of restitution, initially introduced by equity by
tory footing. . ot N

ry Since the law on this subject 1s intended to protect onl
always enforceable against the adult who deals with a mjp,
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6.3.1 “Enforceable” Contracts

The law recognises two categories of contracts enforceable against 5 . -
tracts for necessary goods or services, and beneficial contracts of SeWiceﬂuno
ment. While these contracts are described as “enforceable” against e Or ¢
only in the sense that the adult has a right to compensation

ShOUld the
the minor can never be compelled by the court to complete his side of

Doy

Mingr thig

Minor defay,
the bargaml*.

6.3.1.1 Contracts for Necessaries

In order to protect minors from the consequences of their Inexperience, the COmmg

and services by o
necessary was a quegfm

a "'mere luxury™apd i
so classified, it was for 2 jur 16 decid:

articular minor involved,_T‘hiS'ﬂépendedm
his resources, his job requirements ete. '
It has been suggested that a Jury would be more likely than a judge td find
ltem “necessary”." It also depended on whether the miforwas already sufficienl
supplied with the item in question.? The commonglaw, rulés for deermining neces

saries still remain, although the involvement of jugies, in such ciVil\matters has long
been abolished. |

The minor is
supports the view

concept of quasi-¢
(0 the Proposition
his promise to pay

for judge and jury. A judge could decide that an item was
determined the point. If the item was not

whether the item was necessary for the p
his individual circumstances:

liable to pay only a¢reasonable price’™ for necessarics‘: -
that his liability is not contractual bub “quasi-contractual”. T%
ontract 1s rather complex and elusive but, in this context reftof:
that a minor’s liability, unlike that of an adult, is. based "Oflora
but on an obligation to pay a reasonable amount in retur®

: ‘ Jutely vod

courts took (h 'S Relief Act 1874, which described certain contracts as “abs0

17. Thatis, speg; E VIEW that the minor coylg enforce the contract

5 A ¢ performancc (see 15.2) is never available against a minor. Goods Ad 1§
had m")’ :sﬁnnllon of necessary goods was introduced, in England, by the Sale of ’

19. “Much digg ';g Kong, by the Sae of Goods Ordinance (Cap 26) s 4(2). < (consisting @ )
ShOPkcelgécjpl;y“‘: %S Caused in (he Nineteenth century by the tendency Of.j“.“e’s. '([‘Crcilt’«' op il
e Ostreich the definition of necessaries beyond its legitimate limis.

11908] 2 kR | discussed below.

Con
tract Law . b
0'18 kﬁ .
!

) The plaintiff was a tailor, the defendant a wealthy undergraduate minor. Th

ies are sold and delivered to an infan -
o necess.an f OF minor . | _ e Must pay 4
reasonable price therefor.

[n this section, “necessares” means goods suitable o the
such infant or minor . . . and to hi

delivery.

If this proposition i§ correct it means that a minor js not

' liable to pay for neces-
aries which he has ordered but of which he refuses to take delivery.

Nash v Inman®

e plaintiff
fancy waist-
. On receiving

sold and"delivered to the defendant a quantity of clothes including 11
coats. The defendant refused to pay for the goods, pleading “infancy’
pmofof the defendant’s age and evidence that he was already well supplied with
clothes, the judge held there was no issue to g0 to a jury and that the defendant was

clearly not liable to pay. The plaintiff’s appeal to the Court of appeal was unani-
mously rejected.

Cozens-Hardy MR, delivering the leading judgment, stated:

The defendant pleads infancy at the date of the sale, and his plea is proved. What
Is the consequence of that? The consequence of that is that the Infants’ Relief Act,
1874, becomes applicable . . . It 1s not sufficient, in my view, for (the plaintff) to
say, “I have discharged the onus which rests upon me 1if I simply shew [sic] that the
goods supplied were suitable to the condition in life of the infant at the ime”. There
1s another branch of the definition which cannot be disregarded. Having shewn that
the goods were suitable to the condition in life of the infant, he must then go on to

. - d
shew that they were suitable to his actual requirements at the time of the sale an
delivery,z"

Following the Nask, approach, the adult supplier of goods to a minor appeaf; ;‘:
be at considerable disadvantage. If he makes a contract to deliver goods (0 a n:)lr :
he may find that, at the time for delivery, the minor refuses to accep d"‘em;eriﬂg
already Well supplied, and is not obliged to pay. However, if the adult, on disco

1S - “om “ su'”.
Cap 26 Y 1S described as “re” rather than “consen
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the incapacity of the munor, decides against delivery, pe
contract since the incapacity rules protect the m(;r buma
Gifficult for the adult to know if the minor is alreqde, . "°

had previous dealings with him. Indeed, whe



C
154 Ontraey Lay in Hon
& oy
i

being penalised. Other cases are less clear cut and Involve ¢

heneficial and detrimental aspects of the agreement to determipe iy ol
was in the minor’s interest when. th.e contrz.ict was made. Ip Clemenp, p L;o"%ll,k
North Western Railway®' the p].al.l‘ltlff, a minor, was employeq by the e ndo,,%
a railway porter and joined their 1.ns.urance scheme. Under thjs Scheme the "daﬂlsas
would be paid compensation for injury a.t w.o.rk arising in Various Wa);s .
to give up rights under the Employers” Liability Act 1880 The Statute provl' ey
higher amounts of compensation but they were payable ip 5 smaller vare u:eq A
tions than the insurance scheme. The plaintiff was injured a¢ work and madeo smg
under statute, arguing that he was not bound by the scheme SINCe it wag notafﬂalm
benefit. The Court of Appeal unanimously rejected the plaintiffs claim, hojg; Of g
the insurance scheme was substantially for his benefit. " lhy

In summing up the view of the court, Kay LJ stated:

he Court Wej

I agree with the Divisional Court that, on examination of the

for the benefit of the infant, although it contains terms that, st
not be for his advantage. There is,
repudiate the contract.

whole contracy, j;

anding alone, woyl4
therefore, no right on the part of the infant 1o

A more complex discussion of the meaning of
following case.

“beneficial” emerges fron (b
Chaplin v Leslie Frewin (Publishers) Ltd*

The plaintiff, while 2 minor, made a contr
about his life, The defendants were attract
was the son of very rich and world-fam

act with the defendants 1o write a bqoL
ed by the fact that, although theplalliﬁ
ous actor, he ijvedj_g‘-“Bohemj@ﬁfﬂfﬁ?"
: plaintiff subsequently regrétted'the decision, to wnle [
e defendants and attempted 10 repudiate the s hfter the Book e e
pfepared. The Court of Appeal, by a two to oné é;aj;i‘ity. refusedh“ claim 10 T
diate: holding that the agreement was, when n;éde, substanﬁ%;lly “for the plaintiﬂ“ s

the benefit of a young man if it is to be 31 lott
lon . .. It is not for his good that he sh?"l? g
Y» N0 matter how much he is paid for it

cinally, it should be remembered that whether or not the

mploym ent is regarded as “enforceable”, the only remedy for breach remains

or € es: specific performance is never awarded against a minor 3
20€S; o~ g .

daﬂ:t agble orinciple of mutuality,’$ the minor is, correspondingly, not eljoi

- . P\ -

a?vard of specific per’orm4uco

6.3.2 Voidable €ontracts

The category of) “voidable’“eontracts comprises four types of contract: contracts
concernifig Tand; contracts-of\partnership; contracts to buy shares and marriage set-
lemefiteontfacts.

The’effect of voidability is that the contract is binding upon the minor unless
andantil he repyciigte's it. Repudiation must be during minority or within a reason-
able peﬁod:aﬁet reaching majority. Once a minor repudiates he can incur no future
liabilitie§ tnder the contract. However, any money already paid by the minor is irre-
coverablexThe law is uncertain as to whether those liabilities already incurred before
repudiation but not yet discharged must be met by the minor.

\, The following is the leading case on voidable contracts.

Steinberg v Scala (Leeds) Ltd"

The plaintiff, while stil] a minor, applied for shares in the defendants’ company. The
shares were allotted to her and she paid the first instalment. Eighteen months later,
she repudiated the contract and claimed back the money she had paid. Her action for
*Payment failed in the Court of Appeal since, although she had received no divi-

dends, the shares had been of value and recovery of money paid was only possible in
the case of a total failure of consideration.
Younger | j stated:

the Authorities appear to me to establish that where something has been made avail-
able for the Infant under the contract in the period during which she has not sought
10 avoid i Mmoneys paid cannot be recovered back, although on the subsequent

Rtpudi‘“ion of the contract by the infant all liability in respect of further payments
disappears

see 15.2).

: Lya , unknown (
4 personal service contract is, in any event, almost be awarded

if | ot
specific performance will not be awarded fo a party if it cant
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is a strange one since there seems
these contracts differently from o O,

. or. The usual justification, that these CONtragys

. .« not entirely convincing. Treital®
standing interest, 18 NO ¥ £. Ireite) Stale

satisfactory explanation for the existence of this Separate .
no .n -ovides perhaps the clearest illustration of the dilemp,
(::;nc:ﬁnds itself when it tries at the fame time 10 proyeg m
due hardship to adults who deal wul? th.em. But thig ilemp,

o cages of contracts with minors and scarcely _ufsuﬁes special treaimey
o 'f'(:uz:'l vgidagle contracts. Perhaps this is based on social and economi Factor
of the

which have long since passed away.

§
i

6.3.3 “Other Contracts”

All contracts which are neither “enforceable” nor “voidable” are —
h, again, the minor may enforce them against the 33 |

Within the “other contracts” category are included minors’ trading contract ¢ |
loans to 2 minor. Where the loan is for the purpose of buying necessaries, anjg |

against the minor althoug

thy |

money is actually so spent, the lender has the same rights as the unpaid seller¢ |

necessaries (that is, to the reasonable price of the necessaries bought) under the ege "

table doctrine of “subrogation”. In the case of this category of contracts the ma
may “ratify” them on reaching majority,*® in which case they become enforceat
against him. |

It should be noted that these contracts are merely unenforceable againf &
minor, rather than “void”. Hence, where the minor has performed the ¢ontai
will be unable to recover back money paid or goods transferred undepit,sint i
contract under which performance was rendered was a valid one.

6.3.4 Minors’ Liability in Tort

Although m; Q)
immunig(y ril:ntors are generally not liable for breach of contract, tfeee\s ™ snf.f
immunity in cgn. The potential would exist, therefore, to circumyent mm*

Mlract by suing him in tort over what is really a contractual 5%

To prevent (h;
lsv the Cou . . ' ﬂ"ﬁ
elifect of the ac; "ts have held that a minor cannot be sued in tort if

: on w
Mnor is o pe sued i K beit enforce an otherwise unenforceable contracl "-ﬁ
1 tort he must have done something outside the contemp”

39. Trei &
E:I:F:h(” €it) at p 64
" EgNsh law g :
the Infanrcr o o PEMMilte 2
fomfnr::: clief Act 18‘;l th:: :sb(;hshed ratification. The statute which abollshcdo':
POssible, Ho Kong ney ¢lf been abolished and the possibility of rauﬁcall,m s 0

b

-

- -Nv
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action would be genuinely tortious. So, for example, it has
o that aﬂ)’ho hired a non-necessary horse and rode it too hard could
lity, the minor had merely broken an unenforceable

. Ballett v Mingay,* the defendant, a minor, paid to hire
i

ontract: . .a] equipment from the plaintiff. Subsequently the p]z.nm,ff asked for
: electric” ¢ but the defendant was unable to comply since he had lent

ble : n .
valb® o the eq;;P ":;ai “tiff’s action, in the tort of detinue,” succeeded before a
arty. 1€

eal. .
. ous Court 0:4';:"21 ade clear that the contract of hire contemplated that the
e . .
. jence it seems that, properly construed, the terms of the bailment of
T ::) the defendant did not permit him to part with their possession at
‘hat basis, there’Ts a remedy against the defendant in tort, because the
Ed - . . .
a?l ond g:ces .1 which\the-goods passed from his possession and ultimately disap-
Clr::er:ivcrc outside ihe: purview of the eontract of bailment altogether.
pe -

The dividing line-between.a tort action which 1s regarded as pr?perly contra.ct.ual
and one whfich is\genuinely tOEtious Is a narrow one. In Bal.lett v .Mm.gay the deciding
factor was probably the galuable nature of the property hired; it might be expected
that one would lend otit'a bicycle to a friend but not expensive electrical equipment.

Ufider the prinCiple’that a tort action may not be used to enforce an otherwise
unenforceable gontract against a minor, it is not permitted to sue, in the tort of deceit,
aminor who induces an unenforceable contract by pretending to be an adult.”

From the
these articles

6.3.5 Restitution in Equity

In order to give some relief to the adult who dealt with a dishonest minor, equity per-

| ._miﬁe.d t.he Temedy of restitution of property obtained by fraud. This had two impor-
lant limitations: that it only applied where the minor had acted fraudulently, and that

:tf [f):::zzlseﬁgly agpl.ied where the precise goods obtained could be identified. Thus,
money paid f}; rothtamed ‘gO.ods were sold, the adult might be unable to reco.ver the
mpossible (o oy em. Similarly, where money was obtained by fraud, it might be
: Dosiii ain restitution unless the precise coins or notes could be identified.
¢an be better understood by comparing the cases of Stocks v Wilson®

(1799) 8 TR 335, However, a minor was held liable in tort in Burnard v Haggis

» look it,iumpin’gf‘,he"e he hired a horse for riding and, contrary to the express terms of the
8

0, now : ;

a abol

Y, anher but d; not ISh?d In England, was available where a party was unable to return the goods of
Lesije question his title to them.

LIde .
1312k 2328"1 [1914] 3 KB 607.
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1.4 In Stocks, a minor obtained goods b

dered to restore the valye
o bean adult. He was orfErs 5 PR e fromotli 'he goods g,
the Leslie case. 3 mino C plalntiff -

qoain, falsely purporting to be an AT Ahe plaTintiffs’ SuhSequent r?eyle“%
je n;on ey failed. The cases are hard to reconcile, though, G, F ap ;ctnon 0.

il Jonect”
to do so. They write: Oness

Stocks . . - 1 reconcilable with R Leslie v Sheill. The basis of the

is. we suggest, the rule of policy that perso:?al remedies in restitutio,],atter deci%
employed indirectly to enforce conu'a.cts which are at Jaw ey bindip are po, o},
This rule of policy overrides the equity whereby a minor would Othge on.lhe Ming
pay for goods obtained by fraud or to repay money obtajn it M'Wise have
» contract of loan. Where a minor has obtained Property under , " ently Unde,
than a contract for the loan of money) induced by his fraud, e il bl:rad (0they
in equity to restore (it or) . . . refund the proceeds. Here the nyje ol COmpeljes

bar recovery. But the minor is under no liability t

and R Leslie V Shei y fra“dulen :

ly Dr
S ob'a'
N

The distinction 1s a fine one, based on the premise that “restitutiop ends whe,
W

repayment begins”. Arguably, in such cases, restitution of money would he Passih
in the unlikely event that the precise notes or coins lent could be identified 4

’ 3
limitations of equitable restitution are unlikely to be of more than academ . :
since the adult now has a preferable option, created by statute, desgﬁm -

section. 6\ .
6.3.6 Statutory Restitution @6 \Q
The statutory rules on restitution by a minor, in Hon@f&g, are to In
Age of Majority (Related Provisions) Ordinanc & n 4 st@ .

(1) Where-

(2) 2 person (“the applicant™) has after the comme ﬁf this Ordinance
entered into a contract with another (“the respo ); and .
(b) the contract is unenforceable against the respondent, or he repudiales
because he was a minor when the contract was made, "
e ~ourt may, if it is just and equitable to do so, and on such terms as it M2y (hll:
L, require the fespondent to transfer to the applicant any property acquired ¥

:;‘P"'m‘f’cm under the contract, or any property representing it S
<) Ihis section shal] pot prejudice any other remedy available to the appl
;6. 11914) 3 KB g7
7.k Goff and G, “‘ 4th edn, 1993) <

4. Toid a p 53 . 0D
% C’Qﬂg, . & “Cussed at 6,3.1 above.



OVERVIEW

The general rule, in Hong Kong and England, is that contracts cap be m

ade ip
form. Despite a common misapprehension on the part of the layman,

(hCl’c iSm ‘
general requirement that contracts be made in writing (though reducing 3 |

CONltra i “
writing assists the question of proof in cases of dispute). Contracts may, generall |

be made entirely orally or even, in exceptional cases, by conduct.

However, there are many important exceptions to the general rule o formL ‘*
ity, some of which are of great significance. First, some agrecmentsﬁz-iure;-mq.m |
to ’be made by deed, notably those stipulated in the Powers of Attornéy Ordinuc |

(PAO).! Very importantly, in Hong Kong, a legal estate in land can-be'eréated, exi

guished or disposed of only by deed: section 4(1) of the Conveyancing and Propsy

Ordinance (CPO).

" . o o A se m A
Other types of contracts require particular formalitiés ‘and these are.coali

t.dctually be “in writing' i |
In various statutory provisions. Some contracts must.actually bé . ul; ool
arc o be enforced by one or both of the pariies, netably various, |

agreement.

. |l usa e 0 O‘M |
\ .‘.,.\.‘ »." y l [
1“05'. impor[anl Of a”, in Hong Kong, lhe aCtua] Contt(la for C

NN tCOmm"' :
: - . . sio. _spvss o AN forccablea
disposition of land” must be evidenced in writing if 1t 1S1Q be en 4 noie @ |

. S atisfied if there i
law. The requirement of evidence in writing can be S"“Sﬁez signed by
memorandum in writing containing all the essential terms flﬂ o
0 be charged”  The memorandum need not be in any particu

. orovided ey e
even be formed by Joining together two or more documents pr
cach other,

“the P

U
cument 4

mance include laking posses.-
¢ roperty by the plaintiff with the conseny o

on of lh:‘; ;’ or, exceptionally, payment of money. The doctripe of P
the propet’y =

1o apply in Hong Kong, although it has been abolished in
continues 2in reasons for requiring a particular form of contract are
The m ‘

the need for cer-
d the need to protect certain types of parties. The requirem
fainty an - -

ent that contracts

written membrandum. However, the requirement of a “memorandum in
neccSSa":y. volves comsiderable complexity which could be simplified were Hong
wriling ;n"ow. the-English law lead for land transactions and substitute a require-
ong 10 01D Y- G :
X %that thelcontract itselfimust be written. it it
man fal fequirements Tay also exist for the rescission or variation of
Ol' ".l :

a contract
but tese will be covered i chapter 14.

71 The General Rule

enerabyule, in Hong Kong and England, is that contracts can bg i.n any form.,
"lr':iygéanbevma(;e under seal or wholly in writing or evidenced by writing or orally

: . B %
o\"evidénccd by the conduct of the parties or in any combination of these m::t‘hodsl :S
\ ' IS NO
is important to note that the perception of many laymen that an oral contrac

valid as a written one is incorrect. The problem that may arise W‘.‘h O“T:hcf’s'::::t;;

hat it will be more difficult to adduce cogent evidence .whcn dealing with issue:

anise from a breach of an oral contract rather than a written one. oneabue
There are important exceptions to the general rule and th;y alr:nd e

islation covering certain types of contracts. Hong KO“f.-’,f‘“d 'jf_;nl the Hong Kong

Ually in these legislative exceptions; this chapter examines ":‘:ctz relating to land,

Position; focusing on the most important areas such as contract

slarantees, bills of exchange and promissory e urned that other elements
When considering the question of form, it will be assum nsideration, intention

"ecessary for the formation of a contract: offer, acccP‘a'?cc' Cloit ') are present.

0 create Jega] relations, certainty, capacity (and.laCk e l"fe gfzrnz. The first is that it
Treitel! Jists several purposes for the rcqm.remeﬂl ’ :od form has been used.

Promoteg certainty as it is usually easy to see if the re(.l:;e ¢ his position. Third, by

decond, j May enable a person to have longer to cons + acts to protect a weaker

Ploviding o written record of the terms of the contract, It act

i B
Edwin Peel, Treirel- The

5--200.
2015)atpp 20

[ f Contract (London: Sweel & Maxwell, 14th edn

aw o




atiOl'l, t'he I .

party AS 2B° " ihe ne -

ract the greater o Formal requirements are also more like}
co ne to 1and:

e

ir very nature, involve a likely Inequalit

. od to Be under Seal

<eal (deeds) are significant in the law of congrye becy
Fa s . U
Con .+ the absence Of consideration.” The most IMportan Ny,

equired to be made by deed is a “conveyance” of an intereg In landp'm
r .

7 9.1 Deeds

A deed is a written document that 1s signed,. sealed and delivered.® The terms f,
deed are called covenants. At common lz.lw,.lt was not.necessary tO sign apg el
deed: sealing was sufficient. However, signing 18 reqt.nred by statute.” The Proce
of sealing a document used to be a formal process but 1s now done by simply g4
ing red adhesive paper to the document. In practice, many commercial CONtracts

nade under seal, though this is not formally required, in order to avoid the intricys

of the consideration requirement.

7.2.2 Types of Transactions That Require Sealing

The most important type of transaction here is a contract which”also operates '

convey land. Section 4(1) of the CPO states that:
A legal estate in land may be created, extinguished or disposed of only by deed

Section 2 of the CPO defines a legal estaté'to/include leas¢s;. easements @
mortgages which must, therefore, all be dealt with By deed. Not-all leases of Jand,

though, are subject 1o the requirement for a deed. Section 4¢2)(d) exempts Ieas® .
three years or less from this requirement.

Another type of transaction which requires a deed is covered by sectiof e
the PAO which states that:

An INstrument crealin

‘ d O . . L ]cd by' or by
direction and in the P EA P of attorney shall be signed and sea

fesence of, the donor of the power.

\
See chapier g,

A

PO s 191y,
CPO “)dﬂd PAOS 1

N

deeds, for instance a share certificate.

$4(2) conty
Mains 4 py
mbe .
ber of exceplions which are best covered in a land law (X

163

st the | . .
nesseS an:: attl:: requirement has been abolished in England,” Hong Kong still
‘ u

A Lthority 10 execute a deed m.ust In 'tum be grantefl by deed. An excep-
ire hat 8 -ase of foreign companies which have been incorporated in states
o made 11 the the document of authorisation to be under seal."
«hich 00 simpler procedures today f?r Si gn.ing and sefﬂing a deed, the formal-
e the 1ooked. The CPO recognises this and sections 19, 20, 23, and 23A
eifons that act as saving provisions in the event that any oversights or
japses 0¢CU” caling requitemients, requiring the use of a company’s “common
Addition I s <action¥ haVC been relaxed under the new Companies Ordinance'"
seal” 10 effe?t trj::cum"“ts bsigned by one'? or two directors (or one director and a
which Pers':::; ; ary)" to-have the-same effect as a deed effected via the company’s
company i

4
common seale

1421 The Effect of Non-compliance

Where there 1S 2 requirement for a deed the consequence of non-compliance is that
(e documenkiswyoid at common law. As between the parties, however, the failure of
1 document to qualify as a deed may not render it entirely ineffective.

In respect of contracts concerning land, the law will readily construe an abortive
aiempl to grant the interest in property as an agreement to grant the interest in

\question. For example, if X purports to grant to Y a lease of land for five years but

does so in writing rather than under seal, the transaction will be construed as an
agreement by X to grant Y a lease of five years. Y can call on X to execute a deed
granting a lease of five years. If necessary, this could be by way of an order for

specific performance. Meanwhile, Y would hold in equity under an equitable lease
for five years. 'S

A document that does not qualify as a power of attorney under PAO may still be

avalid appointment of agency but such an agent would generally not be authorised
Oexecute deeds on behalf of the principal.'®

—

9. Secti E:
10. Lay ?\l:nl“)(c) of the Law of Property (Miscellaneous Provisions) Act 1989.

1. Cap 6220ndmcm and Reform Consolidation) Ordinance (LARCO) (Cap 23) s 26.
12 -In force from 3 March 2014.

© Company has only one director.

15 Ul a speciq)
- See Belly Ho

For fuller coverage of company law documentary requirements, e ety
Ised COmpany law text.

¢, Parker v Taswell (1858) 2 De G & J 559.

» Hong Kong Agency Law (Hong Kong: Butterworths, 1991), p 24.
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party sist of several joined”” documents. The requiremen,

in writing” Onigin2
qumber of different ty

of land, while r€

iting or Evidenced in Writing

tract that must be in writing or o
.t since the requirement of evidence merel;ed b
dum of the important terms of the congrag “Sr.cq
» This memorandum need not have been specifica] 1

mif;z
Uires ;
gheg b)t
Jpr “Pargy,

¢

tes in the old English Statute of Frauds, 1677 w;:if;ev%
 Which |

pes of contracl. Of these, only guarantees, (e i,

{ Iules
ply in Hong Kong, remain. However, the formal rules for = dif:, M
Pos

formed in England, remain in force in Hong Kong, My

7.3.1 Contracts Required to Be in Writing

Contracts

which must be (wholly) in writing include, most imPOFtamly ik

exchange and promissory notes. Very basically a bill of exchange is ap o dert
third party to pay the amount of the bill, while a promissory note is a promse :
by the maker of the note. The Bills of Exchange Ordinance (BEO)' defipes b:;

of these instruments more fully'® and enacts that not only must they be enirely, |

writing, they must also satisfy the statutory requirements.

A further (and increasingly important) example of an agreement which muy ¢

written is one to submit disputes to arbitration."

7.3.1.1 The Effect of Non-compliance

In the case of bills of exchange, the consequence of non-compliapcg'wfth the requig b
ment of writing and the “statutory requirements” is thaf the @ocument\beti
“non-negotiable”. Thus, a third party cannot be compeliedito honour a defeciivel
of exchange and pay the amount of the bill. The deficient document mayghover

be used as evidence of the debt of one party tathe other. '

In the case of an agreement to submit to arbitration, nen-compliance

ormal requirement of writing will render the agreement unénforceable.

7.3. : ]
2 Contracts Required to Be Fvidenced in Writing

The requirement that 2
for  contract to be e
the contract. The dilain

| ; nte
contract be evidenced in writing means that, unhkc-:jh:cgd
yigen

rely in writing, all that is required is SOME writtcné e
Calegory of agreements required to be «eyidenced 17 s

Contraey Lay ; |
T H, |
"k

U

with ® §
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‘o the sale or other disposition of land.” They are of great importance
tracts en the significance of land transactions here, and the law in Hong

tially from that in England.

fully defined by CPO although section 2 explains that “land” includes
aand ! by water’”; “any estate, right, interest or easement 1n or over any land™;
sand COVE  oart of an undivided share in land”; and “things attached to land or
whe whole 0f al:ten +d to anything-attached to land”. As this definition is only partial,
1] be needed-fo,thie common law in determining the meaning of
e i Chan Juen v Yudoek Shimg,”" it had to be decided whether an oral contract
Jand - he cultivation ‘of ginger on the respondent’s land was a contract for the
(o allow and If was held that the contract was for “goods” not land, since

disposition of land: 1 e
tivated produce “fructus inddstriales” are goods at common law. As such the oral
Cu e Q * ST Q

agreement,M‘*‘enforceablc without written formality.

recoursc ma)’ S

732.1,1 Sufficient Memorandum in Writing
InHoﬂg Kong, under statute, contracts for the sale and disposition of land must be
e;{aénced in wmfngif they are to be enforceable at common law.

Y

Sectiom3¢L)of the CPO states:

Subject to ’section 6(2), no action shall be brought upon a contract for the sale or
othief disposition of land unless the agreement upon which such action is brought,
or some note or memorandum thereof, is in writing and signed by the party to be
charged or by some other person lawfully authorised by him for that purpose.

This requirement largely mirrors the now abolished English rules* on the
requirement of a memorandum in writing if a contract concerning land is to be
f:nforceable. Although the subsection talks of an interest in land, most disputes,
In practice, focus on buildings on land. Given that there is a significant difference
between a requirement that the agreement itself must be in writing and the need for
4mere memorandum in writing, the heading of section 3—‘Land contracts 10 be in

w Ty . . K .
fiting”—is misleading and does not reflect its actual content.

\\

ng issue :
2} !l987g *u¢ and that, therefore, it should not be taken to have considered the matier.
% g J3HKC 539,

latute of Frauds 1677.
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s not specify what constitutes an effectjye
The CPO d:sts have developed via the common Iay, .
These reqmre"[‘he parties, the consideration, the subject mat
that ’
ments are

R that the note or memorandy, mu ol g,
s be clearly identified and that d agent.” The Court af re. - O Signeg, ™
- be charged” or his authorised agent.

Paﬂy 10

: b
he d t o .Flnz.xl APDeaI in );(‘m
ey Racicow O er® held that the ate. OI Completigp IS an Csseqy iy
Slfu Ma:o:uact for the sale and purchase of land in Hong Kong, Thyg ;  dley
ol any

» I Cpy,
Agency Ltd v Suen Wat Kwan (Samantha)® the oy held uneyg o
Properf)’nt gw here the alleged memorandum contained an g
agreeme

Ol‘Ceab]
" ended Comp]e(l()n::
but no signature on same by the “party to be charged”, juqg
u

, &8¢ CB Chg Cteg
al the words of Judge Lok, in a previous unreported case, tha. i
approv |
the Plaintiff had not initialled the amendment relating to (he date
‘:Sn of the formal agreement, 1t is common ground that there was no
0

nt between the Plaintiff and the Vendor relating to the sale of the
me

Note "
Or
ases, i anq%

Or Me
c

d| -

‘®rand gy, . R,

for the eXecy.
binding agree.
Property
The memorandum need not have been prepaf‘ed as such and ¢
by joining together two or more documents provnded. they relate to each othe.r.“n.@
memorandum must also be signed by the party against whom the contraey 1.0 be

enforced (the “party to be charged”) or by his authorised agent. This meangihg i

an even be formeg

islation™ but most of the leading cases on what constitutes an effective memerandum

In writing are English and are applicable to Hong Kong-today.

23. Emphasised in Kwok Chor

14764/2000, 17 July 2003),
24, [1999] | HKC 150.
25. [2004] 4 HKC 294,
26. Advanced Chemicals
2001).
Ibid at parg 5. The
0 Kwok Chor She
The leading Engli
[1957] Ch 110,

th A
29. Where Jand js sold by auction, the ductioneer has authority to sign on behalf ?;rbzxaml’ o
30. The worg 'sign” has beep liberally construed by the English courts (sccl.(ong. courts ¥

Stocks (1951] | Al ER 1043). It is clear that both in England and Hong inanc
Called upon 1 fecognise “electronic” i
6(1)),
English Jay now

Provisions) Act 1989 ¢ 2.

J
o, d (unrep, DCC
Shan v Empire Propertigs Developmént Consultants Lt

3] Auge

1663012000, -

Lid v Centaline Property Agency Ltd (unrep, DCCJ aﬂ‘nm
: tion date W&

27. gcnerally crucial nature of the identification of the comple

ited above. oV
nv Empire Properties Development Consultants Lid. ;:;nd Srreet Proper (
sh case on Joinder of documents is Timmins v More

28,

parties

3],

y overlooked.

account !

'n d Sing

le document)-
pot }

Chan Yat v Fung Keong Rubber Manufactory [ (g

\ . | . = - . f

. present. With/régard to the description o |

s,gnatul}:" a(;epfiudge found ‘this to be sufficient descri
“landfl:o‘ﬁj;'be ascertained from the relevant register. A
;'::Y[::i been incarrectly stated, the judge found this t

one of the parties as merely
ption as the identity of this
Ithough the commencement
o be sufficiently minor to be

Having reviewed the precedents, Pickering J said:

jthas lorig been settled that a plaintiff can rely on two or more documents to prove

his case. At one period it was necessary that the (.me docu.menf shou}:d sp.eciﬁ;z:lel'y1
Ind on its face refer to the other . . . but the severity of this attitude has snot:;:cnce .
frelaxed ... In Pearce v Gardner® an envelope and letter shoer t?y the evide o
have been enclosed in the envelope, were allowed to.fonn a ngl :jnem(;rasnecomi
The modern position is that whilst oral evidencc? desngf\ed .to 1.ntro ulccd air
document to which no reference at all was made in the first is still exclu \

¢ document
theless if without any express reference the language or form of th

contract oral
signed by the defendant indicates another document as rele:ant to the
evidence will be allowed to identify that second document.

The Statute of Frauds. 1677, was the first piece of English leglslfl UC((’)“ tgr:t:::il lirrel
documentary evidence for dealings in land. This statute has beelfle:nof ;Eteresls "
Hong Kong law and Its provisions relating to the grant and tr%:ln; of the CPO. The
land are poy found, in an updated form, in sections 3, 5, 6, anl. has always been
Pproach of the courts to the legislation in this area of forma l:y'ms Therefore. if
dominateq by the fact that it is intended to prevent fraum.llem = fﬁcient memo-
4Signed document does not contain all the required .det.a g :rastt document and
“dum, the l®mptation might be to supply these details in a sep lete memorandum.
Claim the ight to join the documents together to form one, comp

B {15, o
|
M, | I 1 QB 688

%67) HK LR 364 at 384- 385
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. (he courts have been restrictlve.m allowing joinder permi
To preven! [:,ms‘igned document relates to the unsigned one. ling,
¢S

73.2.1.2 lntervcntio

, their alfgy
of these rules. Few people outside (and not all those inside)
nce

I
. q layy,.
ffice understand the detailed requirements of these rules. Defengqys may“’Y:u:
oince

: th the legislation as a way out of genuine agreeme

on ncl):-::ft:ill?:tc:w\z:xed, whe%e there has been a clear concluded agfeen::?,.tfq
:::.evicdencc(; in writing) and the parties ha\:'e actcd. on this agreemen, by Vit g
the doctrine of part performance. Under this doctrine, where there have e
consistent with the oral contract alleged to have b?en made, and for whjch the mgg
likely explanation is that the alleged contract has, indeed, been made, (he ——
will be “enforced” in equity.”

The doctrine of part performance has been abolished in England® py cOtlin
to apply in Hong Kong. Legislation acknowledging the role of the doctrine of g

performance is contained in the CPO. Section 3 is headed “Land contracts beis
writing” but section 3(2) states:

1gnord

This section applies to contracts or other dispositions and does not affect the law
relating Lo part performance or sales by the court.

Equity has adopted the doctrine of part performance so that legis;atj@ ankdd

preventing fraud, such as the Statute of Frauds 1677 and the CPO. 3hou1d1tsclfw
be used as an instrument of fraud. Under the doctrine of part performance, whe

there is an alleged oral contract concerning land and there hayesbeen acts consisis
with the alleged contracts,

it would be unjust to allow the other party to argue the camncfn unenforceat®
because of the Jack of fo N

h rmal written evidence. .
© approach to part of o et
0 uirin
aC1S MUSt be “yirare pPeriormance was once very strict, requiring

the'fequirement that the contract t

of
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uld not have been met. This strict approach was relaxed in later
efinitive decision on part performance delivered by the House

Steadman v Steadman®

re husband and wife. The wife left the husband and obtained an
nance for herself and her child. Later, the wife wanted an order that

sold and the proceeds split; the husband, in arrears of maintenance,
the house bc. ion of the maintenance order. The parties met outside the court and
wanted @ vanattl:at the wife would'sell her half share of the matrimonial home to
orally agmzdfor £1.500 plusg,-fT'Gﬁ“@f the maintenance arrears. This agreement was
per husban ihe court. i husband paid the £100 and sent the draft deed of transfer
announc? tf‘; o m She refused to sign. The husband brought an action for
10 th;wn erfonnaﬂ"@é thhe agreement which was upheld by a majority of four to one
:{:;:1 ;{Trris dmsentfng) in thé House of Lords. It was held that, while the transfer
of money C@ja-‘:nai; in itself, be'enough, taken together with the other circumstances
here wefe sufficient act§ of part performance to satisfy the court.
_ Jheyjiidgment is authoritative but the judges in the majority used differing rea-
sonﬁ:g:-ﬁ'hd the rafie is not clear. Lord Reid said that the fact that there is an explana-

0

™, tion for the pjaig)téifﬁ"‘sfbehaviour other than the existence of the contract will not be

fatal. It is ‘Suffieient if it is the most likely explanation. However, he was not clear
about whether the acts must unequivocally refer at least to some contract relating to
land, Fhis doubt was removed by the later decision in Re Gonin which reasserted

0 which the acts refer must be one relating to land.

he payment of money could ever constitute an act
part performance was also raised. with the majority deciding that such payment

@ld be an act of part performance when seen in the context of the surrounding
trcumstances.

.Taking Possession of a property by the plaintiff with the consent of the defend-
40t 1s the most usual act of

COMMOn example 4 part performance.* Alteration to the property is another
o perfzmp ¢ However, the Hong Kong courts have emphasised that the acts
and o mer;n?:ce must prove the existence of an already concluded agreement
reached Ityw e ?OnﬁdenF €xpectation that such an agreement would eventually
tNitica] of t.he C % 1N stressing this principle that the Court of Final Appeal was
ourt of Appeal’s approach in The World Food Fair Ltd & Another v

The question of whether or not t

- ESlm
- Or lnslanc ¢ Co Lid v

e, Raninson v

Anderson 11963] 2 QB 169.
Ames [1925] Ch 339.
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170 ontract Lg,, |
HOng h}

elopment Lid,"’ a case more fully djs .
Kong [sland Deve usseq
il;’;gain‘Y”°“ The CFA found that the Court of Appeal hag applie N the Congy,

- : ; “Ci {
peanoy st performance" in acts which were consistept With g ll?ular los
in fincing ¢ ive. Ribeiro PJ stated: € exis
contract but not conclusive. R1b€Iro ; lencw‘

In regarding payment of the deposit and the giving of possession for fittip
as “performance” which decisively proved the existence of con S OUl woyj

R . Cludeq con
the Court of Appeal implicitly assumes that there existed 3 conel tragy

1 — ” - “ uded COhtht
which such acts constituted “performance”, which “performance» —
| 46 cn relieg o
to prove the existence of that very contract.

7.3.2.1.3 The Effect of Non-compliance

Where there is neither a sufficient memorandum in Wriing nor gp adequy
of part performance, the agreement will be unenforceable rather (g o 1§
means that, while no action may be brought on it, the contract IS Not void ab ,,,,,,o
Therefore, 1f money has already been paid under the unenforceable, byt i) valid
contract, it cannot be recovered.*’

7.3.3 Other Contracts

There are a number of other different types of contracts that are subject to speciil

writing requirements contained in legislation. Some of these are discussed below:

1.3.3.1 Money Lending Contracts

The Money Lenders Ordinance (MLO)* covers loans advanced by persons o0&

than banks and other exempted companies licensed undepdhe Banking O“]"W‘
The MLO is aimed at protecting the public from the ungcrupulous Pm‘:ﬁ“fd T::
sharks”. It does this by imposing licensing requirémients on all money lendtﬁoﬁ
Placing ceilings on the interest rates they can clrge. Sectiof, 180 the e

i ) : afier
headed “Form of agreement”. Section 18(1) requires that withn seven days

' . i wning
the making of 4 money lending agreement, a note or.meémorandum 1t

| : onll".\’b?
the agreement be made in accordance with subsection (2) and signed [:;fs om?
. . e
the borrower ang 4 copy of such note or memorandum be given [©
. g0 ¥
ars 10
3 m:c:f AP[:cal decision [2005] 1 HKC 594. The CFA at (2006) 9 HKCFAR 733 3
4 rather more restrictive : 2 ‘oh iudees in Sreadman.
“:‘;. See chapter 3 g 38. AposEA i e Bualet vty nfom'ab‘}""'
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Notwithstanding subsection,(1);"if the court before which the enforceabil;
agreement OF SECUrIty-€omes in question is satisfied that in all the circumstances iy
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73.3.2.Bills of Sale.

The'Bills of Sale Ordinance (BSO)* imposes certain formalities on a bill of sale.
Like MLO (above), the BSO aims to protect individual borrowers. Section 2 of the
B3O contains a wide definition of a bill of sale. A bill of sale includes any document
ofassurances of personal chattels, any document authorising the taking possession

offertain chattels and any agreement by which a right in equity to any personal
Shattels, or to any charge or security thereon is conferred. Section 15 is headed

“Form of bill of sale” and requires the bill of sale to be made in accordance with

the statutory form®' or else be void. Section 7 requires the bill to be attested and
registered.

1333 Marine Insurance Policies

The Marine Ins

. urance Ordinance (MIO)* applies to all contracts which indemnify
lhe lnsured ag

'0be in th ainst marine losses. Section 22 of the MIO reguires Is\:;:(l; csoenct:)cr:z
226 e f9nn of a marine insurance policy that accords with the ; .ning g
how - §tlpulate requirements as to the contents of the policy, 1ts SIg

¢ Subject matter must be designated.
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