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(2) The Common Law Doctrine of Privity

503 At common law A and B cannot confer on T, the third party, a direct right of
action against A. There was a tangle of earlier authorities,* but in Tweddle v
Atkinson (1861) it was eventually established at common law that a third party
could not sue for breach of promise. The reason given in that case was that the
third party had not provided consideration (generally on that doctrine, see
chapter 4) for the promuse, that 1s, he had not bought the right to sue.” The next
development occurred in Dunlop Pneumatic Tyre Co Lid v Selfridge & Co Lid
(1915). Here, Viscount Haldane LC, having endorsed the “consideration’ require-
ment established inghe'Tweddle case (1861), just examined, gave a second expla-
nation, on which'tlie Tiveddle case (1861) (see above) had been silent. In Dunlop

CONTENTS pneuma:ic‘-‘flyi‘é@o"’bd' v Selfridge & Co Ltd (1915), Viscount Haldane said that

1. Introduction to Third Party Rights the third pm:;y’coﬁld not sue because he was not an addressee of the promise made
2. The Common Law Doctrine of Privity para s by Anto/B. It other wgrfls, fhe third party was not a pmmise.e: A was 6cornmitting
3. The Hong Kong Contracts Rights of Third Part | para 5 hl?nsalf-;only t? q_n;pbggz‘mon to‘wardS B but not to the third pany.‘ l'\s Tnenlc!
(Cap 623) 1es) Ordinance sobserves, the ‘new point’, that ‘only a party can sue on a contract’, is merely

4. Assignment of Rights \a_restatement of the privity doctrine.,rather than an independent and satisfac-
5. Modes of Assi : “tory reason for adopting that doctrine.’ In other words, the requirement of ‘pure
6. Ext 5 Went pnvn.y‘*tests on a dogma and 1s conspicuously circular: a third party cannot sue on
ent of the Assigned Right a gonteact; this 1s because only a party can do so; and a third party is not a party.

;- Non-assignable Rights mcHong Kong Law Reform Commuission agreed with this critique.® It should

also be noted that the common law takes a narrow approach to the promisee’s
- capacity to obtain remedies in respect of breach: the promisee can sue only in
respect of his personal loss and not for the third party’s separate loss.” This means
that, unless the promisee can show personal loss, the party in breach is effectively
let off the hook. Although criticised,'” this rule remains the orthodox starting point
in this field." However, this rule is hedged round with numerous exceptions. '
The overall picture is complex and untidy. Exceptionally, as in Beswick v Beswick

Assignment Distinguished from Other Doctrines

4

V V Palmer, The Paths to Privity (San Francisco, 1992) examines the history of this doctrine; for a
: a counter- . & 4 o\ £ review of this book, N Andrews (1995) 69 Tulane LR 1393,
dss) : I-pro ‘b . :

&0 this debt toZ Promise by | B to do sometl‘nng, It 18 dlﬂf"‘. | " (I1I861)1B &S 393; 30 LJQB 265; 4 LT 468; cf Lawrence v Fox 20 NY 268 (1859) (New York Court

of Appeals decided, two years before the Tweddle case, that a third party beneficiary did have a nght of
action),
&

[1915] AC 847, 853, HL, per Viscount Haldane LC; cited in Mandarin Container. Re [2004]

Lloyg ¢ ind G
f 0 h ‘t‘ P
V Palimer 7900 Pregy 5 ity of ¢ i
eV e O ithy =000 for theo ronact (OUP' 2015) R Merkin (ed), Privid d \
{ m ity ““\ hnu Y Pr“lf\ us 2 S d.SCUQSK)n P K] ’ P ’ (Alm‘.‘
5 .“'\l\ N \our ) Mdrew § ( "N ap \Vinﬁeld 199' B A P f this (b‘ﬁ‘
v O ey O Ty 1995) 69 1, + 1992) examines the history of 0° " p
My oo e ag 1y RS i By e LR 1393. for comparative discussion
al hllp “.\\' C““\r\l i ~ On lh\ ; f\\pe ‘2m3) l l p

Eur Rey of Private Law 8-27.

4
: )
& Rong Report (Scplcmbef 200-

3 HKLRD 554,
*

The ‘only a party can sue’ argument ‘begs the question’: G H Treitel, The Law of Contract, edited by
E Peel (13th edn, Sweet & Maxwell, 2011) 14-015

: The Law Reform Commission of Hong Kong, Privity of Conrract, Recommendation | at 25.

Affirmed by Woodar Investment Development Lid v Wimpey Construction UK Lid [1980] 1 WLR 227,
283-84,291,293, 297, 300, HL: cited in Creatiles Building Materials Co Lid v To’s Universe Construction
ﬁ:" L1d [2003] 2 HKLRD 309 and Keung Shiu Tang v DH Shuttlecocks Ltd [1994] 1 HKC 286.

In Alfred McAlpine Construction Lid v Panatown [2001] | AC 518, 538, 544 D, Lord Gofi, drawing
t"Pﬂn G H Treitel (1998) 114 LQR 527.

A Burrows, ‘No Damages for a Third Party's Loss’ (2001) 1 Oxford University Commonwealth LJ
_' U7, 108 cites Beswick v Beswick [1968] AC 58, HL and White v Jones [1995] 2 AC 207, HL as other
'Nstances of the Woodar rule.

¢red these exceptional situations.
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he who practically gains from that Performance ;:the thirg P;Tl?%“
. '] . :

the greatest Chi.lllf’:n.ge to t.he common law Pﬁvity mﬂally it ghe e, intention. As we shall see (5.08fT), this direct right of action arises if (1) the con-
graph) was equity S invention (on equity in genera] : (S.“mma,i h"t; tract contains an express term to that effect, or (2) if the contract contains 2 term
of ‘trusts of promises’." The benefit of A’s pl‘Omi’ ‘08) in lheeiw% which purports to confer a benefit on the third party, that party has that right unless
property to T (such promises are known as “chose SC 0 pay m%% on a proper construction of the contract, the parties to the contract do not intend
trust for T, B thereupon becoming obliged ip e S1n aCliop’) Cap bc“t\_ that party to have that right.®

if B fails to sue A, T (as the ‘beneficiar’ T to sue \

a1y’ of the i Aforrsb; 505 The ordinance (Cap 623) appl.ies 10 most transactions. But certain classes of
' - contract are excluded: (1) a third party already has an enforceable right under
existing rules reflecting international conventions. This includes a bill of
exchange, a promissory note, a contract on a negotiable instrument, a contract for
the carriage of goods and by air and a contract on a letter of credit;*' and
(2) a third party nforceable right under existing rules but there are
sound policy r maintaining that position. This includes the memoran-
dum and arty of a company having effect as a contract under section 86 of
ar%)minance (Cap 622) and a contract of employment against an

employee:® In the c$ contract of carriage within the meaning of the Bills of

d Analogoéus Shipping Documents Ordinance (Cap 440), terms confer-
' exemption clauses that exclude or limit liability on third parties
@ covered @ ordinance.” Contracts entered into before the commencement

of the ordipance would be excluded from the application of the ordinance so that
existi ts or remedies of a third party will be not affected by the ordinance *

06 or Other ldentification of Third Parties: Section 4 (1) of the Contracts
&ts of Third Parties) Ordinance (Cap 623) is modelled on section 1(3) of the

ontracts (Rights of Third Parties) Act (England and Wales) 1999 (see below),
which recognises three modes of identifying T: where T is: (1) ‘expressly ident-
fied in the contract by name’; or (2) “as a member of a class’; or (3) “as answering
a particular description’, for example, ‘employees of B or ‘sub-contractors and
agents of B’. Modes (2) and (3) were considered by the English Court of Appeal
in Avraamides v Colwill (2006), where it was held that the court will not engage in
liberal construction to make good a defective or vague description.” Section 4 (1)
of the Hong Kong Contracts (Rights of Third Parties) Ordinance (Cap 623), which
1S the same as section 1(3) of the Contracts (Rights of Third Parties) Act (England
and Wales) 1999, provides that a third party should be expressly identified by name,
as a member of a class or as answering a particular description in a contract.
Section 4 (3) of the ordinance (Cap 623) continues to state that rights may also be
conferred on a third party who is not in existence when the contract is entered into.

5.07 Test for Identifying Third Party's Rights: Subsections 4(1) and 4(2) of the ordi-
nance (Cap 623) state:

| e m———

L1 Eur Rev of Private Law 8-27. For a recent and insightful journal article on the Hong Kong reform, see

B 6 g Hal| Contracy ’ M Lee, ‘Enforcing Contracts for the Benefit of Third Parties: Recent Reform of the Doctrine of Privity',
e o 2011) ) 1 ¥ Contraey 5, 2 Law in Hong Kong (Hong Kong UP, expnd® # Hlong Kong Law Journal (2015) Volume 45, Part 1.13-28.
M O (Riape L Mag, c "8 Kong: Cage 3rd edn, ¥ ~ Section 4, the Contracts (Rights of Third Parties) Ordinance (Cap 623).
oritime, 5, (. A Thirg Mirge, _ s and Commentary ( ' 21 : . : ~
) g o mer Mieg) A.. Y Hong Kk aewell. 2010 Section 3, the Contracts (Rights of Third Parties) Ordinance (Cap 623).
XN il 11y e <t 1999 £ Rong (Sweet & Maxwell. =\ 2 . : . : .
Compy. Cromps Ay Al N A E"gland and Wales) see A § Burrows lzgm] Section 3, the Contracts (Rights of Third Parties) Ordinance (Cap 623).
&t R B T drews 12001 ¢ it m)u"‘ ' Section 3(3), the Contracts (Rights of Third Parties) Ordinance (Cap 623).
A Mg g 72323 gy, m.mu - M""M";,": :,y ¥ " Section 3, the Contracts (Rights of Third Parties) Ordinance (Cap 623).
G e P S MRS ts enactment). CP0Y W 20061 EW : :
/ ’.:!:'” g :‘J L} N AT} ’(!:",("' N" ‘242 ‘ l‘)t)(’) ﬂ()l‘lb‘):paw ;. ] CA C‘V 15330 [2m7] BLR 76-

4"]'{ T ' ,
A Our of Third Persons 10 L
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direct payment from A so that X could cream off his commission (X had hoped, as

such a conduit, to pass the money to B, its principal, after deducting X’s commis-
sion). From A’s perspective, the commission due to X was res inter alios acta. The

‘incidental benefit’ problem, according to the English Law Commission,”’ would

mean that limb 2 would not be satisfied on facts similar to White v Jones (1995)
(which antedated the Act).”

§.10 Third Party’s Remedies: If T has a right of action under the Bill, he can employ

(as appropriate) the remedies of debt, specific performance, damages, etc (on the
judicial remedies for breach of contract, see chapter 12), provided these remedies
apply to the relevant-facts, in accordance with common law and equitable prin-

ciples (and T cantake“advantage of any restrictions on his liability towards A
contained in the promise made by A to B for T’s benefit).” Section 5 (1) of the
Contracts (Rights of Third Parties) Ordinance (Cap 623) states:

(1) There is available to a third party who enforces a term of a contract under
section 4 any remedy that would have been available to the third party In an

action for breach of contract had the third party been a party to the contract,
and any rule of law relating to the remedy applies accordingly.

(2) Nathing in this Ordinance affects any right or remedy of a third party that
exists or is available apart from this Ordinance.

5.11 Rescissian and Variation of the Contract: Section 6 of the ordinance (Cap 623)
provides:

(1) If a third party has a right under section 4 to enforce a term of a contract, the

parties to the contract may not, by agreement, rescind the contract, or vary it
in such a way that extinguishes or alters the third party’s entitlement under
that right without the third party’s consent if—(a) the third party has by
words or conduct assented to the term and communicated the assent to the

promisor, or (b) the third party has relied on the term and—(1) the promisor

is aware of the reliance; or (ii) the promisor can reasonably be expected to
have foreseen that the third party would rely on the term.

And so, in general, A and B will retain the consensual power to vary or ‘rescind’
the contract without T’s consent. But the two cut-off points, at which stage T's
rights are ‘crystallised’: when (i) T communicates ‘assent to the term’ to A;
or (i1) T relies on A’s promise; T’s reliance will count if A knew that it had occurred,
or at least if it was reasonably foreseeable by A. The English Law Commuission’s
report states that there is no need for T's reliance to be ‘detrimental’.™ As for
(1) (T communicates ‘assent to the term’ to A), it 1s important to note that the
assent must be communicated not to the promisee but directly to the promisor.

According to the recommendation of the Law Reform Commussion of Hong Kong,
the restriction to rescind or vary the terms can be overridden by an express term

" Law Commission (England and Wales), Priviry of Contract: Contracts for the Benefit of Third Parties

g.a\\- Comnussion Report No 242, Cm 3329, London, 1996) 7.19fF.
~ 11995) 2 AC 207, HL.

¢g (although the English Court of Appeal held that T in fact acquired no such immunity on the facts),
t:rudennal Assurance Co Ltd v Ayres [2008] EWCA Civ 52; [2008] 1 All ER 1266.

Law Commission (England and Wales) Report No 242 (Cm 3329: 1996) 9.19.
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tion to B is discharged. Finally, if, after B’s assignment of the right to C, A instead

pays B, this payment is ineffective to discharge A’s newly transferred obligation
towards C.

5.14 No Assignment of Duties: Vicarious Performance Contrasted: A promisor cannot

assign the ‘burden’ of his obligation to another. Only rights can be assigned, and
not duties. Thus one cannot, without the promisee’s consent (that is, the party
entitled to contractual performance), transfer the burden of a contract from one
promisor to a new party. The explanation is that the principle of ‘freedom of con-
tract’ gives the promisee the right to choose ‘who the promisor will be’, that is.
A can decide who will owe him a contractual duty. But there are situations where
a party cannot complahuf another in fact performs another’s contractual duty.

This is known as, ‘vicarious performance’. Technically, vicarious performance

is consistent.with the principle, stated above, that duties cannot be transferred

without the consent of the person who holds the relevant right. The reason there is

no inconsistency is that;where vicarious performance occurs, the duty is not trans-

ferred, In fact, the original contractual obligation remains intact. A legal change

occurs only becalisé)A’s obligation to B is discharged by C’s performance.

AX Thus, it nligﬁt,,b_e'-'possible under a contract between A and B for A to subcontract

.+ performanee to a third party, C. C does not have this burden thrust upon him:
he hastassented with A to perform the job. Nor does B lose his contractual rights
against/A. Thus, if C performs satisfactorily, A’s duty to B is discharged. But if C
performs badly, A will be in breach of his contract towards B. C might also be in

| ‘breach of a tortious (or delictual) duty of care towards B. Nor can B legitimately
complain that the job has been done by C and not by A. Such an objection would
be valid only if A’s personal identity was crucial to the transaction. The assump-
tion for the moment is that A’s identity was not crucial: a reasonable person in B's
position would not object to such subcontracting by A of the performance by C.

(5) Modes of Assignment*'

3.16  Statutory Assignment:** The requirements for assignment of a debt or other chose

In action under section 9 Assignment of debt or chose in action, Law Amendment
and Reform (Consolidation) Ordinance (Cap 23), the equivalent legislation of
section 136(1) of the England’s Law of Property Act 1925 are as follows. First,
B must assign in wriring the right to C, that is, B notifies C, and so B effects the
transfer of the contractual right, in written form. B must sign this document. There
1s no need for C to provide consideration for this transfer. Secondly, there must
be written notice to A of the assignment (notice can be given by B or C). The
assignment takes effect ‘from the date of such notice’. Thirdly, the assignment
must be ‘absolute’. This means that A's duty to pay C should not be dependent on
A discovering the balance of entitlement between B and C. For example, where
B purports to assign so much of A's debt as is necessary to satisfy outstanding
" ibid |

® GH Treitel, The Law of Contract, edited by E Peel (13th adn. Sweet & Maxwell, 2011) 15-01041,

1O expasition of section 136(1), Law of Property Act (England and Wales) 1925 (formerly sectioa 25(8)
Judicature Act (England and Wales) 1873).
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eT€ Such not; tiee is not given @ A, the debtor (contrs
¢ assignmc:t:e- n:]‘.lst be given (§'A). Nevertheless, noticet”
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Priority 5 bet;rgc A's liability (o payment to B, after notice of the &
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Third Party Rights and Assignment

(6) Extent of the Assigned Right

519 C’s claim as assignee can be defeated if A, the main debtor, has a right as
against B to rescind the relevant obligation on the basis of B's misrepresenta-
tion, non-disclosure, or fraud, etc. This limitation is expressed by saying that C’s
assigned rights are subject to any ‘equities’ pertaining as between A and B.* More
generally, C cannot receive as assignee a right or an interest greater than that
(purportedly) transferred. For example, if B's ‘right” is in fact void for mistake or
illegality, C cannot be placed in any superior position vis-3-vis A.

5.20 Furthermore, C’s rights against A are also subject to any right of set-off which A
has against B arising‘outiof the transaction between A and B.* However, if the

right of set-off is personal to B, C will not be subject to it, at any rate if the set-off
has arisen aftef notice of assignment to A ©

5.21 If A paysmoney to C, a valid assignee, but this money was not owing by A to B
(so that A Has ‘overpdi® by paying money to the assignee, C), A cannot recover
ﬂﬁsﬁaﬁﬂent from C\if the contract between A and B provided expressly for
adjustment of overpayments directly as between A and B. A's inability to obtain

x tjeﬁayment ﬁ‘omthe assignee C extends to the situation where B cannot repay

/™) A because B Has become insolvent. In Pan Ocean Shipping Ltd v Creditcorp
Ltd, ‘The Trident Beauty' (1994)"' a charter party between A, the charterer, and

B, owner,‘entitled B to recover hire from A. B assigned to C these rights to hire.

?ﬁff'he_\ﬁ'ght assigned was for payment in advance of each period of hire. A paid C,

i accordance with assignment. C's receipt from A of hire covered the period

‘when the vessel was in fact ‘off-hire’. A surviving contractual clause between A

| and B provided that B would repay or make allowance for any overpayment. B had

become impecunious. The House of Lords held that A could not recover payment
from C, the assignee.

5.22 The assignee, C, can recover damages no less extensive than those to which the

assignor, B, would have been entitled if the assignment had not taken place.
The English Court of Appeal’s decision in Offer-Hoar v Larkstore Ltd (2006)%
acknowledges that, following an assignment of a cause of action by a former land
owner to the present owner, the assignee’s claim for damages is not ‘capped’ by
the amount to which the assignor has suffered loss. Thus, the assignee can recover
damages no less extensive than those to which the assignor would have been enti-
tled if the assignment had not taken place. However, the assignee cannot augment

the liability by bringing to the quantification of the claim factors peculiar to the
assignee.>’

:: Chitty on Contracts (31st edn, Sweet & Maxwell, 2012) 19-070ff
* Sun Legend Investments Ltd v Ho Yuk Wah David (No 1) [2010) 2 HKLRD 424

Anson’s Law of Contract (28th edn, OUP, 2002, by Sir Jack Beatson) 480-81 (see now 29th edn,
2010, ch 22).
@ [1994] 1 WLR 161, HL, applied in Sun Legend Investments Lid v Ho Yuk Wah David (No 1) [2010)
31 HKLRD 424.

[2006] EWCA 1079: [2006] 1 WLR 2926; applied in Landfast (Anglia) Lid v Cameron Taylor One Lid
| 2008] EWHC 343 (TCC), Akenhead J.

Dawson v Great Northern and City Railway Co [1905] 1 KB 260, CA (considered in the present
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(7) Non-assignable Rights
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(1) first, most tort actions:* in particular, in Simpson v Norfolk and Norwich

(2)

(3)

(4)

University Hospital NHS Trust (2011)® the Court of Appeal held that a per-
sonal injury claim exercisable by true victim X cannot be validly assigned to
Y so as to enable Y to sue the defendant for damages in the tort of negligence;
the doctrine of champerty invalidates such attempted assignments; accord-
ingly, the defendant was entitled to obtain a striking out of the assignee’s
claim;

a second category of non-assignable rights concerns unliquidated claims for
contractual damages unless C, the purported assignee, has a ‘genuine com-

mercial interest’ in taking the assignment (for example, C has made a loan
to B, the assignor,(and is now seeking to recoup some of this by receiving
assigned rights"as\against A):* or the assignee has received a proprietary
interest and/the relevant claim relates to that interest:**

a third sitaation where rights of action are non-assignable is a right to rescind
a tran§action (for example, by reason of undue influence):*

finallys,certain perSonal undertakings are not transferable: for example, the

benefit held by apublisher of an author’s agreement to publish a book with

that pubhshm;lmuse here the publisher cannot assign the publishing agree-
ment to agothier publisher; another example is 2 motor insurance policy; again
the identity of the relevant driver is likely to involve personal attributes pecu-

liar to_that driver: and so the named driver cannot assign the insurance cover
to another.”

(8) Assignment Distinguished from Other Doctrines

Assignment 1s the transfer of a contractual right. It can be distinguished from the
following alternative legal situations concerning third parties.

(1) Novation:** This involves extinction of one contract (the A/B contract) and
replacement by another (the A/C contract). Lord Selbome in Scarf v Jardine
(1882)* distinguished novation of A/B contract no 1 by A/B contract no 2, and
novation of a contract between A and B by creation of contract between A and C.

a2

G H Treitel. The Law of Contract, edited by E Peel (13th edn, Sweet & Maxwell. 2011) 15-060,

contending that this category should not be applied uncritically.
™ [2011] EWCA Civ 1149: [2012] 1 All ER 1423.
* Trendiex Trading Ltd v Crédit Suisse [1982) AC 679, HL, cited in Unruh v Seeberger (2007)

10 HKCFAR 31 [2007] 2 HKLRD 414: G H Treitel. The Law of Comtract. edited by E Peel (13th edn,
Sweet & Maxwell, 2011) 15-065.

* Treitel, ibid. 15-064.

*® Treitel, ibid. 15-006. noting Invesrors Compensation Scheme Lid v West Bromwich Building Society
(1998] 1 WLR 896, HL: cited in Dixie Engineering Co Ltd v Vernaltex Co Ltd (unrep, CACV 343 and

o7

3442002, [2003] HKEC 180).
Treitel, ibid, 15-051f. citing, notably, Tolhurst v Assoctated Portiand Cement Manufacturers [1902)

2 KB 660, 668, CA: see also Jenkins v Young Bros Transport Lid [2006) EWHC 151 (QB): [2006]
| WLR 3189, ar [12].

o9

* Treirel, ibid, 15-003.
(1882) LR 7 App Cas 345, 351. HL. Lord Selbome LC; cited in Guangdong Native Produce Co Ltd v

Tam Tze Ying (2008) 11 HKCFAR 455.
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and C. Where the new party, C, assumes an

the obligation can relate to matters
reced;
SA Hyundai MIPO Docky i

ard Co Lid (2008)7” ‘
Dockyard Co L1d (2008) Burton J held hg, - "
party havung Joined as a party to this agreen el)dn}' 0 ;
an arbitration clause requiri L

" g hat diepupes - IOVig poult Misrepresentation and Mistake
nt should be referred only =0 Al

3 Chapter 6
he\vateoflhcm p

ue the French g,
to this contractu : Proceedip .y
2l set of amrangements, inclygip, the i{,-o I
(2) Negotiabl " 1200 gy O
i ngdorse r:e:tzst;:nems: These are transferabe by del; ) Q
. The . ) el
without the new holder acquires a direc ey, or CONTENTS
need for notice 1o the debt , €t night agapg . . .
transferor's 72 Or. The right acquired cgp be 1. Introdu 0 Misrepresentation and Mistake para 6.01
e 2. Nat Misre ation ara 6.07
(3) Revocabl ' a P p .
€ Mandate. ‘ . f _ "
discharge A’ -+ — B might authorise A (o " 3. TortClaims for Dle Mnsrepresent.atlons . para 6.16
money b 1gation to B, Pro tanto. C ; pay C. A’s paymen Qamages under Section 3(1) of the Misrepresentation
dice Y. oth against A and B. The arr + = 1S normally capbje of ke rdinance (‘ 284) para 6.18
tnight of action agajngt A 73 angement s Ievocable by B. a; \ . Resb initio para 6.22
6. Stn Becoming Contractual Terms or Collateral
® Y&ranties para 6.23
ties to Disclose para 6.25
Common Law and Statutory Control of Exclusion Clauses
O Concerning Misrepresentation para 6.34
O 9. Summary of Mistake para 6.35
10. Shared Mistake at Common Law para 6.40
11. No Rescission for Shared Mistake in Equity para 6.54
12. Unilateral Error Concerning the Subject Matter para 6.57
13. Mistake Concerning a Party’s Identity para 6.61
14. Leading Cases Concerning Mistake as to Identity para 6.65
(1) Introduction to Misrepresentation and Mistake
601 A ‘misrepresentation’’ is an inaccurate statement of fact which induces the other
party to enter into the contract. The two remedies applicable to misrepresentations
. are damages and the mutual dismantling of the parties’ benefits received under
8 1;)?8,' Wi Mors the contract (known as ‘rescission ab initio’). Rescission is subject to four general
*ee,,:;:‘:g hig de'c(i.,.c,o"‘nn; P e equitable ‘bars’, any of which will be sufficient to preclude rescission: (1) inability
¢ Stog . .
Y on C“m -stang, "M 03’ Rep 25 , : . . : ell. 2012):
El’eem"r Cls ‘3ln-d Ng, th y § POsition (::\ o J Cartwright, Misrepresentation, Mistake and Non-Disclosure (3rd edn, Sweel & Maxwell, 2012);
b e (13 cdn, g, 0 ch:l:“ 2'{4'%%;» ‘:;L Burton J said, ibid, at (23 T Spencer Bower and Handley, Actionable Misrepresentation (Sth edn, London, 2014); P S Atiyah and

C I¢ o .
axw n2imal contracts *

o0
O]CO'""Q +2011, IS 046) 19-085; G 1 Treitel, The La" q",

G .H Treitel, ‘Misrepresentation Act 1967 [England and Wales]’ (1967) 30 MLR 369; ‘Innocent

Ml§NMntaﬁon‘ Law Reform Committee 10th Report (Cmnd 1782: 1962). c¢f New Zealand,

cr, Cditeg 1 SO Angon's Law of Contract (290 Misrepresentations and Breach of Contract’ (Report of the Contracts and Commercial Law Reform
Y E p,

ol Commitiee) (Wellington, 1967; reprinted 1978) 9.4.1.
(I
h i Sweet & Maxwell, 20!1) 5
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has been acquired in good faith by a Sub-purchagey- (1i) gf X Doy . . o . : I
resentee; or (1v) lapse of time renderine ;¢ ... . ﬁ""ati(,u e".'. (i) induced mistake: if D makes a material misrepresentation on which P relies,
by the rep 2 ssion (6.22 below) st unjug; for i of‘t;. P can claim rescission and/or he might be able to claim damages at common
dismantled by T65C3 | . e%{ law or under the Misrepresentation Ordinance. This forms the topic of ‘mis-
602 Damages are available as of right only if (1) the Misre representation’; induced. mistak’e: .if D makes a rrnaterial mnsrépresc.ntauon.on
. f deceit),” or (ii) negligent at commg 1 Presentag, which P relies, P can claim rescission and/or a misrepresentation might entitle
b '"), the representor is liab] o (the tort of N P to damages at common law or under the Misrepresentation Ordinance (the
state:ment), = g 4): tp tut e S€Ction 3, Mi'\e% latter route 1s more attractive). Misrepresentation, a major part of contract
Ordinance (Cap 28 . ): 2’1 statutory .tort. These heads of liabi]ity .sr%q law, receives detailed discussion at 6.07ff:
more fully below. RIXJ S remarks in Avon Insurance PV Sy, ;‘”“bg ‘-. (ii) shared or common mistake: D and P are mistaken jointly (they ‘share’ the
also provide a convenient summary of the deVelOpmem of th; ms"'*'«". mistake) about some essential feature of the subject matter of the contract;
heads of claim: (111) the Cap 284’s ‘tort’ is the representee’s mols lop'c-!(ﬁ. (iii) unilateral mistake known to the other party: (a) D is aware of P’s error as
of compensation. There are two reasons for this: first damg g | to terms and(fails te disabuse P of this rmstakc;“. or (l.)) error. as to pérson:
section 3 of the Cap 284 are equivalent to thoge available undef :'s Mgy, P makes'an offer to D, P being mistaken as to D’s identity (attributes will not
a “fiction” that the tort of deceit has occurred, with ),

do), and D, usually a rogue, purports to accept P’s offer.
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of progf, N '- . 2 : EOER
representor to show he had reasonable grounds for makjng the st p“’“fb Peace’, only thé common law applies to (ii), that is, shared mistake: equity no
the misrepresentation i 1 : dlemen longer appliés to that type of mistake.
P 10N 1 not culpable in any of these Ways, the court by, . onger app )
10 award damages instead of allowing the contract to be rescindeg (mﬁ 6.06 In Hong Kong law, following English law, mistake is a narrow doctrine. A problem
Cap 284). This discretion does not apply, however, if the Statement wys \ of ;mistake’ only becomes an issue if, first, there is an outward appearance of
6.03 A misrepre ¢ m'l an,_agreement, that 1s, a consensus which is ‘objectively discernible’.” No such
Misre . ts “iion can lead a double-life: according - toesecud, | outward appearance of accord can be identified if A and B have exchanged offers
résen ' . | . . . . '
resemznon b:zlon Ordinance (Cap 284), even if (as Occasionally,oteurs)ir which relate to manifestly different subject matters, or ambiguously described
e Omes a term of the eventual contract, it canesimulianeou : o
Hisepresentation. ;:Exposition of Bell v Lever Bros Lid’ (2003) 119 LQR 625, especially (Wright J, 646-49); (Court
6.04 Misre ' N\ ° f Lords) 91-93; ‘The Great Peace’ [2003] QB 679, CA: case notes,
presenta o % of Appeal (649-50); (House of Lords . .
o s tion cannot be divorced from questions. of ‘mistake 4l F M B Reynolds (2003) 119 LQR 177, S Midwinter, ibid, 180 (on Solle v Butcher (1950): detailed
repres Presentation Involve the iﬂdUCing of an"élfor, or misapplthcnshi~ discussion, C MacMillan, in C Mitchell and P Mitchell, Landmark Cases in the Law of Restitution (Har,
| Chlee. As for duties to disclose, the general propositions that Ho: 2006); I Cartwnight, ‘Solle v Butcher and the Doctrine of Mistake in Contract’ (1987) 103 LQR 594; for
o f°“°ng English law does not e Ay to"point & the argument that common law and equitable doctrines of mistake should have been fused, A Phang (1939?
Other an ordinal'y bar re'qm? Prosp ectlvgp any 0.p'0 i LS 291); Pre-Great Peace literature: J C Smith, ‘Contracts: Mistake, Fmstmuo.n and Implied Tc.rms
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Other's conf g ofits terms, However a person €annot take unfair advani: and mistake as to identity: “Transfer of Title to Chattels’, Twelfth Report of the Law Reform Committee
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6.05 Allyre . " Great Peace Shipping Ltd v Tsavliris Salvage (International) Ltd [2003] QB 679, CA, at us}ili(ﬁé
Situar: oM iStake s ‘Mis . e followed in Shung King Development Co Ltd & Others v Optical Outlet (Hong ’{‘0"8) Ltd [2005] e
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to mfiuence a reasonable person);™ (6) it must be made before the mam contracr:
(ﬂ.mgpmm:mnstmlyaumemm"

Falsiry- The allegedly misleading statement must not be false i 2 mivial sense
As Rix J said in Avon Insurance plc v Swire Fraser Ltd (2000):>

ammkmwmmmymmmugm
mﬁaﬂymuaamdmediﬁzmncebuwamwhnmmmdmdwhnts
5 acmaﬂycetmctwouldnothavch:nﬁkdymindnceatmmhlcmmmdm
(2) Nature of a M'S"epl’esentation position of the claimants to enter into the contracrs.

Ul _ &, 3 , mion: 1 ' ' th v Land and House Property Co (1884),

6.07 Namre of a ‘Misrepresentation’: The essence of a migr ' 6.10 MmOpuuon.tl'hclcadmgcase:sSmﬂt: Land
smuzmmdebyompcr!mwenithdoesnotknow;:tmu where the English{ Cor of{\ppcalhe{dthatthmhadbecnasmcm:mofm
if he is not negligent m having made the statement. A 5,

S 4 rather than a nfn-gommittal mdication of opinion, on these facts. The frechold of
imed i Ir 1figé HOtEl" hotel at Walton-on-the-Naze was sold at auction to the claim-
explained in Redgrave v Hurd (1881)," rescission can pe RN o “The N was sold at auction

. , i granted ant inveStmcnt company. The particulars of the auction stated that the hotel was
mnocent misrepresentation™ (but some degree of Culpabﬂﬁy IS le: let Yor the-femaining 27 years at £4.000 a year to “Mr Fleck’, a2 ‘most desirable’
damages are sought: see, notably, 6.18ff). . % This imphied mdicated that the vendor had a real basis for makme this

608 Bro fown fard .. , , Atemer achthe vendor had glossed over the fact that Fleck had been slow
mm v.5— tauon. RN (of e foﬂﬂwingh ‘/. the % er’s rent.” The sale was completed in August, and Fleck became

4 statement by words or a representation by conduct (the represeasy -

msol

. The purchaser company then came to its senses and sought
wr of the sale, alleging a misrepresentation by the vendor concerning the

punctuality in paying rent. The English Court of Appeal upheld the deci-
to allow rescission for misrepresentation.

Statement must be addresseq (yn

d

QAsmmmentbyapmfcssionalpcrsou.sncbasasnﬁcmeﬁltmdtobemgzrded
: i as impliedly based on reasonable factual support: that is, the implication is that
- IS,acomme@ + Objectre the lawyer is aware of the background and has read the relevant documentation:

% O Brown v Raphael (1958~ (as explained in Economides v Commercial Union
0 ——

i Assurance Co plc, 1998),” and Notringham Patent Brick & Tile Co Ltd v Butler
8, Falck y Wi $\® \Q (1886).
1 (‘W,Z;&CWIIM] AC 176, pC. |

TQ 6,12 But it might be clear that the representor lacks experience, or is manifestly igno-
mﬁa m"’ |
I :

v, . vague and un 1etioy
puff 'l" (S) It must also be 'matcria]’ (th a,w

UP Milkaa, 50 tamofthesmmundingfacts,orhasmadcqtﬁtcdmthathehasnoimmtionqo
' 13) c:;‘:uué = make an actionable statement. As for lack of experience, the clearest example 1s
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ociated Japanese BaRIE=
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Chitty on Contracts (31st edn, London, 2012) (32nd edn, due November 2015) 6-039, 6-040;
Museprime Properties Lid v Adhill Properties Lid (1991) 62 P & CR 388; Mance LJ in MCl Worldcom
International Inc v Primus Telecommunications plc [2004] ENCA Civ 957: [2004] All ER (Comm) 833,

At [30]; Lam JA in Master Yield Lid v Ho Foon Yung Anesis [2013] HKEC 898.
v K . y & Wing On Properties and Securities Co Ltd v Wave Front Enterprise (HK) Ltd [2007] 2 HRC 34
‘Hxé;{CA Ibm,lm""(') Yuck Investmen; Co | [2000] 1 All ER (Comm) 573: [2000] Lloyd’s Rep IR 535, at [17]: note Rix J's refusal to engage n
" (.m“ - Ui and w Ld [1983) 2 HKC 333; Shum Kong v O
Mazg,

ell | ,"mm"l"c scruuny of each phrase's accuracy at [200], [201]. | |
WIS6)- 164, ur, Ogilyi, ch Investment Lid v Easy Fair Indusm®™ (1884) 28 Ch D 7, CA (considered in ICE Fund SA v Goldman Sachs International [2007] EWCA
‘ Mg ~

w’ Civ 811:an2UW¢'SR¢p449.ciﬁngdsoﬂwwuingbi:ﬂ&lommhdvﬂabbs[l%ﬁ]KTRTIG.CA.
. i . ' . .
2. 12014) | AC 1093, at [25]_[3”.,,,,1.& = ﬂ&fgmg?kmvm[lm | Lloyd's Rep 487, Langley J: and see Dimmock v Hallzrr (1866)
Sheng : App 21).
(sale io® 2 [1958) Ch MR and Romer L.

eal p OF land 4 auction: assurance that Jand | - 636, 644, 649, CA, per Lord Evershed -

" ol il ' 1 : y ip , . ife (Imternarional) Limired [2012]
Pmudm re- .,T S0 Chay Yeuk Yu v Church Body of thé o HK(l:ng 82]95QB 387, 595, 599, CA: applied in Ma Kim Ying » Manulife (
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ndy) 2010) EWHC 1484 (W55 2 QBD 778, 787, CA.





