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PREFACE

Companies are managed by dire¢tors who, as a result, are the ones who determine
in what direction companiés go and what they do. This means that they play

very important roles/and they need to discharge significant functions. As a con-
sequence of this the law imposes many obligations on directors. Some of these
are to protect the shareholders,/and a number of these are designed to ensure

that the du'ectors act appropdately and do not engage in self-dealing. Besides
these obhgations the law also,provides that directors have obligations which are

effectively eonstructedto protect creditors of the company, and it is with these
obligations that the boek is concerned. This book endeavours to focus on four

‘primary obligations, These are the obligations not to engage in fraudulent trad-
ingyfo avoid engaglng in wrongful trading, to consider the interests of creditors
\during periods of a\company’s financial distress, and to refrain from making

»unlawful distributions from company funds. If these obligations did not exist,
then directors could act in such a way that creditors could lose out when com-

pames are unable to pay the debts which they owe. The obligations provide
' ally important protections for creditors. Their breach, when a company

“falls into insolvent administration or liquidation, may well lead to an administra-
tor or liquidator commencing proceedings against miscreant directors.

The obligations considered in the book have been the subject of a complex
and detailed case law. and this is examined in this book along with the statutory
provisions that establish the obligations of the directors. The book is an analyti-
cal exposition of the law as it has developed in relation to the obligations. It is
divided into five parts to reflect the four obligations referred to in the previous
paragraph together with an introductory part.

[ would like to thank Informa plc, publisher of Lloyds Maritime and Com-
mercial Law Quarterly, for allowing me to use parts of my article ‘Financially
Distressed Companies, Restructuring and Creditors: What is a Director to do?’
2019] Lloyds Maritime and Commercial Law Quarterly 297-317.

I thank Guy Loft and Amelia Bashford from Routledge for liaising with me and
rroviding me with guidance during the writing and publishing processes. | would also
ike to thank Marie Roberts for managing the preparation of the book for publication

I have stated the law as it was available to me as at 1 November 2022.
Andrew Keay




CREDITORS

s % t this is generally not
do this informally, bu . Su
often lematic. Formal and substantial monit, dayg,

S h r'in
and costly, and even then it might not be sufficjep, tgo cl:n beﬁns
. formed.?* The problem is that many creditors wjj| !
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carry out necessary monitoring If a creditor decides thy, ) Will%

Staine

 company, then it will have to build a cost factor inyq "I CHAPTER 4
which it extends t0 the debtor, because qbtammg i“fO"hatio,, ¢
affairs of a company are costly undertakings, particularjy . R, Claimants and Actions

IS Sought. ﬂlis might ma.ke the price of the gOOdS ot services f%

Imposing Higher Interests

337 If a creditor is concerned about the company g 4 ..
demand that the company pays a higher rate of interest o m;lntroduction

While this might compensate 2 creditor, it does not protect “‘emﬁ 4.1 Thus far'we-have considered the parties who are the main focus of the

company failing and being unable to repay the debt owed, book, namel§ ditectors and gféditors. In this chapter we consider who may bring

claims agdinst-directors where they have not acted properly and what kind of
actions-can.be initiated. 'When dealing with each of the obligations which are
discussed in this book in Parts B-E, more specific details will be provided in
3.38 ‘Creditors’ is a very broad term and may include a wide m:elaﬁon to who ean bring proceedings and what types of proceedings might be

giving some form of credit. The group may consist of lendes \b;,"“igated'
granted security (fixed, floating or both) (chiefly, banks), thosebolf
debt (holding publicly issued bonds or debentures), trade creditdrs e laimants

those with tort claims, and it might, in some circumstances, icé: 4 2 Directors do not owe duties to creditors during the life of their company;

such as those who have paid deposits for goods and/or serv ices ok Juties are owed to the company.' Also, the responsibilities which directors have,
the future. This book will from time to time donsider specific kinéénd which are discussed in this book, are not ones that are specifically owed

but generally when a reference is made to‘creditors the wholewngo the cmgitlom. Credittlc:rs zll)rle not ablehto bring p:ocesdinﬁs: agbz»:)in;t directors if
. gt Ly irectors fail to meet the obligations that are analysed in this book.
that a company might have is in Viegy. 4.3 Unlike in some countries, such as Australia, there is no corporate regulator
1 the UK which is empowered to take action against directors who fail to meet
10se responsibilities owed by directors and discussed in this book. It should be
dded that the Secretary of State for Business Energy and Industrial Strategy
iight, through the Insolvency Service, seek the disqualification of a director
nder the Company Directors’ Disqualification Act 1985, for not complying with
>rtain specified obligations.
4.4 Shareholders might seek to make claims against directors using the deriva-
ve action process found in the Companies Act 2006, where directors have failed
their responsibilities. Section 260(3)° provides that a claim may be brought
relation to a cause of action arising from an actual or proposed act or omis-
on involving negligence, default, breach of duty or breach of trust by a director.

Conclusion

1 Companies Act 2006, s 170(1).
2 Ibid, ss 260fT.

Sructurt ot ¥3 For England and Wales and Northem Ireland. Section 265(3) is the equivalent provision apply-
524 ‘0 Brian Cheffins, Company Law: Theory, 5 y in Scotland.

JI: 10.4324/9780429266232-5 27
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Shareholders bring an action on this basis o

N beha
granted by a court goes to the compan

Y. Shareho)q
bringing a derivative action in relation 10 any of the res t§°mg.:(' CLAIMANTS AND ACTIONS
book, as it is not going to benefit them unjess they are all)sznsﬂ)i"ﬁ“ X

: , , : d\ liquidator, amongst others, to institute this type of proceeding against directors
4.5 Anaction relating to a director’s failyre to mee Cmdno,s% where it is alleged that they have misapplied or retained, or become account-
in this book will be brought by an adminis : a

, ddMministrator o liquidgy N, able for, any money or other property of the company,
when a company enters either administrat; tor why, *

If of [he
€IS are ngomp%\'

or been guilty of any

on or liquig Who misfeasance or breach of any fiduciary or other duty in relation to the company

responsibilities that are considered in the book, no? % :llon, In ﬁq: which the liquidator is winding up. Breaches of the responsibilities considered
ing and wrongful trading can only be enfo :

ngage in&% in Parts D and E fall within s 212.

rced, accord; 4.10 For a misfeasance action to succeed under s 212. it must be founded on
ng to the ll’m

or liquidator The g 1 SOme action in relation to which the company could have initiated
pany has become inso) %Q} prior to winding up, namely a brgach of any fiduciary or other duty owed to the
. "*U2¢y company:* so, under s 212 aff applicant must ‘establish acti

. - 6
t insolvent, For inSlance:m':Q! by the respondent independently of s 212.

credit Wy 411 Section 212, in aecordance with its legislative precursors, does not pro-
. : . 1tors, and discy, vide liquidators with@.eause of action. As Lord Evershed MR observed.” there
can arise prior to the actual insolvency of the g pany  is no such distifiet Wrofféful act known to the law as misfeas

ance: It is merely
procedural in effect It provides.a sammary mode of bringin
Proceedings

‘ g proceedings.’ A
misfeasance.action will usualiplead that directors have breached one or more
of their duties. Section 2 120is designed to facilitate recovery of assets improperly
. uﬂders 246ZA, andahm dealt Wﬁﬁaaﬁd to enable (hé‘ ll

quidator to obtain compensation for misconduct
. . 4", § - S . 10
ainst directors if .. Which had caused loss to-the company.
mﬁéiyf::‘:?g d"t 4.12 There are a number of practical advantages to a liquidator in pursuing
administrator, under s 246ZB. and a liqu; —

proceedings under s 212, which the liquidator does in his or her own
SR : Nname rather, than/taking proceedings in the normal manner under Part 7 of the
Igation not to engage.in Wty Civil Proced

. edure Rules (‘CPR’) and in the name of the company. First, unlike an
rs and liquidators are not empoeria insolvént-company a liqui ‘

1986 (‘the Act’) itself, by an administrator
the book will only occur where a com
administration or liquidation, althou
point of time when the com

proceedings

onable wrongdoing

given and the cost of Issuing p;oceed-
~ N inoe i : Il Thi

or liqui e oD fos des=: INES IS less than proceeding under Part 7 of the CPR. Thirdly, and related to
lors once the company :lm:amf t;v ho m'!‘m,g;“e pr(:ceedl ?l:gs i‘mi the first factor, an after the event costs insurer is, generally speaking, likely to
does not enter administrar: St .er ?dmfl{mﬁ‘{“ or ‘qm da consider a claim pursued by a liquidator to be a better commercial prospect than
¥ the directors h stration or l'qmi.9n~ 1t will usuaﬂymm thd.' one pursued by an insolvent company in liquidation potentially susceptible to a
l - b.een made“good. If directors-fail to mfﬂ .. security for costs order.
el ributions of Company funds out ofiprofits (ASST 413 A intimated, the existence of s 212 does not displace the right of the

s AN administrator or'liquidator.that will initiate proc®= company to bring action in the ordinary way,

and it created no new rights or

mgs Against Company Directors” [1992] LMCLQ 207,208
7 Re B. Johmson & Co (Builders) Ltd [1955] Ch 634, 648
Misfe‘“ 8 Cavendish-Bentinck v Ferm (1887) 12 App Cas 652, 669: City Equitable Fire Insurance Co, Re
ce [1925] Ch 407, 527: Re B. Johnson & Co (Builders) Lid [1955] Ch 634, 647—648
4.9 w; ; 9 RzCauﬂazlmndCo:Cmvnay& Doxon's Case (1880) 14 Ch D 660, 670
R .uh actio Ment ok’ 10 Re B Johnson & Co. (Builders) Lid [1955] Ch 634
At is kp . .‘Oped In4.7 liquidators will usually ":h ! I1 If a claim that would fall under s 212 if brought by a liquidator is assigned then the assignee
mis easan 4 o 3 of C-"isnmablctobringprooccdmgsmdcrl’mlZofmelmol\'cncyAcx 1986 but has 10 proceed under
Vr ¢¢ Summons.* Section 212 Part 7 of the CPR: Manolete Partners Plc v Hayward and Barrert Holdings Lid [2021] EWHC 1481
Law o ;’(‘“M o 7 (Ch), [511{52).
o'lpa,o, : Eml : v
L""“"’ano‘:.n (gf,,":‘;‘mmce actions, see Andrew Keay. McP :’;’;‘}} 29
SWeet and Maxwell, 2021), [16.005] - {16




CLAIMANTS ANp ACTIONs
liabilities but was simply intended to proy;ge a
rights which, apart from the section, ¢g

. . e - e
prior to liquidation, or which came int 0 epf,

o RO existenca
provisions which apply in winding y by

4 : : p.13 As Lol'd M:Tlle of .
Bentinck v Fenn™ stated in relation tg 3 D o

o . . recurSOI‘ ()f S 2]agh.tent
offence, and . . . it gives no new rights, but only Provig 2 n%
cient remedy in respect of rights which apary from thy 54 i,
vindicated either at law or in equity.’ secnon%

4.14 The process is not available in administratj, Sy
Sch BI to the Insolvency Act 1986 does dea] vyigp

en
. e . T th miSfeasm)
provision may only be used against administrators yp, p b
improperly.

have N

SUmm
gy,

Conclusion

4.15 The chapter has been concerned with €Xamining W
ceedings to enforce wrongful actions eng |

aged In by direCtOI'S i
on liquidators and administrators who are the PETSONs who my 4

bring proceedings the chapter discusse

thgt can be brought by liquidators, th

is being a frequent way b
Will proceed against directors.

12 Rigms :
Hl"k W; persol\n] g ’ \______‘/3.
(14th og. 170l Estgre oy oeditor o
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e Co (18961 1 . coNUributory in an individual capacity =
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CHAPTER 3

Background and Aim

Introduction

5.1 This chapter begins tonsideration of the legislation and case law that has
imposed certain résponsibilities on company directors as far as creditors are
concerned. Specifically, in this chapter we will examine the advent, development
and raison #@¢ire for the provision dealing with what is commonly known as
‘fraudulenttrading.’ Following'that, the chapter identifies the aim of the provision.
I'he enswing-chapters discuss’aspects of the fraudulent trading provision and its
1se by, admtinistrators'and liquidators in bringing proceedings against directors.

Background

5.2 Formany years company legislation has made it an offence to carry on
he bﬁﬁné’w of a company with intent to defraud creditors. Also, the legisla-
ion“has provided that a civil remedy is available where such activity can be
soved. The first provision that was enacted to deal with what has been loosely
eferred to as ‘fraudulent trading’ was s 75 of the Companies Act 1928. There
1ad been dissatisfaction in the first quarter of the twentieth century at the ease
vith which the protection of limited liability could be abused by those who
nanaged companies, and in 1926 the Greene Committee on Company Law
teform! had its attention directed particularly to the case, said to be encountered
rincipally in private companies, ‘where the person in control of the company
iolds a floating charge and, while knowing that the company is on the verge
f liquidation, “fills up” his security by means of goods obtained on credit and
hen appoints a receiver.’? The Committee’s recommendation, which with one
mall addition was originally embodied in s 75 of the Companies Act 1928,
vas that a new section should be inserted providing that where, in the course
f winding up a company, it appeared that any business of the company had
een carried on with intent to defraud creditors of the company, the court should
ave power, on application by the liquidator or any creditor or contributory, to

| Report of the Company Law Amendment Committee, Cmnd 2697, HMSO, London, 1926
2 Ibid, [61].

)OI: 10.4324/9780429266232-7 33



declare that the directors res i

liability in respect of the deb’:: r:)sr't())'t;es:] ?-u'd. be s
that the court should be empowe i
obligation due from the company to the 4:
of the company’s assets held by or v : d'.reC'O,
the director’s behalf. “Sted in hip,

ND AlM

the part of respondents 7

8, HMsQ ¢ 1982)

Palric&.a"d

Be Lyo |
’”GJCO'" v N’Cho’[’ai’g“933] Ch 786.

€nnett & [2000] BCC 0921, 924.

34

BACKGROUND AND AIM
proof, the order of the court and the fact that with s 993 there IS no need for

% the company to be in liquidation.

5.7 While the pre-1986 decisions related to a provision that could lead to
both civil and criminal consequences, the courts in post-1986 decisions have
not uttered any caveats about relying upon, and employing, the older cases, and

g they certainly have not refused to hear argument based upon them. This seems

reasonable given the fact that the provisions are very similar.
5.8 When ss 213 and 214%f the Insolvency Act 1986 were enacted, the lat-

ter was introduced to deal more with trading activity that was not fraudulent
per se, but closer to,négligent or irresponsible trading. Some of the discussion
in this part overlaps, with issues that are relevant to wrongful trading, which is
discussed in Part C-0f the book.

5.9 Until reeently an administrator was not empowered to bring fraudulent
trading pro€eedings as s 218, and its precursors only covered liquidators. Now
an administrater has power, under s 246ZA, to institute an action for fraudulent
trading.* The provision is in'the same terms as s 213. For ease of exposition the

book will refer, for the fnost part, to s 213 and to liquidators, but readers must

"‘j be aware that what is said will usually apply equally to administration. There

is Mo indication anywhere in the case law that s 246ZA will be interpreted any

4 _.
: differently(than $\213.

5.10 /At on€ stage the civil fraudulent trading provision was little used and
led ene'commentator to say that the section was virtually obsolete,'” but in the
first"decade of the twenty-first century, in particular, there was a renaissance

and-there were several important cases successfully brought by liquidators, and

in the past decade there have been several cases, indicating that the action is

“not redundant.

5.11 Many Commonwealth jurisdictions, as well as Ireland, have enacted
legislation akin to the UK’s legislation, and so some case law from these juris-

2 dictions can be helpful in examining the UK’s provisions.

Aim
5.12 The paramount aim of s 213 is to compensate those who have lost out

v due to the actions of persons, who are identified in the section, engaging in

fraudulent trading,"' while the aim of s 993 is to punish by imposing penalties

where the action is considered criminal. Also, the provisions are designed to

prevent insolvent trading to the detriment of those who are induced to do busi-
ness with the relevant company.'?

9 This nght came about through the enactment of s 117 of the Small Business, Enterprise and

Employment Act 2015, which provided for a new section in the Act.
10 Vanessa Finch, Corporate Insolvency Law: Perspectives and Principles (CUP, 2002), 511.

|1 Bank of India v Morris [2005] EWCA Civ 693, [111].
12 R v Smith [1996] 2 BCLC 109, 122(CCA).

35



Conclusion
513 The chapter has sought to provide an explang

administrators as well as liquidators take action agy;
engage in fraudulent trading. nst

36
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dir et

oped 10 proscribe fraudulent trading and how j has ign 0%‘0:
¢ L

X%‘
Ny,

CHAPTER 6

Fraudulent Trading

The Provision and Its Scope

Introduction and nground

6.1 As indicated in the last chap
They are the, ciyil provision, $\213 of the Inso

the criminal\provision, §°993"of the Companies A

identicaly With the primary.differences being procedural. The standard of proof
as for any civil proceeding, namely the balance

for.a $-213 action is the'same

of probabilities/ While the standard for the criminal proceeding remains beyond

ceasonable doubt.The claimant in a civil claim is the liquidator, while criminal

proceedings must Be initiated by the Crown. It has been stated that decisions

on s 993 are relevant to a consideration of s 213,' so in Part B no distinction
der which they were

'« made-bétween the cases on the basis of the provision un
s part is, however, on s 213, although, of course,

ter, two provisions address fraudulent trading.
lvency Act 1986 (‘the Act’) and
ct 2006. They are essentially

‘decided” The main focus of thi
be relevant to s 993, and occasionally reference

many of things said here will
will be made to the provision, either in the text or in footnotes. Also, there are a
couple of sections of the chapter that include brief discussions of aspects of s 993.

nation of the central elements of s 213,

6.2 This chapter involves an examin
together with a discussion of the effect of its application. However, discussion of

one of the main elements, and perhaps the most difficult element, of the provi-
sion, namely the need to establish intent to defraud or acting for any fraudulent

purpose, is postponed, for the most part, to Chapter 7.
6.3 What s 213 provides is that if, in the course of carrying on a business, a

company has done so either with intent to defraud the creditors or the creditors

of anyone else or for any fraudulent purpose, a court may, on the application
ho were knowingly parties to the

of the liquidator, declare that any persons W
anner are liable to make contributions

carrying on of the business in such a m
(if any) to the company’s assets as the court thinks proper.
6.4 At the outset we should note that at one time it was generally thought

that s 213 would not be invoked very often, given the advent of the action

of wrongful trading in s 214 of the Act, but that is not the case. While s 214
has a lower threshold of proof, and the elements of the section appear prima

= I e
| Re BCCI: Banque Arabe Internationale D Investissement SA v Morris [2002] BCC 407,413

DOI: 10.4324/9780429266232-8 37



FRAUDULENT TRADING

M, | The Applicant
- MOntioneg ., 6.19 While individual creditors were able. under previous legislation, such
M&g mh% as s 332 of the Companies Act imwmmeapphmonsfqrwmpmamn
dﬁdﬂdlw' ' oo their own account, and it appears that 2 number of claims were initiated by
Present p. . My, persons other than liquidators,” this canaot be done now:? as only liguidators are
PPOVisign: /M entitled to apply for an order uader s 213 applications are collective in that

€30 by, %  liguidator is seeking compestatiop for the general body of creditors. Hence,

% courts are unable 10 direct thiat. as 2 seguenoeofﬁaudldmtmdhgaspeciﬁc
i ysses sustained

i ing a fraudulent wrading apphlication. but as

are not entitled to bring proceedings. they are not
the equation, as 1t is submitted that in some circum-
apply 1o the courts for a review of the decision of the
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of creditors 10 seek a court review may cause a liguidator to
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® might be thought that it is not worth doing so.
13 In the context of s 213, ‘liquidator’ does not include a provisional lig-
_ uidator, so the latter is not entitled to initiate proceedings.*' Any | i
negt . Wil have to wait uatil the provisional liquidator or someone else is appointed

10 Re Esal (Commodities) Led: London and Overseas (Sugar) Co Lad v Puniab Natonal Bank

[1993] BOLC 872 and afirmed on appeal [1997] | BOLC 705 (CA): Morpéutis v Sernascon [2003]

EWCA Civ 289, [2003] Ch 552, [2003] BCC 540

acﬁc&w. Lud: Galdfarb » Higgms [2009) EWHC 601 (Ch), [2040] BOC 787, [2010] 2
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FRAUDULENT TRADING

6.21 The section which addresses wrongful trading, s 214, contains a provision,
s 214(8), that states that s 214 is without prejudice to s 213, so there is nothing
to prevent a liquidator, in the appropriate case, from mounting proceedings which
claim relief under s 213 and, in the alternative, under s 214. The liquidator in Re
Produce Marketing Consortium Ltd"” commenced his action relying on both ss
213 and 214, and while the s 213 ¢laim was dropped (clearly because the directors
were not guilty of intending te~defraud creditors),'® the judge did not comment
adversely on the liquidator bringing proceedings under both of the sections. It was
held in Official Receiver v.Doshi" in relation to an application under s 214, that
such an application may-be consolidated with disqualification proceedings, and
there is no reason to thinkthat it is otherwise where fraudulent trading is involved.

6.22 It is likely"that in some situations liquidators may choose to couple a claim
under s 213 with.other claims, such as a claim under s 212 (misfeasance proceed-
ings), as ocecurred, for example,/in Re Pantiles Investments Ltd (in liquidation),*
arguing| that directors hdve bréached their duties.?' If a liquidator were to launch
proceedings under both ss'213 and 212, the respondent’s liability, if the liquidator
suceeeded, will belregarded as concurrent,” except where the conduct leading to
liability under ¢ach heading was different, and in such a case the court might order
cumulative awards. The difficulty that might arise where there is a concurrent
award is.that any award pursuant to s 213 is to be distributed amongst the general
body ofufisecured creditors,” while any award for causes of action brought under
a $\212.summons goes to the company,” as the action for breach of duty is the

-~ (Company’s and not the liquidator’s, and this might enable a holder of a floating

charge over company property to have priority in payment out of this latter award.

6.23 Claiming under s 213 involves an allegation of dishonesty. and so dis-
honesty must be pleaded in an application (and also put to the respondent
in cross-examination).”® The application should plead fraud clearly and with
particularity,?” that is, the actual conduct that constitutes an intent to defraud

. must be set out clearly.?®

I8 Ibid., 594.

19 [2001] 2 BCLC 235.

20 [2019] EWHC 1298 (Ch), [2019] BCC 1003, [2019] 2 BCLC 295.

21 Often liquidators will rely on a breach of the director’s duty to take into account the interests of
creditors when the company was insolvent or close to it

22 Re DKG Contractors Ltd [1990] BCC 903.

23 Re Purpoint Ltd [1991] BCC 121, [1991] BCLC 491.

24 Insolvency Act 1986, s 176ZB.

25 Re Anglo-Austrian Printing & Publishing Co [1985] 2 Ch 891.

26 Dempster v HMRC [2008] EWHC 63 (Ch), [2008] STC 2079, Abbey Forwarding Ltd v Hone
[2010] EWHC 2029 (Ch). See Three Rivers DC v Bank of England (No. 3) [2003] 2 AC 1, [55], [160]

27 Re Augustus Barnert (1986) 2 BCC 98,904, 98,908.

28 Morris v Bank of America National Trust [2001] 1 BCLC 771 [2000] BCC 1076, [2000] BPIR
83 (CA) (an appeal relating to a strike out application). Sec Jvy Technology v Martin (2019) EWHC

2510, [12]; Biscoe v Milner [2021] EWHC 763 (Ch), [174].
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30 Rf a Co
31 Re Wiflge o) I:ffchooma %/ 1988 [1991] BCLC 197. 5
BC;-ZC 197,29 Bros Lid (1932] 2. Ch 71, 77-79: Re a Company No 001415

Howard 17,14,
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one time a liquidator was unable to assign an actiox.1 .under S 2 1.3 bece;gse it was
an action given to him or her personally in the position of liquidator,”” but now
things are different, as s 246ZD(2)(a) permits assngnm:ent of s 213 cases. This
broadens the scope of what a liquidator can do to obtain some benefit from an
' der s 213.

acz?;l u"Il'here Is no law specifically on what the limitation pe.riod IS for the com-
mencement of an action under s 213, but it has bpen held in relation to s 214
that the application can be categorised as a claim in respect of a sum of money
within s 9 of the Limitation Act 1980, and hence a six-year limitation period.
from the date of the actrual’of the cause of action, applies.” It is submitted
that the view could be applied to s 213, as proceedings are of the same ilk as
those under s 214, As a'fraudulent action is personal to the liquidator any limi-
tation period would commence to run from the time of the resolution to wind
up in voluntary-hquidationsyor from the date of the court order in compulsory
liquidations,” as they wéuld be the respective points when the cause of action
accrued. With s 246ZA and administrations the limitation period would run from
the fimewhen the administration commenced.

6.32' Unlike with.actions under ss 238, 239 and 245 of the Act, for instance,
liquidators ar€ not‘limited in how far they go back in the life of the company
to identify~periods of fraudulent trading, but in practice the period subject to
inquiry-will usually be the couple of years prior to the advent of winding up.

6,33, It is somewhat uncertain as to whether a claim pursuant to s 213
would survive the death of a person allegedly liable under s 213, but who died
before the initiation of proceedings. May it be continued against a director’s
estate in the event of the alleged wrongdoer’s death? In a wrongful trading
Case, Re Sherborne Associates Ltd*® it was said that as far as s 214 there
Was reason to suppose that Parliament had intended that such a claim should
not be defeated by death,*! but in that case the Judge issued the caveat that if
the director had lived, he or she might have been able to provide a credible
explanation for what had been done or not been done, and consequently a
judge should have in mind the fact that the director might have been able to
rebut the liquidator’s claims had he or she lived * [t might be submitted that
the comments of the judge in Re Sherborne Associates Ltd" are even more
pertinent with respect to a s 213 action, as in this kind of action an intent to
defraud has to be established and a director should be given the opportunity
to challenge any allegations of fraud made against him or her and to be able
to give evidence that he or she had no intent to defraud. However, this might

e ot ——————— e
37 Re Oasis Merchandising Services Ltd [1995] BCC 911

38 Re Farmizer (Products) Ltd [1997] 1 BCLC 589, 598. CA.

" 639[316?18 Overnight Ltd (In Liquidation) [2009] EWHC 601 (Ch). [2010] BCC 787, [2010) 2 BCLC

40 [1995] BCC 40.
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