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ongh the procedure set out in Part I1T of MO. In order o
trial in the Court of First Instance, a preliminary inquiry
Magistrates’ Court to determine whether there is sufficient
the committal. Witnesses may be called and examined. The

1s whether a reasonable jury, properly directed, could convict
f the offences charged.

dn

»d"for tnial

The committal can also be made without a preliminary inquiry; by way

r committal’. No witnesses are called and the magistrate simply orders
e accused committed for trial in the Court of First Instance.

8. VOIR DIRes

[1-31] Most challenges to the admissibility of evidence relate to an allegation

by the defence that a confession statement to be relied on by the prosecution was
involuntary.

[1-32] A voir dire is a mini-trial on the issue of admissibility of evidence.
Voir dims are common in the Court of First Instance. Another way to assess the
admlssiblhty of evidence is via the ‘alternative procedure’. This procedure 18
similar to a voir dire but is the preferred method for challenging the admissibility

?f vxdenoe in the Magistrates’ Court and District Court. The admissibility issue
lS. HCase ‘within the context of the trial rather than through a separate mim-
tl‘laLThislspossnble in the Magistrates” Court and District Court because neither

M: g tes” nor District Court trials involve a jury.
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el '.,__,‘;;- res b tm Aacustodial gey, Nt
toc odial sentence, e,
- The (@) app M% r bail;
ﬁned by statute. The ¢y, (3) _likelylcon . to bail;
rt of First Instance, the Coun \ y ( the. ;—",'f?fé'}li? Tic anlmg.to surrender to the custody of the court;

’?ﬁerelease of a person byacourt(orthepohce)ﬁ'omdemnuon
?\mdertakmg, with or without conditions, to surrender to custody
- v\u L or directed by the police.

‘Whe \g**‘ §peak of bail, we usually mean the bail asked for, or given, in
----- ,Bohoealsohavemeaumomy to grant bail and will do so if the
offe AR ;» Or 1s relauvely minor, using the power found in section 52 of the
. f":"—. lice Force :;'Lg?’;,;,« nance (Cap 232) (PFO).

WV
-

l

Altt f':?i‘_i;‘jf: t ,_;. _ 18 discretionary, there is a presumption of an entitlement to
H Bﬂl of Rnghts provndes in Amde 5(3) that: ‘It shall not be

“ '. (CPO) The requirement set out in the Bill of Rights also
ticle 9(3) of the International Covenant on Civil and Political Rights.
“ 2¢ of the Basic Law provides for the inviolability of the
vmh Article 28, no Hong Kong resident may be subjected
<\ ‘armt, detention or imprisonment.

datic ‘ Qor (he presumption of an entitiement to bail pc,ndmg
3? of innocence. Section 9D(1) of CPO states that: *...

ﬁ

At sec ggnon to be admitted to bail, whether he has N
o w it presumption may be rebutted. Section 9D of

QQ ‘.

“l~:*\’a a !"3’;‘!‘?‘[}]?‘:’ \l!lll(:l\.!ittl&ﬂﬁi .]|§|t ‘)‘lll ll]“)’ .)ﬂ? l\:i‘lﬁif‘! lll

.‘W U or bail is refused by a court, section 9G(11) of CPO
: ‘ \ ‘i\“ il
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mrs(ﬂl mﬂkes al'IOIher appearance bQ .
jme an ”cuscd 'S bail must be reconsidered. e lh;"

that, after inquiries, police shoulg releq
offence i SETIOUS OF the officer reasongp)

l ' an
y )chc\'('\

l’ll l() lh\‘

arrest and detention or to appear at coyp If b,
should be bmught before a 'mgish-;:l

within 48 hours of arrest. The decision y,, |
mg:“gail rests with the officer in charge of (. S 'uhu
behalf by the Police Commissioner.

is released on a mcognismc§ (9 return to he DOlic
[2.7] Hﬂ:mm section 52(3) of PFO. This is called the ‘p()“tt
ctation, he 1S tdeisn:’ recognisance Must be of a reasonable amounp and

- . may alsobe released on a recognisance, of a reasonap|,
[28] Anamresied]

2 4 m to apwar at Cour.t on a partiCUlar date. Th|g I
m with o m. and is described 1n section 52(1) and (2) of PE() The

mmofdwwms"“m

isance so taken shall be of equal obligation on the Partjed
- E@m the same and shall be liable to the same proceedings fof (.
estreating thereof as if the same had been taken before a magistrate.

(2) The respective names, residences and oocupati9ns of the person Soapprehendeq
and of his surety or sureties, if any, entering into such Tecognisanice, together
with the condition thereof and the sums respectively acknowledged, shall be
entered in a book to be kept for that purpose which shall'be Taid before (he

magistrate before whom the person apprehended is g_,_. or in the case ofg
person bound by recognisance to surrender for service,of @ warrant of arrest and
detention or for discharge, before any magistrate;‘and if such person docs not
~ appearor has not appeared when called upon at the:itime and place mentioned in
~ therecognisance, the magistrate shall forthwith estreat the récognisance:

8 .'L

- Prov Md‘ the person apprehended appears and makes application for

g postponement of thehmng of the charge against him, the magistrate may
~ enlarge the recognisance to such further time as he may think proper, and when

- ,’z‘\ o

pe- n“ ieard and determined such recognisance shall be discharged

- ‘- J—fY.“_--p - -
. - )

f the Independent Commission Against Corruption (ihe

B accordance with section 10A of the Independen
PaOrdinance (Cap 204) (ICACO). Before releasing
Agamst Corruption Officer, oran

eamested person (o deposit a reasonable su”
isance with or without sureties: [CAC

Y

-
.

Fs
. -’ . -,—1‘.;\,7-?4“ »
\lz'_ .'.

requiring the arrested
ICAC offices at a later time or to appear before a ma e e ey 0 e

Bl gistrate, If { '
fails to appear before the court, or return 1o the IC he bailed person

son and the day and time 6( the

may requigsfl to deposit money along with the arrested person

on,

0 appearstobeundertheageofIGhasbeenarrested.he
ou delay before the Juvenile Court. If an appearance before

possible, a Police Inspector, an equal or above ranking officer, or the
arge. of the police station must consider the case and

romicide), if it is necessary to remove the juvenile fro
les, or if the granting of bail would defeat the ends o
requires a juvenile denied bail to be detained in a place of detention (as

inted by the Chief Executive pursuant to section 16 of JOO) until his appearance
before the court, unless such detention would be im icable or the juvenile’s

health or behaviour would render such a detention place unsafe for the juvenile.

1.2 Court bail
[2-12] Part IA of CPO includes sections 9D
defendant with a qualified ri
believing he will:

m association with
f justice. Section 35

and 9G which together provide a
ght to bail unless there are substantial grounds for

(1) fail to surrender to custody as the court may appoint; or
(2) commit an offence while on bail; or

(3) interfere with a witness or pervert or obstruct the course of justice.

[Zfij];_:‘.{lﬁﬂl‘e‘Magistrates’ Courts, Part IA of CPO should be read in conjunction
with )ih'e'f)owers found in sections 102 and 79 of the Magistrates Ordinance
(Cap22'1)(MO) Section 102 of MO allows a magistrate to grant bail to a person
iccused of an indictable offence and committed to prison pending trial. While
proceedings are in progress, a magistrate may also grant bail to the




W in Hong Kong
‘ It be noted ut\oal,bﬂ.(;cording 0 seers
' have the power 10 DAll & person ¢y,
nol':fnd for a judge of the Court “l"l; éc(l
is filed an indictment to . Iry

T helow agistrate . ¢
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e to grant Of refuse bail occurs When
& m w“ﬂ-Mos‘ cases will not Progresg \.-Q'.L,
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aranc bef or his legal representative, {or baj

- arrested person bail, he should be by,
48 hours of his arrest in accordance with
__ ranted bail by the police, he may hay, been
- a particular date. The police court bail |5y,
aLEOR - in court and the magistrate must deterp;,,
e mmy until his ﬂ.CXt appearance Or grant
msenww a term of Imprisonment, any (i,
m@dish‘days'served’ by virtue of section 674
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Bail
/" - . " Ty ~ - —
_agistrate to accept a recognisance, the person making the promise 1
not be the defendant; he must be acting as his surety. This arrangéme:gp:y must

‘recognisance by surety’. The surety promises to pay a sum
:lef'endam breaches his conditions of bail. in the event the

—

[2.191 | n is a crime to indcrppify a surety under section 9F of CP() Anyone may
o6t as a surety except a sohcn.tor or his employee (who would require the Law
Society's permission).’ A magistrate or judge may ask to see bank books or other
<uch proof that any pledged money belongs to the surety and not to the defendant.
gection 9D(4) of CPO requires the court to have regard to a potential surety’s
anancial resources and other relevant matters.

[2'2‘0]‘ | smﬁes have om s to the court to ensure that the accused complies
with all of his bail % - If a surety learns the accused is likely to abscond.
he may use force Ing him to court and request release from his obligations
3 % to section 9E of CPO. On releasing a surety from his
must r a warrant for the arrest of the defendant (if he
custody@ng to section 9E(2) of CPO. A court may order
ance offered by the surety.® However, the court has

eiture and may not make the order where the suretv
o stop the defendant or advised the police of his fear that

Ia abscond, or if the loss of the money would cause the surety
ship.” The payment of the sum may be enforced as a security

' 21]The court may require a reasonable sum of money to be deposited with
the court by the defendant or by another person on behalf of the defendant as
a c_’o‘n’di’tldil of bail pursuant to section 9D(3)(b)(vii1) of CPO. The deposit is

intended to ensure that the defendant will return to court.

[2-22‘{'“1\ cash sum deposited by the accused as a condition of bail may be
forfeited where the defendant has failed to surrender to the custody of the court

&J"Ol’ﬂy a magistrate or judge may forfeit money that has been deposited
on police bail.

L

13§ﬁhlling to surrender to custody of the court

5 MR )
[2' :I; rson admitted to bail fails, without reasonable cause, to surrender
as required to Eﬁl§tody, he commits a criminal offence pursuant to section SL(1)
a"\”;’ﬁft may be dealt with summarily or on indictment. The District

(I
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Bail
/_____—t I T — P—
Bail conditions should not be so harsh as to prevent 1he defendant from earning
a living. "’

4 .'&m does a magistrate consider bhail?

1.34 V
(,)Iallpeﬂd ending trial
2-30] Bail may be sought from a magistrate when the defendant makes his

first appearance before the court and when the case of the defendant has to be
adjourned.”

(2-31] ‘An application for bai

' that has been refused by a magistrate may be
reviewed on a subsequent appearance by the defendant in the Magistrates” Court.
On the first occasion after @ a‘refusal, the court shall hear any arguments of
) ,na(acts in su ofithe defendant’s bail application.?' The magistrate is.
aw x,' not bound afan)' argument as to the law or facts on the second or

asiofis after the bail application has been dismissed.

siers a matter to the District Court upon the

the defendant may seek bail from the magistrate
District Court.?

: sgsought at each adjournment of commuttal proceedings
MO.# If a defendant is commuitted to the Court of First Instance
or trial thre notice of transfer under section 79F of CPO, the magistrate
shall hayé ..... ar power to remand the defendant or to grant him bail pending
trial 2 ’a defendant has been brought before a magistrate on a warrant
‘arrcstrelating to an indictment filed by the Secretary for Justice under the
voluntary bill procedure, he may remand the accused in custody or grant the
 aceused bail in accordance with section 74(3) of MO. A defendant

o Cabrs v, . ' SR
review a decision of a magistrate to refuse bail or to review the conditions of bail

;Eby‘tl';e»magisu'ateto a judge of the Court of First Instance.*

a

. \\- >
\

‘. alggnay be sought by the defendant if the prosecution or the defendant

eks a ew of the magistrate’s decision in the Magistrates’ Court pursuant to
aon ,53 4 of MO.?’ A magistrate may also consider bail for a convicted person

12 an appeal to the Court of First Instance under section 105 or section 113
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3: ffidavit. The judge may
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y for Justice may apply for review of
} Of a decisi
tri M judge to grant bail pursuant (o sectjon 91*{":;' rCﬂ';’(j)e ;)'
m m for Justice to i1ssue a SUMMOons supported e
or s¢ with section 9H(2) and (3), unless an order has heenm
-‘ w nt in custody pending review under section 91 of CPO), If an
{mdg pending the review of the Magistrate’s or District.Com
| the review in the Court of First Instance should take
The Secretary for Justice may rely on such matters
and these matters are not limited to those before the

e District Court or Magistrates” Court, may grant
SF(10) of CPO. Where a defendant has been charged
only a Court of First Instance judge may grant bail .
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accuse e gqnvncted in the Court of First Instance may seek bail pending

ourt ¢ Appeal (if the accused appeals against the conviction and/
to the Court of Appeal),*' or to the Court of Final Appeal pursuant

.‘ | ﬂﬁ e Hopg Kong Court of Final Appeal Ordinance (Cap 484)

e con cted accused further appeals to the Court of Final Appeal
,a 0 Kaﬁdlor the sentence). If the judge of the Court of First

the gmgle judge of the Court of Appeal, 1t is possible for him

ihm 11T
' * W
k "“M NGS AND ADMISSIBILITY OF EVIDENCE
AT
, ”._.A. ; 3‘ -
‘i AR.® the Court of Final Appeal was asked to consider
'bail hearing could be utilised at tral proceedings. The

prohlbmon against the use at tnal of materials from






