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Any complaints lodged? Duty Officer / CAPO / Court#* gl
If so, to whom’ : court record?
Do’:MwubddnB of complaint be placed on Yes /N
Any injurs Yes / Nge
ATy e od sketch of injuie s U

mmmlmmm”“ Yes/Not —~

An::mmgdmm examination / treatment been received? Yes / No#
Details: e ol B e o o e e
dentification Parade
memlmmmmbem Yes/ No*
Place and tme:
Was the clieat positively identified? Yes/ No
By whom? i . :
Are the persons who positively identified client known to him? Yes/No*
Awwqﬂmwdwmmhwhichwﬁcleonﬁmunonwucowucwd? Yes/ No*
Details of complaint: - e =
Doss client wish complaints 10 be placed on court record? Yes/No*
Travel Documents
Client has the following travel HK Passport Yes/No*
documents: HK Re-entry Permit Yes / No*

HK Certificate of Identity Yes / No*

PRC Home Visit Visa Yes / No*

Others (please specify)
Client's travel documents are located at [address) and can be surrendered to court on [date]

Address: —
Date:

Docs client need to travel abroad when on bail?
Date of intended travel: [place, time, mode)
Place:

Yes / No*

T ———

Time:

Mode:

Ball Conditions

%mw[m)wwmmumof[mlmdlm

Times:
Curfew.
s
to live at [specified address ' . \
Specified address: ] [details of owner / occupier and
Details of owner /
m and
relationship:
T
not Lo go to
Address- ( J

——

am/

%

PARA.

. Case Papers B L 7.001

| owmf“f he Court of First [ISEATICE vvenenessisseesssmmssnsshssessasssssassasssssassss sssanssssssss s 7.003

(0 T oo o i i st enepparsssasbpsoe S e 7.013
(b) Trial in the District Court ...

() Trial in the Magistrates” COUfbal

, Action to be Taken upon R |

3. Action After Reading the%




OBTAINING CASE PAPERS FROM THE PROSECUTION 1
57

g PAPERS FROM THE PROSECUTION

n. Chances for an acquittal can be ruined by poor prepa- 709
weak case and a first-class advocate represen fing 001

proper preparation of a trial or a guilty plea rests
d not with a solicitor’s clerk.

aratio

sibility for the
th counsel, an
Every client charged with a criminal offence will want 7,002
| A responsible solicitor cannot give an answer until g
horoughly. The client should be told that, until this

the prospects of success. What the case papers

on the venue of trial.

ofendant :
- he soliciton not Wi

ptaining Papen.'s.
porP® chances of acquitta
s have been studie.d t
ible to adv!
btained

qur!
be
When the accus@
ury, the SOMCILC il needG
n ttal bung2
[

gina
@ ictment. The-ndictment sets out the formal charge(s) against the accused. On  7.004
nt is a list of the witnesses the Prosecution intends to call, or

the yack of the 1
have availab ial. See Sample Document 7.1: Indictment.
The %ommiﬂal Bundle. The paginated Committal bundle contains: 7.005

%transcripts of the accused’s appearances before Magistrates from the time of
. the first appearance up to and including committal;

¢t Instance

tried | ourt of First Instance (CFI) before a judgeand  7.003
copies of the indictment and the prosecution’s

(3) Trial in the C

(2) alist of th.e prosecution witnesses and a brief description of their roles and
the pages in the bundle where their witness statements can be found;

(3) statements of the prosecution witnesses and any translations;
(4) alist of the documentary exhibits;
() alist of all exhibits; and
6) copi
pies of the documentary exhibits and any translations.

One must als
0 .
entary ex(l::i‘ti k to see if there are additional witness statement(s), additional  7.006
‘h{ough the list of u‘n(S)’ and/or e}dditional list(s) of exhibits. It is also important t0 £
Tight ask the Pmsec::ied materials and master list of exhibits. Solicitors (or counsel)
To obigp on for production of specific item(s).
7.007

the pagi Q
:ykmc ol a“dg ::tt e[:)d committal bundle, if the solicitor’s firm is instructed privately
D’P:::\t:oe 0 Act (Sez ;he Legal Aid Department (LAD), it is good practice (0 first
ample Document 7.2). The solicitor should then write to the

Mt of Just
°¢ (DoJ) requesting the paginated committal bundle.
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7.008

7.009

7.010

7.011

7.012

7.013

7.014

7.015

OBTAINING CASE PAPERS

OBTAINING CASE PAPERS FRO] 7145 PROSECL 11¢
SE N

Until the Notice to Act is filed, the client js regarded
and the solicitor’s firm has no stand;i - ©d by th
Ing. Fili Cc
is committed to act for the accused Vfithc;lmg a Notice to A:) u"“aq;ng. e -
iilase tha crongad diesi Wi rawa] ffom th Ct m%s N the Magistratcs Court where the defendant is to be tricd. As the ¢
use lSmlssc.as the solicitor ang the soj; ¢ Case May ‘b% ¢ ofice ors until a Jatc Stage. normally the application for case papcrg? 1P i
leave to withdraw from acting further (see Law S Olicitor 3Dplieg ot B et the pépcqsc. 1t is only where the firm is instructed very close 1. thc'\dl | be made
funds should have been received to cover the f, Clety ircylg, to .&% - qothe 0 2% il be obtained from the CP. Where the police are not he ::tc :)z trial
to Act. €es for trig) p.s g hat the PP T hould be obtained from the prosecuting law enforcemen.. -
befofc flip, @8 yythority the papers SHO P 'NE faw enforcement agency
. aU : -
o \ concerned.
7.017

(DLA), t.he indictment and the paginated committal bupdie w:

The paginated committal bundle will then pe fonvard:d © Will b |
act. ff)r the accused, together with a Legal Aid Certific (0 the Solicitg b L The
solicitor to act on behalf of the accused. ate and a Joye, Rl g intery

On receipt of that letter of instruction and the Legal Aid ¢ s ,
2% A4 Lertifica, g,

(0
. \
' ” (3)
@ L)

O

to Act that have been filed at the Court Registry should be sery
to the case. This includes the Secretary for Justice (SJ)) and(

legally represented, their solicitors.

Where an accused has been granted legal aid, the r.5 ments about =

not ?Pply. However, a solicitor representing a client gal Aid o | (6)

additional obligations over and above the duties" f fundd TR

(see Chapter 18: Duty Lawyer Service and t | (7)
(3)

?

ingocumcnts fon g 9)
er bundle (see A F (),

District Court.)

. wf "7
rward the pagn®® =
gerof s -

(b) Trial in the District Court

@°

If privately instructed, the solicitor g ed to ob

ant “fho will have been serv ithithe pagin
Practice Direction 9.4, Criminal Proceedings |

If the firm is instructed by the DLA,
bundle to the assigned solicitor with a Tegal Aid Certificate and 3 .

to act for the defendant '
ourt and <"

A N ﬁ . ’ 2 . tC - :.
otice to Act should be filed with the Registrar of the D:-:tsr;;tcd. thelf kdr:»

N

D will fo

the D?J and all of the other defendants or, if they are rep ; 114)

sentatives. In privately instructed cases, this should be done only ththe Noie® [ |

have been received to cover the fees for the trial. In legal aid case> | -
116)

should be filed on receiving the Legal Aid Certificate.

(¢) Trial in the Magistrates’ Court msf" :
court”
P

or
C Case) Court

Obtaj
in Papers from Officer in Charge of the Case O
Case or th°

(CPs).
) The Papers may be obtained from either the OC

- o Bundle
0'.0“% ] i\‘{orc . Magistrate. The p

= be Jefendant may have some relevant papers. such as the charge sheet or a copy of
elends \

ac
‘;.& of all records of interview. both cautioned and without caution.

allcgedly ma
anv video or audio recordings.

5) copiesofa

copy of any Notice

of Documents. There 1s no bundle of documents as such where the tral 15
‘ D
articular documents nceded must be specifically requested

or a copy of a vidco-recorded interview (VRI). To prepare
wing should be requested:

ICW unde
{ the casc for trial,
: of the charge sheet or information laid before the Magistrate. and
\ E additional charges,
swer(s) to charge(s).

(,@a y drawing, sketch, or plan of the scene 1n question.

de by the defendant(s) to the Police or other authonty. including

nv entries in police notebooks allegedly signed by the defendant.

to Persons under Investigation by or Detained in the

Custody of the Police:
a copy of any medical report or other expert report.
a copy of the Government Chemist’s Certificate 1n €ases involving
dangerous drugs:
a copy of the list of exhibits;
copies of all documentary exhibits;
a copy of the Brief Facts:.

OdUCCd

; - . ts to be pr
a copy of the certified translations of all Chinese documents p

in court (if the trial 1s to be conducted n English).
oral statemen
atement was alleg

t_the time. date.

{1t s alleged that the defendant made an - made:
place and name of the person 0 whom the st )

any. of the defendant:

a copy of the cnminal record, it
tnesses.

~ - ‘ - . ¥ » n Wil
copies of the crininal records, 1f any. ot prosecutio

jtness and
nvestigation of an prosecution ¥ It

detanls o any current crimmal 1

tull partculars: dn

srl S |n\01\'~7
. - . e officer(s)
details of any disciplinary findings against an pohe
the case and full particulars:
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7.018

7.019

7.020

7.021

¥ to the DoJ for CFI

OBTAINING CASE PAPERS

(18) details of any complaints.or disciplinary proceedings pend;
police officer(s) involved in the case and full particulars. N8 againg

copies of any unused material; and

(19)
(20) copies of the statements of the prosecution witnesses,

It is not a legal requirement, in Cases before a Magistrate, for the prosecyn
on

qvailable cop!

will be made available provided a letter is sent to the OC Case specificall

the
is reasonable and necessary 1

need not be given why
Document 7.3). The letter should:

(1) be on the firm’s letterhead;

(2) request
whether these persons will give evidence in trial or not;

(3) certify that the statements are reasonably and necessarily required;

(4) request such items in para.7.017 as are applicable to the cascirao&:;.

(5) be signed personally by the defendant’s solicitor whose name. should appex

below the signature.

When the letter is written, the solicitor may not know the names ‘
The request should be for the statements of all pm'sonsﬁm whom ggemcnﬁw
taken. That .WOrding covers persons who have bquﬁnt'ediewed but.may no be calke
as prosecution witnesses. A solicitor should nét simPly rely uponﬂ_a.;estﬁndard
Each case must be considered separately,afid itanay be necessdry to fequest i
matenal once the statements of the proséeuéoﬁ livitnesseszbiﬁgzscen read.

2. ACTION T0 BE TAKEN UPON RECERT .OF THE CASE
DoCUMENTS h
.rb ! d . ’ '¢
thccs:me ,egamr;lo be adopted following the receipt of case papers will be ““nw
ess of the venue of trial, The following deals with CFl P“"ccd g 4
pagi®™

Check :
COmn:ttt:Iequl::cllllit::nL Always check that the indictment and a com plefe poid! fof
case preparation. N ve been provided. Studying the indictment i thf S%k < fr
damenta] 1o und;: rsz;:,d a systematic reading of the paginated comm¥ o 6 .
committal bundle wil|: ing the prosecution case. Additionally, readivg = o
ecution. The Defe ill indicate what further information must b€ sough! fro s
rial that might c¢ must not simply assume that the prosecution will pre cted e
assist the Defence. Sample Document 7.4 setS out @ sug.gc 3
and DC cases. The letter should be adapted 10 the circ -*.;ou""f'
ndictment sets out the charge or charges (fef‘“'"':d to %%

&

o5 of the statements made by prosecution witnesses. In pragy 10 mal
: , g

statements made by prosecution witnesses. The letter should also co:ﬁ::zf’
1

n the opinion of the solicitor acting for the defepgyy
Y

obtain these documents to enable the Defence to prepare and conduct its case,
the requested witness statements are required (w; ;::

the statements of all persons from whom statements were tae

ﬂmmght or their overall capacity or s
1eevint in drug trafficking cases, for example.

of all thewitgess,

<70 BE TAKEN UPOR RECEIPT OF THE CASE DOCUMENTS

On the back of the indictment arc the names of the witnesses the

to call at trial.
often include photographs. These may be included
tal pundle or may be served separately. Photographs of the

‘ 1 be of considerable help in understanding

reading of the statements of the prosecu-

hat photographs were taken even though none have been
e solicitor should check whether the client was provided
pl;s which can be used for the time being. In any event, the
ked to'provide a set of the photographs. This can be done by

{ 7.4). The sooner photographs are obtained
ics of photographs (which are blurred and/or in

d committal bundle. It is not good prac-

aremeludcd in the paginate
§co ctual prints. Photocopies will

fice u; rely upon W’bpics. It 1s essential to see the a

oot have hé clarity’of photog_méh?@prints.
its. Non-documentary exhibits such as VRIs may

m'tmq;l)ocumcntaﬁ EX‘“D
Other 20! - ey are not provided, they must be

“jed-with the bundle. If th

(t ackessarily be proVi .
equested. Other_non-documentary exhibits, such as weapons oOr mobile phone(s),
'ould be viewed by arrangement. It is not enough to re

ly on photographs of exhibits.
size or characteristics of the non-
ble an assessment to be made of
e are matters which can be very

shotographs will mot always adequately show the

Seertacy Exhibits. Similarly, they will not ena
tructure. Thes

on of the case is to carefully study the

Research on the Charge. The first step in preparati
nce(s) in the indictment. It is impor-

saement of offence(s) and the particulars of the offe
! 10 refer to the particular section of the ordinance under which each of the counts in

:mmm has been laid to confirm that there is such an offence in law. There have
e procedmlt have been conducted under incorrect sections of ordinances or where
b rdinance m“"?mnts of the correct section have not been satisfied. Reference {0
ofthe SJ to proslec als°.mdlcafe whether any particular formality, for example cons?nt
vith, the mbseque::e’ is required. If the necessary formalities have not been complied
Theis absolutely 1 trial will likely be a nullity that wastes time, effort, and resources.
10 the Mus; fx’l‘l“t in going on with proceedings that are a nullity and there 1S DO

0 prosecution. The acquittal on a nullity is itself a nullity and is no bartoa subse-
osecution g the def correct course would be to draw the attention of the court and the
m‘“ﬁ"s it from fafl-ect .as soon as it is apparent. There is a duty to assist the court by
Ing into error and a duty to the client not to incur unnecessary costs.

"Ol’ding of
¢ach count should be examined to check whether:

) it
) itis bad for duplicity:

2 :
) dny lime limits hav

5 ¢ been complied with;

) itd;
Isclo
| >¢S an offence known in law; and

161

7.022

7.023

7.024

7.025
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7.026

7.027

7.028

7.029

7.030

7.031

7.032

OBTAINING CASE PAPERS

For cach separate offence there must be a separate allegation
exactly what the alleged infringement of the law is, Where
or counts allege more than one act or more than one
count(s) may be bad for duplicity. Whether a count is b
of fact in each case.

S0 that th,

infringern. - S °fthek%

gemem of C%
t
ad for duplicity ishe lay, N

d queq

A Iog
Where the indictment contains more than one count, it m;
in the alternative and the prosecution alleges that the g

the other. If this is not clear, write to and ask the Progec
in the alternative does not infringe th - : : |
S ge the rule against duphcit)'- Each » L"mz

tains an allegation of a spe?iﬁc criminal offence, and it is left to th count gy,
whether the defendant is guilty of an offence and, if S0, Which ope. € Coury g, devige

Where there is both a conspiracy count and a substantive
same conduct, the prosecution will be required to elect wh;
on — either the substantive charge or the conspiracy charg
Direction 9.1, Conspiracy (Appendix C).

ght be that the COu

. of i
ution for Clari ﬁca?nc eoll'llq

Count arising . e
¢h count it wj Progceg
€, but not by, Practic

When considering whether a count is correctly worded or wheth
is necessary to consider the requirements of the Indictment Rul
Leg.). The Indictments Rules are subsidiary legislation made un
the Criminal Procedure Ordinance (CPO) s.9.

er it is defective, 3
es (Cap.221¢, g
der the authofily of

Objections to the wording or correctness of a charge will normally be taken 282 pre.
liminary point before plea. These matters are not merely legal niceties; he sccus

must know exactly what offence is alleged. Knowing the precise éffence and its par-

ticulars narrows the issues to be dealt with by the Defence.«Raising such pointsuay
throw the prosecution case off course. The proper time for objections is beforeapks
Is entered. It is not appropriate to save such objections.for use on a possible.apped
in the event of a conviction. The advocate has a duty.fo assist the courtas well a2

duty to defend the client. Both duties require that.objedtions are made at the carlis
opportunity.

The essential elements constituting the offenee should be ehecked. Reference shoul
be made to, for example:-

(1) the Ordinance(s) creating the offence orffences in each count;

(2) relevant case law; and

namely, Archbold ot

(3) the latest editions of practitioner reference books, =

Kong, Halsbury's Laws of Hong Kong, or the Annotated Ordi

Understand the Essential Elements of the Offences. Unders .ta o ta
elements of the offence(s) is vital. In subsequent studies of the witness 3 ot 10
solicitor should consider whether the prosecution’s evidence s : uﬁit;:e client’s P |
each and every element of the offence(s). Similarly, when takm,g t ision |
of evidence, it will be necessary to consider whether the client’s V¢
amounts 1o a Defence against the count or counts in the indictment.

(ONTO BE TAKEN UPON RECEIPT OF THE CASE DOCUMENT
S

pe Indictment Rules.. Indictments must comply with g
imit within which the SJ must instityte proceedings ie
in

U d can apply to a i
¢ ., CPO s.14. An accused can apply to a judge of the Cpy
p&d’“i sel Olfl':»r":l discharge, after the filing of the indictment or S

w,ﬂigﬂf“j . considers the evidence disclosed as insufficient to estabjsh a Prima.
e CFl juc he accused for the charged oﬂ'en.ce or any other offence for which
convicted upon that charge, the judge can direct the accused to be
pe Of lgPO < 16(3)) or require the SJ to file an indictment within 2 specified time

&wgcd ()(a))- The discharge, subject to an appeal by the SJ to the Court of Appeal

(70 ;:’66(!2(:?0 s §1E, operales as an acquittal of the accused.

CA) ‘ :
‘ —r include only those charges upon which the accused was com.
% ial. The indictment may include, either in substitution for or in addition

m:;dm trct ngthcloffence upon which the accused was committed for trial, any
pennts CHATBPE

rounded OTfacts or evidence disclosed by the committal papers or by addi-
msﬂagnc@ served upon(the accused after committal for trial: CPO 5.24A(2),

w eDistrict Court, the dd.jcumcnt setting out the charge(s) against the defendant(s)
54150 an Indictment. In cases heard in the Magistrates’ Court, the offences alleged
yinst the defendant are set out in information, complaints, or charge sheets.

Look fof Missing Pages. Before studying the paginated committal bundle, the solici-
o Suldhave checked whether the bundle is complete and make a note of any pages
hich are missing or illegible. Replacements should be requested from the prosecu-

bon immediately.

Tnnscripts before a Magistrate. Copies of the court record of proceedings when the
wnsed appeared before a Magistrate, from the time of the arrest up to and including com-
maal, wall form the first part of the paginated committal bundle in cases to be tried in the
(FL Pay attention to: (1) the dates when the acoused appeared at court; (2) whether there
‘“_"83' representation on each occasion; and (3) what took place on each appearance. In
rrtcular, check if the accused had complained about ill-treatment by the police. If the cli-
@allegesthat force or other mistreatment was used to obtain admissions made in an inter-
" explanation will be needed if no complaint was made to a Magistrate at the earliest
“wortanity. If the accused was represented, this question will be even more pertinent.
s“t"ﬂmts of Pro
%4 e other case
"8 months aheaq
ks are Made wh
Weriooked later o
“ictions i ¢
"5ders to be g

h“b()t
l, syoh as ary'to make extensive notes on the contents of every witness’s Statc-

secution Witnesses. The statements of the prosecution witnesses
documents must be read thoroughly. The trial may be weeks or
and it is advisable to make notes of the important points. Unless
¢n the statements are read through for the first time, they may be
1. Making notes may lead to identification of discrepancies and/or
he prosecution case. It may also be helpful to list what the solicitor
¢ significant things said by prosecution witnesses in their statements.
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7.033

7.034

1.035

7.036

1.037

7.038

7.039
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7.041

7.042

7.043

7.044

o BE TAKEN UPON RECEIPT OF THE CASE DOCUMENTS

O BTAINING CASE PAPERS ACTION
- to identify the location f :
parge(s) in mind, identify each piece of evidence linking o with mOder” oy e T e e
w“het; ' tcfence Make notes of the parts of a witness statemen; Whlcl(: acc“3°dto  3ls0 poss’ , mobile telephc’ﬂ‘:be it Oy an alibi
alk;gto :c)lentify the significant evidence APpegy imp:: 1:; nade us;noglicito" should at Jeas
tan y . hibits and the d X
vhen each witness statement was made: dcfcﬂ“" T hibits- A list of dqcumentary €X n : e documentary exhibits
Study the dates nmen“‘ry EX ally be found in the paginated committal bundle after the state-
. - ill norm exhibits should be exami
(1) Incases where identification of the accused is an issue, 3 lapse of ¢ I;.ﬁc[ves W‘el(l: g witnesses: Documentary amined carefully.
the date of the alleged offence and the date when the Witness ;;me.bq“‘“ gents of prO° s include written records of interview(s) of the accused both
Jccused on an identification parade may be significant, lifieg g, Documeﬂ‘a'y cxhlu tlio" These may take various forms, namely:
fter ¢4 ‘
reand :
e ic r’s notebook and signed by the accused;

nt descriptions of the culprit given immediately after the off
ence

7) Diftere .  Im »
(2) reported and at a later time may also be significant. Wy ) qtries M de in a police office
(3) There may bea significant lapse bet\‘ween the time of the allegeq o 5 written records,of interview;
fhe i 16 VICTHR A0S compaint to the Police, This may b, icm“nﬂ a ripts andtheir translations of VRISs; and
' ' ' . Th . transcrl
S mvol.w ng scxual offences. The reason for the delay migh need i, ) - ife accused gave when charged with the offence
explored at trial. 2 1o aaendBe
(4) Where a witness has made statements to the police on different dates, g, L 16 of Interview When reading a written record of interview, pay atten-
police have on occasions put together a “composite” statement comiy witten Recor
4 \gon 107

the contents of several statements in one document. The composite
may conceal discrepancies in the original version given to the police |}
necessary to obtain copies of the original statements and examine ths

carefully for any discrepancies (see Sample Document 7.4). (2)

()

tatements made by prosecution witnesses, be-alertto inconsiszs

When reading the s
cies or any account of events which appear to be odd or unexp~|gined.&dakea epars2

note of the date and times of important events when rea .
committal bundle. These notes can eventually form a :f" ogy of eyent:
counsel will find very useful both in understanding th i
the trial. A chronology will help provide an overall .\ﬁév?of the wr:lf ;
similar chronology is prepared for the Defence case, this will Jikelylead to early i
tification of inconsistencies and areas ofConfliet.

4)

; (5)
(6)

In particular, in cases involving triad gangs, civilian progecution WITes” mtff:
statements and defendants in records of interview_Willlikely refer (€ other P"‘:‘C; "
by their nicknames. It is helpful to record each nickname and try 0 rel.atc . 5
proper name of the person concerned. Also note which witness mentions the | ;
name. A list of these names can assist counsel at trial in understanding the ideot? (8)

the different persons involved. [
ecution WItheS® .

on
d had ¢ 30 08

may 35K
d must Ww

Make no.tcs of any telephone numbers referred to by the pros
Prosecution may use telephone records to show that an accuse
other persons involved in the alleged offence. The Prosecution
% draw an inference that such contact indicates that the accus®
mvolve.d In the offence. Sometimes this evidence only becomes clezfr durt
By noting the telephone numbers during the preparation Stage: it is PO

whet
ner the accused telephoned other persons involved an
offence.

&)

ot ¥ Tm”"ipts and
. Itis nece

gth‘:mi' (1)

®) chee
. b K the
d iS thCl'Cforc Il 0) dCcu

the tifne, 'date and persons stated to be present at the interview;

the wording of anything said to
the caution itself, and whether the accused was recorded as having confirmed

the accused before a caution was administered;

that the caution was understood;

whether whatever the accused wanted to say was written down by the accused,
or if this was done on the accused’s behalf by the interviewing officer;

what the accused had said or written after the caution;

the language used or attributed to the accused: be alert to a formal or an
official style of language or the use of terms which might not be the accused’s
own words or which might indicate if assistance was given in the selection
and use of words;

i fquestiogs were asked, and if so whether they were in any way objectionable
(¢.g. leading questions);

;h:ther - procedure by the officers during the interview complies with The
ules and Directions (see Appendix B).

Translations of VRIs. Most interviews are now recorded on video-

Ssary to:-
View the Videompe-

facy of the transcript; and

chCCk an ;
Y ranslation of the transcript for accuracy.
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SAMPLE DOCUMENTS

DCCC [ﬂumber] ]

IN THE DISTRICT COURT OF THE

HONG KONG SPECIAL ADMINISTRATIVE REGION
CRIMINAL CASE NO. [number] OF vear]

BETWEEN
HKSAR
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[name)

_1
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\

Filed the [number] day of [month) [vear).
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[ firm's reference]

[}‘eq,]

() Bal Pending Appeal in the CFI
{c) Ball pending appeal in the CA

e
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Y1 Extract of Record of Bail Proccedings

CHAPTER 9
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.
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12 Notice of Bail Application or Request for Variation of Bail Conditions to the

Court of Firgt Instance

........
..........
............
...........................................................

y)
Smmons 1o the Court of Appeal Tor Bail Pending Appeal .o

y
¥ Affirmation i Support of an A

pplication for Bail Pending Appeal ..o




INTRODUCTION 229

(f the prosecution does not intend to ask for a plea to be
r. adjoummem for legal advice (o.r obtaining papers from the
5“9'0 Jient seeks an ¢ does not intend to plead guilty, the client will want to
,tcﬂ—“.a ) of if the ctl“: jeals with application for bail in court. Police bail is dealt
' - e
. hap a Detained Person.

9.001

‘ih,nChﬂP dinance, Part 1A. Criminal Procedure Ordinance (CPO)  9,9¢

ina] P : rocedure as to the law governing application for bail.
OB ovides 3 dc.:;lidaﬁ sections mentioned hereinunder refer to the CPO,.
ise Spec] N

| igaright and not a privilege. This is enshrined in Hong 9,003

darrested or detained on a criminal charge shall be brought promptly
(3) A“Y"," 1or other officer authorized by law to exercise judicial power and
befoge "%ed to trial within a reasonable time or to release. It shall not be
:u;:é':l rule that persons awaiting trial shall be de.tained in custody, but
elease may b¢ subject to guarantees to appear for ‘tnal, at any ofher stage
of the judicial proceedings, and, should occasion arise, for execution of the

judgment,

lader s 9D(1);"a court shall grant bail to an accused person, except in the situations  9.004
irssed in 5.9G(3)-9G(9). Section 9G(10) prevents a Magistrate from granting
| “tlioa Defendant charged with murder or treason. Hence, the burden 1s upon the
§ rosecution to show that bail should not be granted. When bail is granted, it may be
Wjectto such conditions as are necessary to ensure these requirements are met.
Grounds of Refusing Bail:

Riate ‘0' the reasons listed
Tied if there are substan

5.9G. Any objection to bail raised by the Prosecution must ~ 9.005
t.mder $.9G(1). The section provides that bail need not be
tial grounds for believing that the Defendant would either:

Thege are: to refuse bail, the court may have regard to the matters 9.006

our, de
Meanour and conduct of the accused;

ro ,
'y ties, ang » mployment, occupation, home e

fancial position of the accused:
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9.007

9.008

9.009

9.010

9.011
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(4) the health, physical, and mental condition of the accused:

(5) the histo
(6) the character, antecedents, and previous convictions, if an
’ Y,

(7)

(8) any other thing that appears relevant.

ry of any previous admission to bail of the accygeq

. , of the g
the nature and weight of the evidence; and Clseg

As such, bail cannot be refused simply because the offence is serious, th

case appears strong or the Defendant has previous convictions. SUCh'm € pros
go to whether the Defendant will surrender to bail, commit another Oz'cts, hw.m.
bail or interfere with witnesses. This is a distinction that must be “Pprecci:(c:d%'m

CCUtion)

2. PREPARE FOR AN APPLICATION FOR BAIL

(a) General points to note

Do Not Lecture the Magistrate. While practitioners must be conversant with t:
statutory provisions relating to bail, successful applications are based upon commen
sense. It is not helpful to lecture the Magistrate on constitutional rights or the nghtto
bail under CPO Part 1A. The Magistrate will already be familiar with these statiloy

provisions.

In most cases, the Magistrate’s main concern 1S
(ie a failure to surrender to custody on the appointe
persuade the Magistrate that if bail is granted, the De
the next court hearing. Even though bail is a right and notap

must be approached with this practicality firmly in mind.

d date). The objectives bed

fendant will appearen the f‘”‘,"(
rivilegey fhe 2P

There is no set formula for making a bail application. Every ad e
it is adyisabk

sonal style. For an advocate with little or no court eXpérience, L
the application to ensure all relevant points arc._madé without repctiti(”" The follo™
structure may be adopted: '
(1) Briefly inform the court of the Defendant’s personal particulars ema::;":
those points which suggest that the Defendant will comp
conditions that may be imposed. | L

(2) Address the particular objections raised by the prosecutio”

counter them.

(3)  Put forward realistic suggestions for possible term> of bail

:::,t mtlo a:lhvance the Defence. On an application for bail, i‘t .is e’
case a:e 4 Defendant’s case when dealing with the rcliabl!lt)’ ¢ Dcfcnd""‘ o
court trial on an application for bail. A short discussion with the ntaﬁ"cc o
cells does not provide a sound basis upon which 2 legal represe e 08
i1l not b€

a case for the Defendant’s acquittal. The Magistrate Wi

_ssnuctions. Samplé Dectiment for Du

whether the Defendant willabscood

vocate deVétoQ& o

PREPARE FOR AN APPLICATION FOR BAIL

fore the Application for Bail. To facilitate prompt release
e solicitor should contact a friend or family member of

courl grant bail, th

. dcpositcd with the Registry for the amount ordered by the court,

g cashean b
o available for surrender, if required, and

nt's travel documents ar

o) the Defenda
plete the required formalities

j) the qurety 18 10 and able to attend to com
(
for bail.

) Personal particulars of ,(lpe;défenda nt

Take Instructions. Detailsof the Defendant’s character and background will have to
(e célls. Confirmation of any previous criminal

i chtained during he mte
cution’s objections to bail should have to

xanctions andadvance notice of thewProsce
“Particulars, such as how much cash the Defendant

teghlamedfff()m the prosccutor.
reties, and whether travel documents can be

@ mle.mens who may stapd as su
ataderéd. should begbtainéd from the Defendant, family members, or those giving
ty Lawyer [Green Sheet] might be useful.

deBac'l\;gfhgndvof the Defendant. Address the court briefly on the Defendant’s
darater{Certaint points may be highlighted to show that the Defendant is unlikely to

ond, Rélévant factors would be that the Defendant:

rview In.

{1 . |
) ;m 'bom in Hong Kong or has lived here for many years and has substantial
amily and/or business links in Hong Kong;

) has .
a fixed address and has lived there for a particular length of time, OWDS

the .y .
property or it 1s a public housing property granted to him or her;

marrlc ’ . .
d and resides with his or her SpPOuUsC and € dren;

4) ,
a5 N0 criminal o o ,
riminal convictions in Hong Kong (this becomes more relevant the

Ion e
§ hg "the Defendant has lived in Hong Kong);
Should th .
ere be previous convictions) had not committed

¢ offc : :
“eeurred o e FOnxtnltted were relatively minor in nd
1€ considerable time ago; and

has regul
and hyg

ture, or that they

16)
ar ¢y
nployment, has been in that employment for number of year

egular carnings.

guments why b
Prosecu

or more of the following ar
mselves grounds to refuse bail. The

231

9.012

9.013

9.014
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0.016

9.017

9.018

9.019

9.020
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however, put them forward in an attempt to persuade the M

agist
be withheld under .9G(2). SIStrate thy b, "
Lengthy Imprisonment Leading to Risk of Absconding, The eravi
offence may be difficult to deny; however, it is often a que 1ty of the leg

. . stion of g
all robberies are serious, but how serious depends on factorg sucheisre:-hl?o; o
fether (g
|

so, what type of) weapons were used, whether violence was include
any injuries caused to the victim, and whether the robbery gy
premises. It may be possible to point out that the offence is not
its kind and argue that while there is always a risk of absconding,
circumstances of the case.

d» the CXteny of
e 0 regigen,
the MOSt Serigye

it s unlikely 10 the

Likelihood of Interfering with Witnesses. The court will be concerned wit

venting Defendants from interfering with witnesses. However. this objection mpr;
countered by suggesting that it be made a condition of bail that the Defendam;h,ﬂ
not contact prosecution witnesses directly or indirectly. The Prosecution may sug
gest that this condition would be ineffective because the Defendant works o fi
near the witness. If the concerns raised by the Prosecution appear reasonable. it &
best to acknowledge the problem and suggest solutions. It may be necessary for t
Defendant to reside at another address or to find work elsewhere if bail would not b

granted otherwise.

Strong Evidence and Likeliness of Conviction. The Prosecution has the advantaget!
knowing the evidence against the Defendant. The defence solicitor should bealﬂffl
any weaknesses or inaccuracies in the claims made by the Prosecution, fonmﬂ‘iv

(1) Are the witnesses for the Prosecution independent, or arethcy agcomplxs
giving evidence in the hope of securing a lenient sentence?

(2) Will admissions (if any) made by the Defendantbe challenged”

| 4 . W\ Em )
(3) Is the evidence of identification of the Defgndgnt-rchablc? Hav"‘% 4
the solieitor mdY

the identification parade (ID Parade), for example, Sprit. Ths
that the witness only claimed the/Defendant might l";g\fbc‘t weaken &%
not a positive identification. This kmowledge might'--be..ll*d ;
Prosecution assertion of a strong case.

14
\ der whel™
For Further Investigation and/or ID Parade. It is niecessary f© ch:::lha
Prosecution’s claim is reasonable and well founded. If thc. pOI-lcc dtoask
10 question the Defendant on the offences charged, they ml.ght mtcnua
offences in hopes of obtaining admissions to unsolved crimes:

- . be puton A~ 1 pyde”

mmd in police custody is necessary for the Defendant 10 P ttend an D '
a valid objection to bail. The Defendant cannot be compelled t0 @

any event, suspects on bail routinely attend police stations t© t?kctc in ID
Arrangements can be made for persons in jail custody to particip?

Likelihood to Commit Offence Whilst On Bail. A Magistmw’l‘ hat the %
grant bail if a Defendant is likely to commit further ot od 10
Was on bail when arrested is not conclusive evidence of likf:hhooul 0
tWo offences may be very different. The second offence may "

10
P ting FactO"

P that the
g the nSk
A5

i .
ggﬂ\ﬁcamly S

hganting'bdll, a Magistrate 'mly impose one or more conditions.

PREPARE FOR AN APPLICATION FOR BAjr i

However, the commission of further offences when on bajl

for sentence in the event of conviction and arguably this
Defendant will not answer to bail.

be repcatt:d.

f Abscondence. A court will be reluctant to grant bail to a 9,97

istory of AD abused the trust of the court by absconding from

endant 1| be more ready to conclude that the Defendant cannot be trusted.
it W

ssible to argue that the Defendant’s circumstances have changed

et Y 0 P hscondence, for example:

nce that a
e Defendant may have absgended years ago but is now married and has
Y children and stable employment;

o) the carlier offence may have-been more serious than the present one; and

3) lookingat all the éircimstances, the Defendant will appear for trial if released

on bail.

) Conditionts of Bail
9.022

) Cash

Dpesting'Cashwith Court. This is the most common condition. Defendants can
rqdiedg eposit cash with the court. That cash is liable to be forfeited if the
Madantabsconds or fails to comply with the bail conditions. The deposit of cash

9.023

{hies as an incentive to comply. There is no fixed amount for any particular offence.

B amount should be g “reasonable sum” and only for the purpose of securing the
krto custody of the person granted bail.

L,ﬁ:';g e amount of the cash deposit, the Magistrate will take intc? account all
% mmu:e@ ances, such as the Defendant’s income and other ﬁnangnal resources,
'*Defendan:,s " tt?e offence, the apparent strength of the prosecution evidence,
* Previous convictions and any history of abscondence. The advocate

0l be
Piepared to address the Magistrate on all these matters.

9.024

9.025

SIF; The Solicitors’ Guide, C hapter 10.19.

) Surg,

s‘"‘y to En
4 Sure
D’::‘: 2 o mpliance with Bail Obligations. One or more pe

Cnsur e
& fails to © that the Defendant complies with the obligations O
w“kamo"n dO 80, th

rsons may act 9020

£ pail. If the

it
¢ sureties risk forfeiture of the amount of cash d¢Po™

Upleg . . . 2
%{: of 3 Slateg 8eA by their recognisances. A recognisance 1S d promise {0 pay
0 Sum of

fer to baj)

the Defendﬂm's

money if a specified event occurs, that 15 ttached 10 bail.

When required or the breach of conditions &

B
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234 BAIL
9.027 &
- f&:j m?h: Resowrces. The advocate: should be
Magzstrate on surety’s resources, the , p 235
Defendant and any other relevant : surety s influen to leased ON bail or permit the travel d
. - matt o5 ce 2dresg ¢ 1o be I ocument
resides with and/or is related atter. This might incl and contry b | 0 g time aftet the Defendant’s release. to be surrendered
the Defendan to the Defendant, and the i Ude Whether O t 'ﬁ"’hmlmd
2 L '“ﬂuﬁncc the s the mrq ctions on Whereabouts of the Travel Docum .
0028  Fully . Urety pa ke [pstr¥ ; ents. Magistra .
{ ully Advise the Surety. Before offerin O @,b‘mﬁous about releasing Defendants before the travel docum tes will  9.033
ensure the proposed surety or A fulls uancslurct}' OT sureties, the ‘pedwh‘" 4dvising the Defendant about bail, one should take i C:tlts are surren-
11‘1‘g and capab le of fulfilling them. The persons erstand their obligatio:sd"ocalc Mg M of the documents, whether any person can bring the dOCun':ons as to the
as the Magistrate will want to be sure the Qﬂ'er.ed as sureties sho and are o bow 100 < needed after release from custody for the Defendant ents to court
understood. obligations of being a su'd bc“‘cam pcaments and surrender them to the court. Common travel documento l:emeve the
9029  Solicitor Not to Act as S urety are gy, J png Koog Special Administrative Region passport, pas b th include the
G urety. The Solicitors” Guide, Chapter 10 -, the Returm Home Permit and the British National (Overseas) Pass :o:tﬂ(l;r I\;:(O(;l);.
’ 19, provi .- , .
. Provides ;i f§ \pplving to Leave Hong, Kong. Magistrates may be persuaded against |
; _ A N -
- m“ﬁﬂ for any person includin . nxﬁnans requmnz-suﬁcnder ij travel documents or Defendants not to | o
surety for bail. g a solicitor to agree to indemn foag, if thctt},_\atc_pmssﬁ'lg commitments requiring travel abroad and eave Hong
No solicitor or his ndemnify, § smalanbe secured by other conditions. Submissions tha and when attendance
without the pn C@ployee may act as a surety for bai ai'«.b&mmnced by such conditions will £ the Deteadut won'd sim-
B ull):;:; written consent of the Council [ fthl fora clientof thefm ] cRumstafices change e is a need t ll not be well received. If a Defendant’s
' - i 0 e Law ' - QW 0 Icav . -
forthcoming only in the most exceptional c-socla}']’ Whic o vary the termS'of bail. e Hoag Koug au sppiiestion cante
(iii) Nor 10 . stancs.
— . contact directly or indirectly such persons . 4 i) Report to a palice station or to th
130 Advise on the Risk of Pervert as the courtgay i) | roxteOpi o the office of the law enforcement agenci
its both di . erverting the Cours R | wcﬂldition. A BENCIES
direct and indirect e of Justice. This conditi i station Defendant may be ordered
m geperal. It is normally di contact with a named person Of ;I:oseam on“m.pmh% -.S;m“;"’ to the office of the law enfi ered to report to the DO of a particular 9,033
from committing the ﬁlymhdlﬂier cult to oppose because it seeks 10 deter t: nDefa ) B -mspcs cified hours. There are couﬁ'cti(;;rm‘lent agencies on specified days and
Irrespectiv offence of attempting to perver ’ arh Monitoring and : icting views as to the effectiv
e of any such conditi mpting to pervert the course.of it/ nad; g and enforcing these " eness of such
Defendants - condition attached 5 AR T inconvenienc th conditions cost the a th 17 -
not to contact ; to bail, 4t is always prudentto want | Masexs e the Defendants. A D _ uthorities time and
come mnto evi prosecution witnesses in -y Ui . ml)' abscond as > efendant with a reponm Sa
ome into evidence at the trial with messes M any-way- Any suehcoptict mE* e dear tha this . s Defendant who & Dok rei g condition may
directly or indirectly seeks to potential adverse- ¢onsequepces.A Pefend™ B ®Risafailyre occurred as soon as there is ‘efqaﬂl.nfed to report. However, it will
evidence is at risk of bei de witnesses.not (o attend eoutt Or 10 hange e W T 0 appear at court on the ? ure to report, rather than when
ing charged withfintending to pervert + the course of jusi% i‘mljummon& Whe oy ok i
Gv) Not 10 enter/foo withi find out fropy re reporting conditions are lik .
9.031  Object; 4o within a spéeifitd distance of specified place iegr gy ¢ Defendant before the bai ely to be imposed, the solicitor 9.036
bjective of Such Prohibiti N specipied p > " the clien wh report. It is embarrassi e bail application is made when and
does not interfere with witn on. This conditiortis intended to ensure that the Defend®® " ang y tl: X th Magistrate is m;l:g for a solicitor to have to take instruct e
force a condition not esses or commit-further offences. ¢ may be ysed 10 ¢ client is availab] ed to grant bail but the solicitor has no idea
e condiion st o contt. st peson. The s 87 o | W S—_
o ' at :
unless there is a very good of an alleged victim. This condition should 0! b° ;":ﬁ l"hg in 4 Specified address and
Ing to bail, it i reason to do so. - condition _ sinAdq nd be present therei g0
. it is prudent ve of any such e *Itu] ress Stat erein between specxﬁed times
1o come into . to warn Defendan they & Udress ed. If the ad
contact with tSllOttogotoplaccsthfe Nlhe » Make g address on th :
ith prosecution witnesses Uy Defenggpg ure the charge shee e charge sheet is the Defendant’s res- 9.037
(v) Surrender ' . d0meg would not res; t correctly states such address. If, for SO
9.032 of travel docu Ontacy ¢ violenc side at the address stated :
432 Sarre . ments and not to leave Hon Kong %33 Vith the it € Cases where it i - on the Crge sheet, for
der to Zf:""g Travel Documents. P ; g0 ‘?ﬁcs,:: Where e [;lcnm’s family me: ;Z is desirable that the Defendant shall not
difﬁcuhxcscom amy passport or tra\; lfirsons i b might ng- Pl“nd i%t Do Cleaflf ¢ndant will reside s S‘Oll.citor should take prior SIS
may arise if the Defen dZn ocument and not to leave Hong ) e L™ P10 the M, Yonaneat and in¢ when bail is granted. The solicitor should
t does not have the travel docurrﬂ‘ jered for & "V);C"“diﬁ BiStrate an the pro act piece of paper and be prepared t0 hand
10 gpg on. A “Curfew ¢ . secution when called upon to.
on °ti "
on” may also be ordered. It is 2 practical WaY 9.038

may elther p
make it a condition that the document be §

the De
does not commuit

fendant i an
t
of good behaviour on bail and
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9.039

9.040

9.041

9.042
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further offences. If it is foreseeable that a curfew conditiq
instructions from the Defendant when the Defendant is o
required to go to school/work. Care should also be taken i

to th :
time from school/work to home so that the curfew conditiop can ;ep;’;mble mu::
Cyed.

To Notify a Police Station on a Change of Address 24 hoy
The prosecution and the law enforcement authority would p
abouts of a Defendant. Be prepared to notify the Magistra
Defendant can undertake to notify if he or she would need to
she undertakes to reside at.

n Wl“ be lm
fF from schoom“"f

r's Prior tg ,
aVe tO knOW
€ Which poljce Statig

change the addres hc;

3. BAIL APPLICATION IN THE MAGISTRATES’® CoOuRrT

(a) Procedure for bail application

Procedure as Stated in s.9N. Section 9N deals with the procedure on bail applica
tions, in particular:

(1) the court’s right to make such inquiries of and concerning the Defendantasi
feels desirable. This does not extend to the Defendant being asked question
about the alleged offence. However, the court may ask,‘for example,
probation service to provide background information on theﬁmny background,

(2) the Prosecution’s right to submit evidence to_prove previous m
convictions, previous failures to surrender*to(custody, O‘hﬁ@m
criminal cases, the circumstances of the alleged‘offence and how they Tel¥
to the probability of conviction; and '

S af . & N " whith
(3)  the power of the court to consider any/other materiahor representations

It considers credible or trustworthy,
Record of Bail Application. Crinfinal Procedure (Regord of Bail Proc;id:‘ﬂm
(Cap.2211, Sub.Leg.) r.2(1) requirés a'record of all bail pr oceedings o be found
by the court hearing the application. The sample.of such bail records ¢ must inclu&

>ample Document 9.1: Extract of Record of Bail Recordings. The e¢7
da summary of*

(1) the application for bail;
(2)  the grounds of the application;

(3) the grounds of any objection to bail;

(4) the court’s decision; and

(5) the reasons for decision.

P
8! rccor l of‘h‘

Defen : . of th
dants, or their counsel or solicitor, are entitled to a COPY fusing

o Cap.2211 r.2(3). It should be obtained so that the reasons for £

P nt.
conditions, should bajl be granted, can be explained to the Defenda

godbtrates that the
“Surt after Deféndant Is Brought into the Dock. When the case 1s called, the

BAIL APPLICATION IN THE MAGISTRATES Cougr

Guilt or Innocence. When thg court is. dealing with a bail appli-
ot 550 e, and nherefore the procedure, Is very different from that when the
I;,ﬂ, fhe D ccfl\, -'l rial. The issuc 18 whether thg Defendant can safely be trusteq
* conducting ¢ . conditions will most effectively ensure surrender at the spec-
. 1t must be apprcciatcd that, on a bail z?pplication, the Magistrate
o and place- = . whether or not the Defendant will answer to bail. Guilt or
e, The application must be approached accordingly. The bail
a trial of g .
(tion so that the court can consider whether the Defendant can be
(here arc substantial grounds for believing that, if bail is granted,
abscond, commit further offences or interfere with witnesses.

e '
jeation 1> o
on bail applici

~enbail OF whether
L

i Defendant would

'Pm.mg;(;onviclions. The rules of evidence do not apply to a bail appli-
mrdo‘ thé\'ﬂ’b')’ to a trial. This is illustrated by how Defendants’ previous
wlwﬁn;ﬁm "[')cforc a court dealing with bail applications and the way they are
::Wﬁg'm the court knowing about previous convictions is ill-conceived and

¢olicitor does not understand the issue the court 1s dealing with.

\agistrate's elerkwill call out the name of the Defendant who, being in custody, will
v bught into the dock of the court. The solicitor should ensure that the proceedings
L ogtart until the Defendant is in the dock and can hear what is being said or, if

wasarythave it translated if he or she does not understand the language in which the

rceedings are conducted.

Hatify Yourself. When a Defendant’s name is called, the advocate should stand up
adtell the Magistrate that he or she appears for the Defendant. There 1s no need for

d‘ ‘ | ' . . .
\:3'“ 10 give their names or the name of their firm as this information should have
eiiered into on the representation form.

osecution’s Annlieas: |

\%‘:'\‘V?';‘Ppllcatmn. Once the Defendant has been brought into the dock, the

ok ke 0‘ rhc‘" the Prosecution’s application. The prosecutor may ask for a plea
F an adjournment (or, in older language, remand) to a later date. (To

ournment. Before addressing the matter of bail, 1t 1S nECes®

N
<\
. Oﬂc Mys

and the granting of bail are separate 155
For example, the reasonablenes
il and whether to object to it may be linked to wh

tmay be Jess objectionable if the Defendant 15 gran

g.oid a"lbl Uity
?‘Wucmgap“)‘. the chapter shall use “adjourn” to refer to setting down the date for
Wpha mkcﬁcmmcs in court and *“remand” for taking a Defendant into custody.) If
S any oh nd an adjournment js sought, the prosecutor should also state whether
“.h“h JEClion to byjl being granted.
2y o ec:)lo.opposc Adj
' ; nSldcr \vh
s Cl - A : ¥ Sy t
.{"Slder the adjoy, her to object to an application for adjournment. It s ‘mporfl?hne
I [ | : . 25

"bley > 0Of the ?)mcnt itself, irrespective of whether bail 1s granted or not.f n
} ! tak ‘Osecution’s application depends on the circumstances 0
Mghggy L CArE to - - ded any longer
| solulely Neces guard against the Defendant being remande St

et 'S . | , . e max-

W "W s threg Clc:: {1 IFthe Defendant is remanded in police custody.
u;ﬂe the Icnuh + Yays: Magistrates Ordinance (MO) s.79(1)-
~‘en~ . 0 .
Qﬁ%tc " i f Wjournmen
Dez‘q,m"”"t o thr WO logether.

Gngjg . \TO€ Weekg
STanted ks ,
ted b&lll,
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9.045

9.046

9.047

9.048

9.049
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9.058

9.059

9.060

9.061

9.062

9.063

BAIL

Sample Document 9.1: Extract of Record of Bail Proceedings

Provides
a court bail form. an

CXampkw
Offence of Breaking Conditions of Bail. Defendants should pe Warn
may be arrested if a police officer “has reasonable grounds for believic d thauh,j
condition has been or is likely to be broken”. The poljce need not Waitng “F‘an,
has been a breach of condition of bail. Where there is 5 condition pot ¢, ]llnnl thep
Kong, the purchase of an airline ticket may trigger an arrest, especially if?ﬁ{%
0.

way ticket.

Subsequent Bail Applications to a Judge of the CFI. A Subsequent applicat
bail can be structured to deal with the reasons for the refysal of bail. If the Defc""lu

applies directly to a Judge of the CFI for bail, it will be necessary to deal with e
sons for the Magistrate’s refusal of granting bail when preparing submissiong befoee
the CFI Judge. In these situations, the record will be important,

4. APPLICATION BY THE SECRETARY FOR J USTICE FOR Revigy o
ADMISSION TO BAIL

Right of Secretary for Justice to Review Decision to Grant Bail. Where 2 Distndt

Judge or a Magistrate has granted bail, the Secretary for Justice may apply toa Juig ’
of the CFI to review that decision: s.9H(1). This can be done before or afferti
Defendant has been released on bail.

Defendant Remanded in Custody Pending Review. Where bail is' granied by &
Magistrate, a prosecutor could immediately tell the Magistrate that_fﬁﬂan fr
review will be made. Once the prosecutor has notified the coust; theMagistrale “;
order the Defendant to be detained in custody and brought before:-a Judge °f,u:h
ata time and place appointed by the Registrar of the High.Court: s.91(1). A D e
detained under 5.91(1) must be brought before a Judgé.of'the CFI as soon &%

ble and in any event within 48 hours.

S. APPLICATION OF BAIL BEFORE A JUDGE OF THE CF I

(2) Principles of baj] before a Judge of'the CFI

APPLICATION OF BAIL BEFORE A JUDGE OF TyE 241

lication for bail to a Judge in chambers is not an appeal against 9 64
al"? AN PP is a fresh consideration of whether bail shoylq be

Application. An accused who has been refused bail by either 4 9.065

Judge should be advised of:

he night 10 apply for bail to a Judge of the CFI:
(1) the

catl ing successful;
. of the application being
chances of |
o) the
3) the mosl
4 the ikely legal fees and ghsbursements.

advantageous time to make the application; and

o) When to apply

Do Not Make Premature Application. The solicitor must carefully consider whether  9.066

tere 15 a reasonableehance of suegess and the best time to apply for bail to a Judge
ohe CFL dnder $.9). The cliefit Will ' want to be released on bail as soon as possible.
Cae dust bg taken, howey€r, not to make an application which is either premature or

ificiently prepared;

WEre an application for bail has been made to a Judge of the CFI, the decision of  9.067
& Judge is binding 6n the lower court. Where, for example, an accused contends that
tre s been alfundamental change of circumstances since the application to the CFI
“Wbem Could only be a reference back to that Judge to reconsider bail: HKSAR
'S“f‘,ml.eng.'

9.068

mm:‘:cd M3y wish to apply under s.9] immediately following a refusal of bail on
. :;rz:lrrea:cc before 3 Magistrate. If a good case can be mgde, it may be wortil1
atly s th': :f lhc.f release at the carliest possible opportunity. However, at suc.ll
- "“fSllgam;g andot}:mor may k“.O\.\’.llltlc about the evidence. The police may snh
Wby, for cXampe .Zre > 4 possibility that the prosecution's case will be strength-
“atbail op °“'0us’ ‘ ‘entnﬁcathll or forensic evidence. A Judge will bg relucFant 10

Charges, until the hature and extent of the prosecution evidence

Ting
4

e - - 1 9.069
Cluse >d once by a Magistrate, it does not necessarily follow that bail 9

Mia on fu(u \ ' -
g 1 . Teappearances The same Magistrate may subsequently be per

Stant p,
| dlls for X .
i “Xample because of undue delay by the Prosecution.

*TIghY s v
IS Walve . p
. Vel persong refused bail in the Magistrates” Court will be

' ~ b ] - . - - » ™~ . .n,
Magistrates® ( ourt in which the case 18 Pmc‘?qlnb
- . - - . ' p \‘
Cthat a different Magistrate to the Magistrate who initiaii

~ ‘ X ’ g S a
On the next appearance. That Magistrate may fake

9.070

the origingl Magistrate.
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