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INCORPORATION OF TERMS

indeed they accepted, that polymer suppliers contracted on standgg tos
as

hat Borealis was supplying Borecene on its conditions. The relevang " g . (hat the contract was governcd b

INCORPORATION BY NOTIIc srion

I
and signed hundreds of invoices and knew that they g SSpan o, had not been i“‘:"'i"m“'cdyi"3:j :::2 li:ﬂ?iff e clause as to gy :
ﬁwm ". WSS. mmmﬁm Borealis gave no Warran((:. termg ang ~ crank Maas ( UK) Ltd v Samsung Electronic (UK ) Ltd 1% |
W l‘e -mks" Wdid not have terms on its prCi] ‘“'I\L‘n We v ngucoeSSfUl. Thc rclcvant clause was a lCrﬂ;l :)f th()fP‘)rElllnn wWas 2116
rarned it into greet madet m on their face that all sales were CXClusivaa.sc Ordey “1p by the British International Freight Association (B[é € standard contrac:
bw’!nwvmm&mwiﬁons as-printed on the last page .I:\hﬁmcfnc(i NEEE s 5 the PmbcueS, l}/l.aas had stated that the C()n(r::l"“[.n e ~Ourse of
A\l Borealis g . COnL” ibl . g SC ‘Crn | e terms. £ gOOd numoer of invoices were al t a5 1o Subject
. , in clear and legible typescript. They we 1§ 1o BIFA terms. & als0 sent by Maas th. |
were printed on a single page Ry A €re neye WO e statement as to the BIFA terms, Whil 4as that contained
- 1 ﬂleﬁomadjudged. was fcaSOnabl : T the SAMC AR : e thCTC was no dc > 3
objected 10. Borealis Denmark, the & Cla Y entit]eq W o formally accepted these terms as app “dment in whic
; | ‘Christopher Clarke J went : o ‘eamsung formaily ] PPlicable, there was 1
believe that they wereacoepted” - Christo on to say: DA ;gppugabnhty. There had, though, been 2 mbcrzt:;;siltually none which
“In those circumstances | am quite satisfied that, as a matter of English la, (p, here reference had been made (o the BIFA terms and aiso g ghooe ¢ ¢ PaTtes
were incorporated into the contracts of sale which are the subject of these procee,i:. Qe :

oS h are et
It does not appear from the evidence that anyone at Kingspan ever read or addreqn r-

| tof Hice | ressed thes,
minds to the content of the invoices other than the amounts. But that does no ankc:h&'r
position. The test for incorporation is an objective one. ¢

i | S€ Of the United
, 45 appropriate”, [t was €xplained in

to bring the terms and conditions to the attention of the other ¢
S mgm well Hlustrated in SSL International Ple v TTK LIG Lo .
tion was held not to have occurred on these facts. S, an English ¢
manufactured and marketed condoms. T, an Indian company, formed a jo;

with S under which T was obliged to supply condoms to S. S generated

| St it 4 purchage
order that referenced S’s standard terms and conditions which included an exclysjy,

jurisdiction clause. However, the purchase order was never seen by T. T ceased

ONtract. 4 S o terms There was, though Maas which -
COrpory. o confirmythat trading between the parties w i Sought
Ompany, “ ying thi

nt \'cnlu}c

: u I Customs formalities dealt with there. This me Eene
plying the condoms to S. S served a claim form in respect of alleged breaches ('; | not haye' o b > left in the storage facilities of the air carricr.nlltt iﬁislzil:;f:;g?:q? f‘ld
contract on one of the directors that it had nominated to T's board who was withip ~ the gdoods C¢ uld be re-packaged in the shed so that they could be sent :u' .
the jurisdiction. S submitted that its standard terms and conditions had begy i(;&E clearance had been obtained. Such g >ENt out 1m-
incorporated in the contract. | \ Wt

2-115  The way the parties operated meant that, a contract, or contracts, arose cvery
month for the supply of condoms for delivery, by and large, in the following monh,
sometimes in the month after that. The final step in the formation 6fthe contract
was the purchase order, or the communication of purchase order @mber It was the
court’s opinion that this was “an odd procedure”. The [g@:@’ordcr; O thé=
evidence it had seen, was not actually sent to India. The In pany, therefore,
never saw the purchase order and, on all the evidence, @m er seen d'puschase
order in all the years for which this procedure had, ating, bubit knéw that he court still
it was 10 supply because it had got the purchase orlephurhber and was told (o which ‘Evenifithe UKWA terms had supplanted BIFA, the latter had been reasserted when
goods it related. The purchase order itself, which'was a 0n2$w0 .ShCCl docu- - Mae \%fﬁ'ﬁ emai Qg“ Samsung with a statement that they traded under BIFA terms.
ment, stayed in England and was not communicated, despig act it seemed 10 Samsung had
th

(

P."-

. ol £0)/

ol ognd t_hat Maas had done w
ce of the BIFA terms. Had the UKWA

BN

hat was necessary to give reasonable  2-118
notice of the BIFA t | VA terms never been referred to, the court
‘said that it wo ‘gvg}?‘ve had no difficulty in concluding that the BIFA terms had been
incorporated b Xgonduct or by way of business dealing. Despite such reference.
: ,ﬁj};ﬁ e court still found that the contract was governed by the BIFA terms.

ng had replied that they had mislaid their copy of the terms and requested a
be addressed to the Indian company. The court noted th urchase order hada &
reference to the claimant’s standard terms of supply on the bottom of it. However,
not being a document which was ever communicated to the other side, it was not 10V
presented in a way which would alert the defendant to the existence of the terms also pointed to the inherent improbability, in a commercial context, of ~ 2-119
or invited to subscribe to them. The reference on the bottom of these untransmit e 3‘0‘!"?'%!”3&3’2 to no standard terms at all. At best, it could only be said
ted purchase orders was the only relevant reference to the supply conditions. There Hiat Maas did not emphasise the BIFA terms since they did not wish to jeopardise
was a reference to them on the website but the court did not see how that could b¢

an important business client.
4 . o » ’ > ‘\\q?.i:-.-, Y Ny el e
the basis of an acceptance of their incorporation by the Indian company. The result Whether
by SRSy 1 L 3 -,

¢ ;u,ax.u > court also pointed to the use of the shed and concluded that the
BIFA terms we

-~

1A 1erms we “:-épﬁl_icable because the deposit of the phones was more in the
| g@_c@{ﬁ nsit movement than of a true storage.

< 0w UM s > SN0 }-?
 The conrt alen nAas s
~ The court also poin

‘ =

)

S e R B : . s g S Trtan. 212
ICEOr NOt a term is incorporated in the contract will depend on the inten- < 120

‘A% i v
Uon ot th

I the parties, an %he principles to be deployed in establishing such intention

i
A 1

V.—-—\__

153

. S &N
i

L




INCORPORATION OF TERMS

wore articulated by Rix J in Ceval Alimentos SA v Agrimpex Tradin
<ale contract sought to include the terms of a charterparty by use of
other terms. conditions and exceptions as per charterparty”. One sy
diversion clause. Rix J concluded that the clause had not been incorpory, ‘ Wag
<aid that it was a “fundamental rule of construction™ that one had to see) h:f R,x |
tive means, the true intention of the parties. To do so required the coypy 44 Objee.
number of factors: NOte 4

4 CO L’d.n‘

(1) The incorporation clause was not especially “emphatic™. «A} W
mediately qualified by “other” in circumstances where the sale ¢op,
already immediately before provided for the deemed incorporgy;,,
charterparty of specific clauses designed to deal with the proble
It was also “common ground™ that “all” does not mean what i appe:
mean. For instance, charterparty terms not dealing with shipmen_ a;’rr.“ \0
or delivery would not be incorporated; nor would terms which coyjg n(llagc
“manipulated” to make sense in the context of a contract of sale, A ncill-bc
terms were likewise not incorporated. dry
There were also factors which led to the conclusion that the diversiq
must be regarded as inconsistent with the sale contract. Th
contained various provisions dealing with the effect of war and in particulay
the place of delivery. There was, the judge concluded, no room fo an
further, fundamentally different provision relating to the same specific maty.
ter but which was “left for the sellers to deal with behind ... the curgjy of

- »

incorporation”. On top of this, the parties had in any event agreed an amepy.
ment to the sale contract which was to operate only if the vessel could ngl
reach the specified ports in Yugoslavia. The diversion clause, howe{;,
provided that a different port could be selected if an additional war ﬁ&-
premium were imposed. In agreeing to this amendment, the judge
concluded, the sellers must have realised that they were agrecing op
something at odds with the diversion clause, as the buym Would have
realised for themselves if told of that clause. P,
It was possible that the unusual nature of that clause.Of 1tself sufficedyg
exclude its incorporation. It was scarcely the ¢ tithe partieSiwopld
have contemplated that the sellers would proc act whigh répdered
them in breach of their obligation to secu such contrattias was
reasonable. Such consideration, however; might well nowy,i;ngelf override
a prima facie incorporation, but it was'even so “highly relevant” in the
consideration of what the parties must be held to have meant by the
incorporation clause. ﬁ\ |
Rationality and commercial common sense also eir part to play in ar-
riving at the true intention of the parties. It was always open to the parties
to agree to the inclusion of unreasonable terms of contract: where, however,
this was to be done by an incorporation clause, the parties must make thelr
position clear. The judge concluded that the incorporation of the diversion
clause, in the absence of specific negotiation between the partics, lacked
rationality and flew in the face of commercial common sense. |
(6) There was, the judge said, no reason why that clause should be “'maniptr
lated”, so as to make it effective within the sale contract, The partics had

ds Im.
dCl had

m Of \\.ar

(2)

(3) n Cl'duSc
al Contragy

(4)

(5)

8 [1996) 2 Lioyd's Rep. 319,

"!
Q)
. J

lNCORP()RATION BY NOTIFIC 4740 .
M)

l ~sootiated their own terms (o deal with 4:c .

| ] nég t for the court to say = dw.c“m" N the ¢

| 3 was no : ca C‘aUSC f()r lnc()rp()r " C
dlion

could have sought to negotiate €Xpressly with the
;l Rix "s COﬂCIUSiOn that the divcrsion c'aUSc had i uyers
1]

poﬂed in particular, he said, by the unusual nagyre of 1
fact tha

it conflicted with specific terms in the C()ntractnc diversion cf;
ion of the discharge port.

agc. of war and i
Which the sellers

M Liabliy

Cla rkg‘V'Eafl of Dunraven (“The Satanita’

I";{Ou“ of Lords)!%2 ¢ @t that each yacht-o
s ' sBhdnet’’ ’

e ived assent ‘by % it to the rules governing the event

pat';;(ou-p,a_y “alRdamages consequent on a collision, -
ment 1Y FEJ damages” to Y. This removed a slt(;n gy o).

ed a | |

ed

lateral Contract Disapplying Statutory Cap on Restriction on Mer)
vi€rchant Ship.

.)_- the Cﬂurt of A
wner s decision ¢

Ppeal ( upheld by

21
O enter the Ll

ontract between owner and Association’ and s o ‘ -
1ad by conduct acceded to a horizontal tictwo(ri) (t)? ceg;:gtiutrlb rfllt'c
| pKing each participating owner. S
| \Lord Herschell in the House of Lords confirmed that the statutory cap on |
%imy had been removed by the words “all damages” in this context.'s? U:dcr tk:c
rc]evantstatute at the time, the limitation fund was calculated at the rate of £8 per
registered ton,'s* On point (2) in the Court of Appeal (and this point was accepted
‘ by the House of Lords) Rigby LJ explained the process of the competitors’ adhe-
{‘ sion to a horizontal contract by their act of participating in the
4

2-123

regatta: '

ummis*necess >cessary to constitute a contract between the vacht owners is to bnng home
e A I A S O 7 . >

tgeacl{xpfﬂgem the knowledge that the race is to be run under the Yacht Racing Associa-
" nmﬂ&md%t they...deliberately enter for the race upon those terms...[When] the
~owner of *“The Satanita’ on the one hand, and the owner of “The Valkyri® on the other.

A R SR SRR LA s :
>f@ﬂﬁéigmgj'commlltom [a contract arose between them)] upon those terms...”

. RS, : , ‘ \
- the Privy Council in Bahamas Oil Refining Co International Lid v Owners of
the Cape Ba i Tankschiffahrts GmbH & Co KG (“The Cape Bari”) (2016)™
nsting ,"g:j.&qt_anita” (1897) (see above) as a special context in which

2-124

. US9TIA.C. 59 HL, affirming [1895] P. 248 CA.
SH{IB97)AICI59 at 65-66 HL; as noted in Bony v Kacou [2017) EWHC 2146 (Ch) at [39] (Judge Pel
~ ling QC). |

Y aALS ) N

I\ V) \ PRy -
') st A% F. e . -t
S ”'.L‘l-." "'._'( ‘.

- Now s 185, Merchant Shipping Act 1995, and Sch.7 thereto. ,
. L8951 P. 248 at 262 C/ 9 ?&9%] A.C. 59 HL for the final appeal, not disturbing this analysis.
= BUIGPUKPC 205 [2016] 1 All ER. (Comm) 189, notably at [40]-{49]

(53]
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INCORPOR ATI
N BY Noy T
INCORPORATION OF TERMS TIFICATION

~ » » to : )
hting competitors were likely to push their craft to the limits ang ot only o incorporate th
vac

' éﬂdéd 3.4 ¢ Sllhﬂt«'muv
TR et Y 1O Ngyio, * yrties intence OVISIONS such as an arbitrar: © Provisions &
gvely. By contrast, ordinary merchant Sh\Png navl.gahon IS not cnnql:g;’tc | g:'uuﬂ‘“' but '-a:szlg:mn Was riceded fo ::;l:lnl(f:i(l)t rm(r:rclaug particyl ﬂ’ly()ff”: (I:'h”
&ggin Qm'e“;‘: ;w;;, and so clear language would be required to displace the Statutopy, C:d | of de“:,m?gegauons did not, however, appl y ‘:0 f,":ﬁ ;;h"““"’“ Clause 1q f::
D . : 5 J ¢ ’ | | &t - i : e Ce ( ’ {
in that general context. But thc‘any SO0 0G0 Such clear "‘“guagc o‘r: Those ,‘;ulewas not to be extended to single CONtract cases si;(()'mrl;m oS e
the facts of “The Cape Bari™.""’ g wicm' 'pti'oﬂ' swallowing up the rule. The instan case wac © that would invelve
i ‘heexce D In a single contract case, the ind not {o be 'Carded a¢
o d multi-partite contexts 1 _o-contract case. i : e Independent natyre of the aficecs
Arbitranion clauses and multi-pa N mw should not deterg;mc whether it was to pe INCOrporated e larhnr;,-
: : y PO ¥ e re capable of incorporati g » Zeneral worde
2-125 In Habas Sinai Ve Tibbi Gazlar Isthisal Endustri AS v Sometal $A Lis of incOr "ra?;:‘)l:‘m\:tespecif‘i)cally fcfcrring(:oa::nai (‘jct'}:"-“ Which included gn nrhnr( :
Christopher Clarke J concluded that an arbm'apon clausF ha.d been MCOrPorgley B ion clause W € question wag whether in th
The applicant Turkish company applied to set aside an arbitration award oy, | “ sl

- — ~ace they did so. It was further said that
RO R Ty , jurisdie. . fant case they
tion by which the tribunal decided that it had jurisdiction to entertain the ¢|q

the court shoyld
| C (
. lh sl = = e used ha

- Mmag, | hatthe Words usec.
by the respondent Lebanese company alleging breach of a contract for g |

N o il
effect at all. It was not 10 be asc Ot be astute 1o ind

; ale. There
had been 14 previous contracts between the same parties. The first three copgr..

racts %
were prepared by the applicant. The next contract was prepared by Habas Sip.; and 1
contained a London arbitration clause. The following contracts were prepy, |

cd by by reference. It was, therefore. ¢fe Clause
. * ) ' , Clear that -
sl s il oaeien bg lt)he II;CbanCSL “OMpany AT € apt to incorporate the Londonlz‘ihv"’tom'S o
contained the arbitration clause. The contrt;CttS pl‘esp;r& (iny t‘o % a;gel)t]and those | 1 oatitn of the arbitration clause did not require any linguistic nl'n;::::lm: — i
prepared by lhe Seter A et i ] lik gth oL, Quantty, 8 A i s all the rest” being the same there was no 005 : al.mn, When
price and shipment but those prepared by the ag.ent, unlike those prepared by (he aaparties relciit f the rest except the arbitratior i £00d reason to trea
Lebanese company, did not set out terms relating to quality, demurrage, force ym as MEANPS . ause

majeure or law and arbitration. Instead the contracts prepared by the agent provigeg
that: “The rest will be agreed mutually™; “The rest will be as per previgyg
contracts™; or “All the rest will be same as our previous contracts™. P~
2-126 The final contract, on which the Lebanese company relied, was prc.parcd by theig” ) ]
agent. Accordingly, it did not contain the arbitration clause but provided thag “Ay™~
the rest will be same as our previous contracts”. The Lebanese company all€fedthar & .'
the applicant had repudiated the contract by failing to take dehvcr):.w«“mg atbitral o
tribunal held that the reference to the terms of “our previous contrdcis? ¢ould not |
have referred to the contracts prepared by the applicant or to tho{c:p;epared by uié) T
agent which did not contain any relevant additional terms opthemselves referred
to previous contracts. Therefore the refcrencg was 1o th%. of thg'contracis | ’
prepared by the Lebanese company containing .the am 10N cla\gsc.,,T;hc ap-
plicant argued that: (1) for a clause such as the arbitration.clause to bei ncorporated
into a contract there had to be an express refe to'the clausgﬁ.?gvordmg that
showed a clear intention to incorporate it and thagthat rcquir. Yent Was not satis-
fied; and (2) even if general words were capable of incorpo ch a clause, the
words used here were not apt for the purpose. | .
2-127 Christopher Clarke J held that, in principle, English la cccgtcd Incorporation
of standard terms by the use of general words. The principle did not distinguish
between a term which was an arbitration clause and one which addressed other

Statoil ASA.\9 Beatson J there said 2-128
| 10 show that a more restrictive ap-
rporation was adopted where the issue w

| as whether ¢ |
ated the terms of a contract between two other parties thanh\e» ﬁilfﬁchf
ether they have incorporated the terms of a Previous contract between
em. It was noted that, in Habas Sinai Ve Tibbi Gazlar Isthisal Endustri AS +
Sometal SAL, Christopher Clarke J had said that in the former situation “clear
words” were needed because arbitration clauses were not “germane or directly
relevant to” the main subject of the contract, were “ancillary provisions”, and “oust
~ the jurisdiction of the courts”. These requirements were fulfilled in TTMI SARL
Statoil ASA itself. There was the reference in the Notices of Readiness to the “the
terms and conditions of” the recap email “dated 17 October 2005”. Those terms and
conditions included an explicit reference to cl.43 of the Shellvoy S charter-party
form containing the arbitration clause and the notation “OK” :

In Barrier Ltd v Redhall Marine Ltd,' an arbitration clause had not been suc-  2-129

cmfuuwgmmm& The contractor had entered into a contract with a company
fmmemsgucnon of submarines. That contract provided that any disputes aris-
| ould be referred to arbitration. The contractor sub-
hree submarines to the sub-contractor. The contractor’s

i

'

S RS s 1
;p{‘gﬂbctﬁg‘g  the parties w
P s L T N ‘
con painting of t

‘;-t.‘-".--*.::xé;’w ¢ m," ™7
affiliated company sent th

o LD € sub-contractor a purchase order. It referred on the back
: : , 1o the contractor’s star iti ioh 3 e oA T L
1ssues. A stricter rule was applied in charterparty/bills of lading cases. There was a ; .LC)L':Q';; rsgtandard conditions, .whlch. included an arbxtmuon\dau:\e. Th‘g
material distinction between incorporation of the terms of a contract made between : ﬁmﬁgbv er, did not have anything printed on the back. The sub-contract
the same parties, a “single contract” case, and incorporation of the terms of a o t;dﬁuxﬁ 4 the terms of the main contract and the standard conditions on the
contract made between different parties, even if one of them was a party (o the f"’a}ﬁ{ﬁhj'}‘ ¢ order. K | | R 1
contract in suit, a “two contract” case. In relation to the latter a more restrictive ap- b 'J{J‘\’%@ﬁ“ actor worked on three additional submarines not covered by b& -1

BERIEINEE : 8L : Sub-contract, The minutes of Ing between the contractor and the sub-

' ion was reaui t be evident that the - EREsl e minutes of a meeting between the ‘
proach to incorporation was required. In such a case it might no T
A% EANITT 1 A 111w o | ' .'.'f:f,t:!!i:f';‘e':.i;"]'j HC 11 ‘ s

7 12016) UKPC 20; [2017] 1 All ER. (Comm) 189, at [50]. - |

* [2010 EWHC29 (Comm).

i [56)
i
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INCORPORATION OF TERMS

sractor referred to works on the fourth and fifth submarines falling yy,

ccg“nu'act, in accordance with an attachegl addendum between the mgai n gf,:]i'r'e Suby.
parties. The sub-contractor’s representative stated that he was instructeq (g, ACling
the fourth submarine with reference to the addendum, with a variatiop ' ‘jfk on
ment structure but no other significant amendments to the sub-contract, J-L pay.
he was later orally instructed to work on the fifth and sixth submarines o, t\h‘"d thay
terms as those which applied to the first three submarines. The sub-contracy gy ¢
the contractor to pay the sub-contractor only out of moneys paid (o it under the 2
contract.

The sub-contractor alleged that the contractor had deducted sum
amount otherwise due to it. It sought pre-action disclosure of any docun
ing whether the sums had been deducted from payments made to the co
contractor opposed the application by asserting, among other things,
contract incorporated an arbitration agreement, which effectively depri
of jurisdiction to make an order for pre-action disclosure. The sub
that the
clauses for either set of submarines.

Judge Behrens held'®! that “a reasonable person reading clause 1
subcontract would have no doubt that CIL’s standard terms were incorporated, T,
fact that they were not on the back of the purchase order does not affect thig |,
would at all imes have been open to Barrier to request a copy of the terms if u{cy
had wanted to.” The judge held that the standard terms of the main contractor (Cy’

had been incorporated, which included a succinct arbitration clause. But the Spcciﬁ)

7 C
term relating to arbitration within the main contract between BAE and CIL, ¢] |9

n\ain

niractor
that the gy,

~contractor

: : : arg
parties did not clearly express an intention to incorporate the arhiu;%::gﬁ

Of the

which was quite detailed, was not incorporated because that would require vcrb;ﬁ
finessing, if the term were to be transposed into the present sub-contract. On the Jgn N

ter point, the judge explained:'® -,

)

RV
“I28] The incorporation of clause 19 of the Main Contract [the BAE/‘Clléiii'bi,tmtion

clause] is more problematical. This is the incorporation of terms in a conuaet.between

BAE and CIL. Thus clear words are required. There are considera@d’mcumes n (O

quired and it is 410

1€3 pf violencedq

i§ pot sufficiently clear
V o O

/»;“ )

o R, -
olfowing distillatiom of the
orporation ms in a multi-
succinct mary by Judge

Barrier Ltd v Redhall Marine Ltd'%® contai
analysis adopted in earlier case law concernin
partite context. It will be convenient to cite t
Behrens.

“[23]... Christopher Clarke J...in Habas Sinai v Sometaﬁ)] EWH(? 29 C omm at'
[13]... identified 4 separate situations: (1) A and B make a contract in which they
incorporate standard terms. (2) A and B make a contract incorporating terms prcwoqsly
agreed between A and B in another contract or contracts to which they were both parties.
(3) A and B make a contract incorporating terms agreed between A (or B) and C. (4) A
and B make a contract incorporating terms agreed between C and P

’
i ’

-"‘i JL_-O .’?.,.

s [2016) EWHC 381 (QB) at [23}-(26),

.
-
.

IN(‘()RHHMTI(N BY NoTie ATION

judge Behrens cited'® Christopher Clarke J's remgrt

' at[2010 20 o

at [49]: 8 h | EWHC 29 ¢ omm
ere is a particular need to be clear that the parrin. -

.gbit'ra?‘”.' _plaul:cc w::: 51:’9[ c':‘:':’tfPqution relied on is[:?\:'ic ;C:)"r';?r‘if." 0 INCOrPorate (he
conw‘made ' twh BT e parties, even if one of them i« 1 10N of the terme of 2
(. In such a case 'in y e evident that the parties intended ﬁ?,,"’ T Contract in
the wbgtanﬁve Pfgi‘g.: rzgf 0 i :smhcr. contrac.t but also Provisions as ?:'3’1 10 Incorporage
disputes bt e arbitram C].apamculany 18 degree of verbal manipyjar.. 00" Of
for the 1n at USE 10 work. These consideratio P atonis needed

P'Y (OGSiﬂgleoomm‘:t case.” NS do not, howe Ver. ap-

sart :d——(\ .‘ :? . » . hc m L >

A oratesh@arbitration clause. [26] Christopher Clarke’ e parties intended (o
\".' ' ¢ c S a -

it m“ JTMI SARL v Statoil [2011] EWHC 1150 (comm‘j‘ff‘f;’fgamﬂ r;;:%\;edpy

defors come into play where the claimant,
pot read the appropriate conditions, because
comprehend English. In Thompson v Londo

cven if he were inclined

he was literate. blind.

| n Midland & Scottist
6 the claimant was unable to read. Her niece bought for her a railwa\r'

icketwhich on its face contained the familiar words: “For conditions see back”
> pack of the ticket made reference to timetables and excursion bills. The bills
( %emselvesrefened to the timetables, which contained a clause exen%ptinv the
company from liability in respect of any injury, however caused. The Court of Ap-
peal held that the illiteracy had no effect since enough had been done to bring the
terms to the attention of those members of the public to which the claimant
belonged.
- Itappears, however, that where the special disability is known to the other party,
| (ha(‘:f\'iii}l;isgfﬁ___"o_g?tOTdisapply the particular clauses. The relevant case is Geier
(otherwise Braun) v Kujawa, Weston and Warne Bros (Transport).'" A notice in
English was displayed in a car, stating that passengers rode at their own risk. This
was held not to bind one particular passenger who, to the driver's own knowledge,
pok @;ﬁzgm\hnle English. If the railway company in the previous case had
| ;(};s} §§§§nger’s illiteracy, and had she on that occasion been unac-
companied, presumably she would not have been bound by the clauses unless told
- of their existence in general or specific terms. Had any such document been signed.
however, it appears that the issue of language or literacy would have been
imeleyantiS$ T _
It should also be noted that under the provisions of 5.20 of Equality Act 2010

there is a duty to make reasonable adjustments to ensure that a disabled person is

- 3
- -
) -
- —n !
- —————

B —
— e >

|

LA <, B A d ) o SNl L L P A, .""‘ ‘:'- |

* [2016] EWHC 381 (C B) at [24].

1(14‘,‘1 | .j]. ::)\‘}'4";([{' \N‘{a l25] ﬂnd (26].
YA

1) ‘ ,]’\ 2 ‘) Iy ', ',-'.\"'- :

SErF.T.r" P - O

i " 14 l' e . + _“".' 4 ..‘.\ Y

‘ h J ’ -'? ] P 2 ..‘v..\.\’” \. - 3 '
’ ' A" r \‘.\V' )}“.%' ._ ot

Kensington Automobiles Lid v Pugliese [2011) EWHC 655 (QB)
e
(! A | [59]
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INCORPORATION OF TERMS

not at a disadvantage. In appropriate qircumslances this could, for EXample, req
Rraille copies of contracts to be provided. QUire

4  INCORPORATION BY A COURSE OF DEALING

It is possible that, far from being an isolated transaction, the particy]y, 43
ment between the parties was one of a regular series of such agreemenyg | f ch'c.
that period, the parties have regularly and specifically incorporated certaiy, c'xmlcr
sion clauses, it needs to be asked what the effect will be when, perhapg .
oversight, there has been no such specific incorporation. Each case wij) alxz' an
depend on its special facts. As has been said: “Where there is reliance op, 4 0 Lfib.s
ous course of dealing it does not have to be extensive. Three or four occasiop. Q\V, 3
a relatively short period may suffice™.'® . | er

One point can easily be dealt with. In an obiter dictum expressed i, M
Cutcheon v David MacBrayne Ltd,'™ Lord Devlin had urged that a term could ;c
introduced by a course of dealing only where there was actual knowledge of the
content of that term as opposed to knowledge of its existence.'” This viey, Was
rejected by the House of Lords in Henry Kendall & Sons v William Lillico & Sons
L1d.' The latter case is also instructive as to when a course of dealing operayeg
incorporate particular clauses. There had been a ycrbal contract followed the next
day by a “sold note” which contained an exclusion clause. There had been oy,
than 100 similar contract notes in a course of dealing stretching back three yegy,
The recipients knew of the existence of the writien conditions but had never ryjseq
any query or objection, although they had never read them. As Lord Pearee
summarised:

“The only reasonable inference from the regular course of dealing over so long a

conditions of whose existence they were aware although they had not troublédto fead
them. Thus, the general conditions became part of the oral contract.”"'73 4 \®

Similarly, in Allen Fabrications Ltd v ASD Ltd,'™ a course of d}'ﬂhﬁ & was hel

to be established when the parties had dealt with each other onfoyer250 occasjon:
and the buyers had received the actual terms on advice tmd ere hadbeg
clear reference to the terms on invoices which would ha seen by=ihepr.
These authorities can be contrasted with McCutche id MacBrayrle Lid,"
Here. the claimants’ agent had dealt with the de d&e anu of oecasions:
sometimes he had signed a risk note containi vant € clauses and
sometimes he had not. He had not so signed on the relevant 10n. Holding that
ed that the defend-

the clauses were not part of the contract, Lord Pearce m
ants were:'’°

“seeking to establish an oral contract by a course of dealing which always insi.smd on a
written contract, It is the consistency of a course of conduct which gives rise 10 the

1% Transformers and Rectifiers Lid v Needs Ltd [2015] EWHC 269 (TCC) at [42] (Edwards-Stuart ).
% [1964] 1 Al ER. 430.

7 [1964] 1 All ER. 430 at 437.
7 [1969) 2 A.C. 31 HL,

7 [1969]2AC. 31at 113.

¢ [2012] EWHC 2213 (TCC).
"7 [1964] | WLR.J25.

% [1964] 1 W.LR. 125 at 13

ey

is that SAPPA were evincing an acceptance of, and a readiness to be bound by, thepg :

" anduct is not consistent, there is no re

' | A i " s B i : .' . 3
| iaidiiﬁi telephoned the defendants asking for some rrcmj " The 2.1
‘d:cf jants agreed to attend to the defects in due coy F Work 1o be done 9

\‘ | fthat --a'-mme?t. It was gstabl:‘shcd that du.ring lhcr;:égt:cﬁ\t:c the only lc]r;hn:
; ant, O three or four O:S)Calsl:gﬂsl. ad had repairs done by the dcfcndzzz.s(t)hc o
g twoofme“ occasnoed, uc‘: aimant signed a note CoNtaining excluci N the last

. mshﬂd not happened on this I{ltcsl OCCasion. Salmon 13 with Bep b
( .nd Latell J concurred, found it impossible to hold that the Whom Stamp 1}

-“ latest contract. If It were

o6 i e N, ; NOL possible to rel 0 oo
of d@ﬁ“?ﬁm @lcC ,, 2N v David MacBrayne [ 14, “still less would ?1 b: By
10.do s in thisease, hén the so-called course of dealing consisted onl o
o four transactions in the course of five years”.17 [p ontrast, though n):) t?f three
P ase nt's depend on its facts, it was held in Knight Machinery Ho?j that
Ldv ) % \ ',,,.that a particular clause had been Incorporated into g contrac ings)
ihe fart h?q..co on five previous occasions and the particul t when

. o : een Petrotrade .
‘between Petrotrade and other companies in the Texaco g and Texaco and

ok udgmem)doesnot seek to rely upon the latter. All these cont he '
’meseller.and the transactions were of the same nature as the pmsm“ :::; l::‘tlrhcz:mdc 8
uon:ggnﬁ:med med’ on Petrotrade’s terms and conditions including the t;wo clauses Pt:tremp-
AT v T N - - otrade
~ rely upon. Texaco submits that the evidence does not show that Petrotrade Das any
. “s:andardkggnns‘ and conditions or if it did how they were incorporated into the contracts
" Al&hgu\ghﬁ is true that no standard printed form has been produced or relied upon | can-
Mng!w‘th&t“submlsswn The whole thrust and detail of the evidence shows a method
" Wﬁgg's?ngadmg including the use of the clauses in question. Moreover, Texaco has
mwﬁyg%s‘q Qi?d ‘:.(let alone produced any evidence) that any other or different terms
were ever used or that there ever was a relevant contract where they were not used. The
of »L-p 1 that many of the p}'cvious transactions relied upon were with other divi-
! f‘i‘f‘»‘f’:l a%{b; or for other specific fuel products, but even excluding these (albeit 1 do

e

" Ne (;!mm

< gatie *1 - .
B Sk s A ; todo $0) there is no dispute that over the 13 or so months prior to the
~ contract there were S other contracts for the sale of similar if not the same product between
» jr; v i A L.

_ L 4 BN pr 1 20 B v L L
. *!',_, rc m,j«,f‘gyl e.gzggd.'l'exaco as buyer on the same terms and effected in the same
;.-'-"-'3,’ﬂ;L[l;g%}}}?g.g}@H, ment that is sufficient of itself to establish a course of trading. It is the
v vy iy AR ‘.,‘.’b',‘;j,\'.; ""7 L . )
Son(! !‘¢-fs.>fr;f-.:i.?-‘.,!:.C'_f.;:u%::g;,' Xt of the total number of contracts between the same parties of which

l_"t:, "o ‘) .t
f“.' ._l"\ls.n‘-
AL WK

re 22 in the ?re\nous 12 months.”
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12 t’ er 1999, Langley J; not disturbed on appeal, conceming different pownt
VLR, 947 (Note); [2001] C.P. Rep. 29 CA (Civ Div).
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In Motours LtdV Euroball (West Kent) Ltd,™" the parties had entered ipyg, ,
n

: - rﬂljnd
: . 4 of some 18 months. Many Were in Writing yy,;
14 contracts during & Perot & reverse. The claimant did not rca(%( ' the

candants’ onditions on the . | .
de t.so ns andan&cy were not explaincd to h.lm. He had n thc past SignQSTRS
and co ,g:dia'tcly after a statement which provided that the contract wyg Suhjccc
to the tl:r‘ms and conditions overleaf. The court concluded that: (

le of how terms can be incorporated through the coyyg
dealA:x; l;:snu:aw‘:\ Lamport & Holt Lines Ltd v Coubro & Scrutton (M &’)CL?;
(“The Raphael”)."* The second defendants were a subsidiary of the first, the e
companies having been separated in 1975 when nationalisation was threateneg The
terms and conditions of contract used by the second defendants were exactly the
<ame as those used by the first defendants, with whom the claimants had contrae o

ears. .
for'Ifl.;:nn{a{tcr was slightly complicated by the fact that, when the stationery for i,

second defendants was printed, and because of a printer’s eITor, l!le terms and cond;.
tions of contract were not printed on the reverse of the invoices. The evidence
<howed that, when work was to be done for the claimants, a form of acknowledy.
ment was sent out on the reverse of which were the standard conditions. It was im.
aterial to the claimants which of the two defendants did the particular work op

any occasion, the decision being left to the defendants. If the w.ork was allotted 1o
the second defendants, the acknowledgment was sent out on their form, on the back

of which were printed their terms and conditions, these being, as stated aboye

:dentical to those of the parent company. The evidence also showed that the cldin

ants had been well aware that the second defendants were being incorporatethiowdd

the riggers’ and shipwrights” work originally done by the first defendant§,~ *
By September 1975, when the contract in question was made, thére-had been

d condity
w be foundi'b

acknowledgments of order were dispatched with the latter’s te
printed on the back. Only one of these acknowledgments co |
Goff J concluded that “on the evidence before the co have no doqétzt';tha;,o
each occasion they were sent”, and that there cannthc ‘slightcsé-.bgitation».
in holding that the terms and conditions of the second defendants werg.fmcorporated
into the contract in question.'® This was not contested in the Co Appeal.

In (the Western Australia case) Rinaldi & Patroni v Precisi uldings,' the
defendants were cartage contractors, and the claimants were builders of large fish-
ing boats. An oral nt was made for the transport of a particular boat. En
route, while following the pilot vehicle, the cargo was taken under a low bridge.
The boat struck the underside of the bridge and was extensively damaged. It was
conceded by Rinaldi that they had been negligent, but they pleaded in their defence
that a clause had been incorporated into the contract which gave them a defence In
such circumstances. '

numerous transactions between the claimants and the secon% defendants wheg,

E EWHCS14(0B). e

81) 2 Lioyd's Rep. 659 (Goff ; [1982) 2 Lloyd's Rep. 42 CA.
0 (1981)2 Lioyd's Rep. 659 a8l P A
' [1986] WAR. 131 (Westem Australia),

k
A
J

INCORPORATION BY A COURSE OF Diar e

g that, over six months, Rinald; ‘

eﬂ“ showed 2 ot inald; had car
m”mgm ! on SOME Nine or ten occasions. Rinaldi's drivrcf:’ t%a(:jmg rm-pm"
slo“‘M..ar.bool(-Of““ notes. The top was white, and was oredered s lhn their pos.
’ds:::ed by the consignee. A blue form and a yellow it Would
wmw forths = V" Once the goods were delivered - aded
E stomef»’SCOPY R vered, the costing was done on he
| -Cunow' and these d.etanl.s would also appear on the yellow note This latter would
bl--ue‘i,'é%tapkd to an invoice and would then be sent to the consignor for payment
then ® faoeofea"h"a" note, there appeared the words: “All goods accepted subiect
| on..llﬁ.’ e 82 ' rse". U lC(.t
~ared that, when the parties had contracted with each other, on (hree 0CCa-
peen signed. On the seven occasions when it had been
was that of Precision Mouldings’ production
igned by the company's foreman. The other signatures

5'8“.;,"' ' ceithad

mggzotbe iden NPwas also the practice, once a job had been done, for the
T 2 ind yellownot to g0 to Precision Mouldmg§' purchasing officer. Once he
L ihself/that the work had been authorised, had been done and cor-
ad ¢ e wouldthen pass the invoice for payment. He knew that there
X albdek of the yellow note but he never read them. The court

¢of the d.caling.s between the parties, the contract terms
astOn clause 1n particular, had not been Incorporated into the

Al
5. »

ing depends on the facts, and a decision as to whether there
ient course of dealing can be difficult to make. This was

-

the J i;g,ﬁc,a,se,.lhe course of dealing between the parties consists of four contracts
the same year, with an interval of 5 months between the last of them and the two

contracts in question. Although a different crop was involved, the procedure by which the
:.p,wiouséontracts were concluded was substantially the same. On each occasion the

A

claimant received a contract note referring to Contract 1/04: but he was not required 1o

v .
. . .
. -
!. 4
-

\/

)

respon posmvely to it (e.g. by signing and returning a copy). He did not in fact notice
i the reference to Contract 1/04 and it was never expressly discussed or drawn to his

Cat “’ﬂ’on’:’e n my judgment these facts fall right on the borderline. If there had been any
* persuasive evidence, either that the terms of Contract 1/04 were the usual terms on which
* grain merchants purchase grain from U.K. producers, or that Mr Capes knew that grain

m&wmomy employed standard terms which provided for disputes to be settled
arbitration, I would have been likely to hold that Contract 1/04 was incorporated. In
S such evidence, I do not think that the previous contracts justify the conclu-

s , at the AIC terms were incorporated. To put it another way, the limited course of

f?’xw the parties is not in my view such that an impartial observer would
ude the parties had reached a common understanding that Contract 1/04
7.

P it 1 LTl ,ﬂ WL S p - - . ‘d
‘A possibly extreme example of a course of dealing not having been establishe

oceurr ed in Nores \Construct:on Ltd v Irish Asphalt Ltd"® case (which is an Eire,
Republic of Ireland, case). Irish Asphalt contended that the delivery dockets

5 L)
o
e,

«
e
. .

SN e
conc

s .
e 1C
— - f '.“," gt g r q" { ’.‘:\.' 'y T

AT Ty

":."'{"_-h-.l!."" 2 ‘s '

-
LI ) J
-

= [2009] BWHC 3065 (QB). See also SIAT di del Ferro v Tradax Overseas SA [1978] 2 Lioyd's Rep,
| 1 Circle Freig xmmauonal Lid v Medeast Gulf Exports Lid [1988] 2 Lloyd's Rep. 427,

{EHC 364, [2012] B.L.R. 165.
43 . 163]
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INCORPORATION OF TERMS

provided on some 1,190 occasions 10 Noreside constituted reasonable NOtice
rorms and conditions and thus were incorporated into the contract betw
parties. This did not satisfy the court. What it called a “fundamental Problepm,»

Irish Asphalt was that over the entire period of dealing between the Particg ' for
Asphalt had never supplied its terms and conditions to Noreside ang e Irig)
circumstances it could not be said that Irish Asphalt’s terms and Conditiong thoge
have been incorporated into the series of contracts between the parties by 2 CCould
of dealing. The court acknowledged, though, that it would have been (; ffcrcnoum
Irish Asphalt on numerous occasions supplied copies of its terms and conditi(,l hag
Noreside but on a particular occasion had failed to do so. In the context of : brns (3
of contract on that occasion, it would have been very difficult for Noreside (,, |c i
argued that it was not aware of the terms and conditions. fave

of thej;

S  INCORPORATION BY TRADE USAGE

This further category of incorporation is illustrated by British Crane Hire Cor
Lid v Ipswich Plant Hire Ltd.'S" Both parties were companies engaged in hif
ing out of earth-moving equipment. The defendants needed a dragline Crane
urgently and contacted the claimants by telephone who agreed to supply one op hire
Nothing was said as to the conditions of hire. Subsequently, a printed form copgj,.
ing the appropriate conditions was sent for signature, but it was never signed, From

the evidence, it appeared that there had been two previous agreements within the

preceding year which had been effected on the basis of the written terms. Thesc\
A

transactions were not known to the defendants’ manager when he ordered the craf

In the circumstances, Lord Denning doubted “whether those two would(bésyf.
ficient to show a course of dealing™.'8 The evidence further showed 1, hoWeyer, that
the defendants knew that firms in the trade imposed conditions as tQ'the hire of
plant. Indeed, the defendants did so themselves. In such circumst{nees |

into the contract. He:

> ~\B
Lord Denning did not doubt but that the written conditions h@f}e‘ﬁ incorpox‘at:(j) { |
u

.0
%‘ "\
enomthe commonunderstand-

% ely, that the hlnng was 10
just as if the Glaimants had said,

N endantssag rse, that is quite

Sir Enic Sachs agreed. The machine had been damageéd;®and under the printed
conditions the defendants were to indemnify the claimants. The “business realities
of the situation”, Sir Eric declared, were “plain”. If the defendants had declared to
the claimants when the contract was made that risk of damage lay with the latter,
the reply would have been “That is nonsense, and you don’t get the machine™."™
Moreover, he said, “to hold that the claimants did take the risk impliedly would be
unrealistic and obviously contrary to the mythical officious bystander’s view™."

“would not put it so much on the course of dealing, but ra
ing which is to be derived from the conduct of the parti
be on the terms of the claimants’ usual conditio 1
‘we will supply it on our usual conditions’, and the
understood’.” 1%

W [1975] 1 All ER. 1059,

' (1974] 1 All E.R. 1059 at 1061,

' [1974] 1 All ER. 1059 at 1062-1063.
% (1974] 1 ANER. 1059 at 1064,
W [1974] 1 Al ER. 1059 at 1064,

IN(oRmam(m BY TRADE Usac |

o py oncluded. th
o case, Sir Eric conc » the matter goes furihey. .
I ‘3::: i of this type are normally subject to printeq cor?(ri: woth sides knew “that

coT for the above line of argument is to be oy 08 <
| 63;'59;20, Ltd )" T!w defendants, as official . v,
v .

shippi Wi
v O association, advised the claimants, machi o anc handling
wﬂmassé:é:by'g'letter which stated “All business (rane
gon,_ jard Conditions of the Company—copies on applic

=S : fendants would not be ; S€ condi-

was that the de responsible for any d i
foss it w_’a's_‘-prq.\’ed that the damage occurred while (he goodsy wgmﬁiﬁf 200ds un-
md'_u'nder,‘meuactual control and th'at such damage was due (o the w-lcf'r Custody
of default of the defendants or their - Wilful neglect

i iled the defendan ‘ |
= aoed the defendz : ‘ S.
& ndants séaf a telex reminding the claimants of the -

: : ast date for dispatc
his telex referred to the earlier circylar [n due coudr‘::at;h
. e the

.d wege delivered to the US. It was later agreed that th
— ¢ de
‘the renww UK of one of the machines. On its re e

tu :
damaged because of the way in which thenzl'elfr;ildr::tcshl::(cl
Courof Appeal stated that it was alwa
ice had/been given of the incorporat
setween parties. Since the claimants
aeting on the defendants’ conditions, an
nclude a clause seeking to exclude lia

dexpected and acceptegl that they would be trading with the defendants on terms
which would include limiting and excluding terms. The letter and circular did no
more than confirm the obvious, namely that the defendants traded subject to
standard conditions and that they could be inspected on request.

‘The approach taken in the Keeton case was adopted in Laceys (Wholesale)
Footwear Ltd v Bowler International Freight Ltd.'* The question had been put as

y$ a question of fact whether reason-
1on of standard trading terms into a

haq coqccdcd that they expected to
, d SINCE 1L Was normal that such items
| bility, it was clear that the claimants

! |

i
|

""""

towhemexcertam terms had been incorporated into the contract. There had been
nothing in the rate proposal sent under cover of a letter which drew attention to the
terms on the reverse side of the covering letter, Although, from 1986 onwards. on
at least half a dozen occasions, Bowler had written to Lacey’s attempting to secure
their business on notepaper which similarly carried the terms and conditions, the
recipient could not reasonably be expected to read every unsolicited communica-
tion to see what terms and conditions were likely (o apply.

- The Court of Appeal held that reasonable notice had been given and that
consequently the terms were incorporated in the contract. The evidence supported
_ \...u {that the only reasonable inference was that Lacey’s knew that car-
and forwarding agents such as Bowler did contract on terms and conditions

limi Mf °§ﬁ¢¢;likely to limit their liability as carriers though they did not

!
I

«

2 ‘.1‘ .:‘."‘ o ey - | : 3 . . .

R 110 read them because, as was said, they were meticulous about insuring the

£00ds. Whether the steps taken by Bowler to draw the conditions to their attention

"ere adequate was beside the point. Lacey’s were judged to be well aware that there
' \

.- ot

[65]
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INCORPORATION OF TERMS

RENEWAL OF ContracT: WieTies Terms R;
VIsSEn

most probably were terms and conditions and, had they chosen to do g, | | rstood that the defendant would
have read them (with some difficulty) and informed themselves of ‘hcml.hcy Couly | 4 gjmant unde probab

Y. d conditions whi : - OO SUPDLY its ceryi
o . sertain (e{ms an . S which mi ht . YCIVICES pyrer
2-161 Beldam LI summed up the position thus:™* an':‘cw '?'el’s liability, that did not, the court said: oot Well inclyde limits r?n r:;:c

“] would hold that [Lacey's] frame of mind was that [they were] prepareq 1o

et defendant to rely upon its terms and conditions
the contract of carriage on the basis of the terms and conditions Whatever thmcr Nt fendant at no stage menuopcd IS terms and con monzlga‘"*t the claiman DeCause
because [they were] going to take steps to see [that they were] properly insumdcy Were the eason hy the defendant might reasonably conclude th:::ni' anQCtuvcly there was
would hold that the terms and conditions did apply to this contract of Carriage » NS c:nm with the defendant on the basis of the defendant’s tcrmts ;nc(lac?n;:jm ntended 1o
mnons."
2-162 The common understanding of the parties might be that there would RENEWAL OF CONTRACT: WH
sion clauses, or at least that liability would not be excluded. In Mostcavl?;;lﬂf;ﬁ}u. ppi] 6 ETHER Terms Ry VISED
L1d.'* the claimant argued that it had been the parties’ joint intention o 1 of Insurance Not Incorporating a M
contract would not exclude the defendant’s liability for design dct‘ec:;1 ;:3‘ 1 geneW:; :;iclusion Clause & @ Merely Proposed Amendment
provisions were to be included in the contract to make it clear that the dcfcn("hat Seope OF =T
warranted that its work would be carried out with reasonable skill and care, so lz"‘ [n Great North Easte Q-Ad vV Avon Insurance ple,'" the Court of
the end product would be of merchantable quality, and that the defendan; W(;uld t:: hat the renewal of inc for the relevant year had not incorpor:l f(\ippe;nl held 2-163
liable in damages if any of those warranties were breached. Much detailed negotia 7o amendment towthe'gover. ed an incho-

tion took place on the inclusion of such provisions, but they did not actually 5 y company had suffered loss whe
pear in the contract. Referring to this evidence, the judge held that the parjes hzl;i derailed at Sandy in Bedfordshire.

The ¢ 3 n a wheel on a locomotive 3
proceeded on the basis of a common mistake, where both believed that such ;. § SRR, 'acwl:@lt. The original insuranc

“® That event was attribut-
€ cover excluded loss flow-
Qrkmanship, Inherent vice.
Insurance policy had been
able for loss attributable to

ability would not be excluded by the contract, when in fact it did contain an exg)y,. 'vp design, materials, or w
sion clause. It would therefore be inequitable for the defendant to rely on the exclu- | laimant contended that the
sion clause and the contract would be rectified to follow the intention of the Parties J | t year so that the insurer was Ii
that the contract would not exclude liability for design defects. K

2-163 The British Crane case and the Lacey's Footwear case were also distinguished « B ’
in Scheps v Fine Art Logistic Ltd.*” The claimant sought damages from the defend. .. N8
ant in respect of the loss of a sculpture which the claimant had purchased while IN |
was being stored by an auction house. He had engaged the defendant to colleef L |
sculpture and store it before it was taken to the artist’s studio for some restoration
work. When required the sculpture could not be found in any of the dcfe‘pda'nﬁm,, )

- ¥
"""

The Cou “ Appeal upheld a decision on a preliminary issue. It was held that

ause was effective in rendering an insurer not liable for damage 10

the claimant railway company s engines and rolling stock. The claimant insured
sssfully) contended that the policy had been amended for the relevant vear
%verwhcn the first broker, Fenchurch, had been replaced by Jardine. It was suo-

sested that the broker acting on its behalf had procured an amendment which would
have rendered the insurer liable for loss attributable 1o a third party’s intervention

2-167

ndan’s |
age units. The latter’s view was that it had by accident been destroyed. The'defend- (T

ant maintained that the agreement between the parties incorporgi;eq'its' standar " ogculpablhtyi e .
ipture to £350per B ~ The Court of Appeal held that it was to be expected that a complex insurance  2-168

cubic metre of its volume. The defendant submitted that it w l in the tranSport

and storage trade for services to be provided on standard

limited liability and that the claimant must havcé‘J
d

terms and conditions which limited liability for the loss of | Ihe Court of A

'}K contract would be in writing and signed by the insurer. Here the policy for the

relevant year had been signed by the insurer, and the broker, Jardine, had confirmed

“i'enewal’ot‘thepohcy”’ It was held that this phrase could only refer to the previ-

ous year’s terms and not to the new wording put forward by Jardine. Longmore L]
_explained his conclusion on this point as follows:2!

and condifig@th\al 1
of that a§ a result of

his considerable experience of arranging for the ort of works ofart.
2-164 After considering these two cases, the court held against the d &;Ha?u. [t pointed
out that the defendant at no stage provided the claimant with ae yy Of its terms and
‘I'he@

.
%

conditions or with a document which referred to them. 'ngm was a private
customer, and there was nothing about the status in which the claimant dealt with
the defendant which might have led the defendant to believe that the claimant was

“[22][ b @gf)gttactof insurance for the year 1998-1999, even though made somewhat
L

e

———

™ [2007) EWHC 541 (QB) at [28). |
dealing with the defendant on the basis of the defendant’s terms and conditions. Ngr LN CACiv 780; [2001] 2 ALL ER. (Comm) 526; [2001] 2 Lloyd's Rep. 649: [2001] Lioydss
- : : i ioht have led the defend- - Rep. LR.793 (Longmore, Chadwick LJJ, Sir Philip Otton). y

was there anything done or said by the claimant which might he basis % On 16 June 1998, at Sandy, a wheel of a locomotive disintegrated, as a result of “fracture propaga
ant 1o believe that the claimant was contracting with the defendant upon | tion in the wheel initiated by faulty engineering of one of the holes drilled in the wheel for the at
of the defendant’s terms and conditions. Although it is more likely than not that the SRRSO BAlneing vieighis” work ' hich hot been peformed by employees of e agine whee
| manufactures before the delivery of the wheel to the claimant, The rail service was interrupied when

Power wa “W" off for two hours. There were reduced services for SIX days qn)i: l\o u.:\

1% [1997] 2 Lloyd's Rep. 369 at 372. Out safety checks on similar engines. The claimant claimed loss of revenue and "’dd“,“?‘;‘i &\i;rh ‘:
% Unreported 11 April 2002, TCC. . Inrespect of fares, catering, refunds, the cost of providing alternalive services clc:t ‘1001 I“L‘ . :d\
¥ [2007) EWHC 541 (QB). See also Balmoral Group Lid v Borealis (UK) Lid [2006] EWHC 1900 * 2001 EWCA Ciy 780; [2001] 2 ALL E.R, (Comm) 526; [2001] 2 Lloyd's Rep. 649: 1200

(Comm), . 1 SERCLRID3, at [22]-[25], [29), [30].
(66] R [67]
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INCORPORATION OF TERMS

informally, has to be regarded as a contract in writing and falls to be Interpreteq ,

a contract. No one suggests that it is partly an oral contract. .. ..[23] v That fay S Such | it |
‘renewal of the policy’ .....[24] ...an offer to ‘renew’ a *policy’ must be an off,, tmmn‘“’ gt in)
on the previous year's terms...[25] ... no reference at all was made to 0 Feney, 1

. . [t}
amendments] at [the crucial renewal] meeting. [29] ...if the question is whlfhlé:opw d
d

was incorporated into a contract, the subsequent conduct of the parties may h ¢
~elevant to the inquiry whether such a term was or was not agreed. [The ¢ |>n e very
submissions to the contrary were...a misapplication of the principle that the Sl;t"mam's]
conduct of the parties cannot be relied on as an aid to the construction of the C;wm SCquen
Miller v Whitworth Estates [1970] A.C. 583, 603D-E per Lord Reid, 6154 ract, g 1.

_ e VU
Wilberforce. No such principle exists in relation to the question whether an aucgizl l{om | \ iz . ‘c;l e | TasLe or ConTtents
of a contract was, in fact, agreed. [30] The judge's finding that no discussion (oo lcrm X (GENERAL PRINCIPLES OF INTERPRETING WRiTTEN C NIACTS
of the terms of the request for a quotation 18, thus, fatal to the submission that e {) ace | t2 ot SPECIFIC PRINCIPLES GOVERNING THE INTERPRETATION oo 3001
‘ronewal of the policy’ must in the circumstances of the case be a reference :"f&%c < il T ) Y N OF Exct 1s.
request...” © that  Jupicl S ON THE MODERN APPROACH TO 11 i

.' N OF Excrusion CLAusES
Points to note

Ensure that your contract terms have met the relevant tests for INCOrporatio

It is fundamental that the other party must have had reasonably SUfﬁcic:i
notice of your intention to incorporate your terms. g
The safest policy is always to present the terms along with any other
contractual document. )
Ensure in particular that faxed copies are faxed front and back.

If the terms are on the back, this must be clearly stated on the front. 4 _ s L:‘ 3

1s“ehapter the general principles covernine |

r ummarised.' This “general’Pset of pri;r:iglga:nr[:f::pr? ttt;: e

er or not the clause in issue is an exclusion clause \ >
identified. Then leading judicial summaries of the Iaw 525

see [para.3.012] below) Lamesa Investments Itd v C mera:f

If you have cause to think that a particular clause is unusual, or onerous, g R, | , |

to very considerable lengths to ensure it is drawn to the other side’s attentj N oposition (1): objectivity and fidelity

The safer position is 10 assume that any exclusion clause, because it subﬁi& g S T

from the other party’s entitlement, is to be carefully presented to the otfichside. The court must construe a written contract objectively and faithfully. 002
Get the contract signed if at all possible. This will overcome nfapy of the | el : ' =
problems associated with incorporation. é ) ' ) Proposition (2): the three evidential bars

Bear in mind, in the case of a consumer contract, the implica@'psﬁfdr the terms(" | (R0 YRR i |
sought to be incorporated of the provisions of the Co \%Pl‘otection‘m . ~ The court will not refer to (a) any declaration of subjective intent made by 2 3-003
Unfair Trading Regulations 2008 and the Consu% ?ghts ACk20L3

% |

particularly if the consumer had no choice about a@ )

m;(b)}(o‘subsequent conduct.; and (c) to the parties’ negotiations. Evidential bar
(b) dogsggtapply if: (1) the parties had specifically agreed to vary or discharge the
agreement; or (ii) there has been a waiver of a party’s rights; or (iii) the doctrine

A G’
rate to‘\b{m g ‘about

It is possible that a course of dealing Lglit s AN RN ) - . SO
incorporation. Ofﬁfm%g%bxgonvennon has arisen. Evidential bar (c) does not apply if: (1) an ap-
plication is made for the equitable remedy of rectification; or (ii) a mutual

&

= R N g e I AL . . . . .
und__e*r,s‘t_andmggcgn.be substantiated on the basis of estoppel by convention, that is,
Cr

aconsensua ul iderstanding manifested in their interactive dealings; or (ii1) the par-
o -'v;'.«.:;;.' i e R . "
or a group or sect of which they are members) habitually use the relevant word

ol

RS I R
rase in an unusual manner.

R - P S
».‘j-.‘t‘)? ISIU10T t(@}?} al mal matl lx.
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