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1.17 In most of the other chapters, we have made use of Commonwealth ca
law, particularly that deriving from Australia and New Zealand: (,;nhuh,u;
courts have provided us with less material because their approach to e
the issues differs significantly from that of English courts. Even with .Au;t;‘d.f
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and its approach to employee fiduciary obligations does not conform (¢ e
approach in this jurisdiction (at least not consistently).

—
? [1995] 2 AC 378.
(1874) LR 9 Ch App 244,

CHAPTER 2

FIDUCIARY DUTIES

INTRODUCTION
Overview

“To say that a/man is a fiduciary only begins the analysis; it gives direction to
further ‘inquiry. To whom is he a fiduciary? What obligations does he owe as a
fiduciary?'In what r€spect*has he failed to discharge these obligations? And what

dresthe’consequencesof his deviation from duty?”!

21 Directors undoubtedly owe fiduciary duties to the company in which
they hold office. However, whilst this proposition is uncontroversial, across the
éommon law world there have been divergent views as to what duties rank as
fiduciary in) their nature. The core directors’ duties have been codified in the
Com a'n\i:és Act 2006. All but the duty of skill and care under s 174 are to be

- . . *
ard ry duties.?
regax ed as fiduciary

2.2 In the context of employees the Court of Appeal decision in Customer
Systems plc v Ranson® has provided welcome clarification that, where
allegations that an employee is a fiduciary are made, the nature and scope of his
duties are not safely to be analysed by reference to directors’ duties.

2.3 What remains unsettled is the extent to which the principles underlying
directors’ duties (albeit not the duties themselves) are to be applied to
employees. Notwithstanding the volume of academic writing and judicial
consideration of fiduciary duties, there remains no settled definition or test for
a fiduciary and no universal guide as to which duties apply, or their content,
even if the conclusion is reached that a person is in a fiduciary relationship.

Summary of the current law concerning directors’ and
employees’ fiduciary duties

24 We summarise the present state of English law on the nature and content
of directors’ and employees’ fiduciary duties in the following propositions.

Per Frankfurter | in S.E.C. v Chenery Corporation (1943) 318 US 80, at pp 85-86.
Companies Act 2006 s 178(2); Maidment v Attwood [2012] EWCA Civ 998, (2013] Bus LR
753 per Arden L] at para 22.

[2012] EWCA Civ 841, [2012] IRLR 769.
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Birks “The Content of Fiduciary Obligation’ [2002) 16 TLI 34.
&WW::W[I”I] 1 Ch 723.

Sir Peter Millett ‘Equity’s Place in the Law of Commerce’ (1998) 14 LQR 214. |
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ambiguity has arisen from the statement that fiduciaries owe a ‘duty of

good faith’. This statement has been interpreted:

(a) restrictively, as being limited to the no conflict and no profit duties;*

(b) more broadly, as including a duty to act in good faith in the best
interests of the company and embracing positive action on its

behalf.13

It is settled that English law recognises the ‘no conflict’ and ‘no profit’
rules as fiduciary duties. Such duties are peculiar to fiduciaries. They are
codified in ss 175-176 of the Companies Act 2006.'* The law on

directors’ duties has consistently recognised the ‘proper purposes’ duty’
and the duty to a¢t in good faith in the best interests of the company!® as

fiduciary duties.!”

The Conipanies“Act 2006 has codified the general duties of directors
which have“effect in place of the common law rules and equitable
principles.upon which they are based.'® Sections 171, 172, 173, 175, 176
and-177 are regafded as fiduciary duties,! although not each of those
duties is ‘peculiarly™fiduciary’2 as understood in Mothew.

Although employees owe contractual duties of fidelity, the relationship
between employee and employer is not inherently fiduciary. Fiduciary
relationships may arise within the employment relationship where the role
performed by the employee or particular tasks undertaken by him results
in the imposition of fiduciary obligations.?!

The nature and content of employees’ fiduciary obligations are not settled.
Employees have not, traditionally, been regarded as owing a fiduciary duty
in the terms of s 172 of the Companies Act 2006, and have never been
held to owe a duty in the terms of s 171 of the Companies Act 2006 even

where it has been held that they owe fiduciary duties.

12
13

See 2.72-2.87.
See 2.140 and following.

14 Together with other provisions concerning disclosure, consent and authorisation which support
and qualify the rules: see ss 177, 180, 182, 183, 185, 187 and Chapter 4.

'3 Howard Smith Ltd v Ampol Petroleum Limited and others [1974] AC 821.

' Re Smith and Fawcett Limited [1942] 1 Ch 304,

"7 For recent examples consider: Extrasure Travel Insurance Ltd v Scattergood [2003] 1 BCLC
598; Ultraframe (UK) Limited v Fielding [2005] EWHC 1638 (Ch); Simtel Communica-
tions Ltd v Rebah & others [2006) 2 BCLC 571; Primlake Ltd (in liquidation) v Matthews
Associates & others [2007[1 BCLC 666; Reeves v Sprecher [2007] 2 BCLC 614; Green v

Walkling [2007]) EWHC 3251 (Ch); Williams v Farrow & another [2008] All ER (D) 328

(Feb); Key-TV v Ramsay & another [2008) All ER (D) 323 (Feb). See Sinclair v Versailles
(2011], [2011]) EWCA Civ 347, [2012] Ch 453, [2011] 3 WLR 1153, [2011] 4 All ER 335,
[2011] Bus LR 1126, [2011] 2 BCLC 501; Maidment v Attwood [2012] EWCA Civ 998,
[2013] Bus LR 753 per Arden L] at para 22.

' Section 170(3).

'?" Section 178(2) of the Companies Act 2006 implies that all duties other than that of skill and
care are fiduciary: ‘The duties in [sections 171-173, 175-177] are, accordingly, enforceable in
the same way as any other fiduciary duty owed to a company by its directors’. This status was
confirmed by Arden L] in Maidment v Attwood [2012] EWCA Civ 998 [2013] Bus LR 753 at
para 22,

20

In the sense of giving rise to remedies peculiar to fiduciaries.

1 See Chapter 3.
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General duties under the 2006 Companies Act

2.5

The general duties owed by directors are set out in ss 171177

Companies Act 2006. More than one of the general duties may apply ,, ..

given case.2’” We summarise them below.

(1)

(2)

(3)

z Item Software (UK) Ltd v Fassihi [2005] 2 BCL
Hanco ATM Systems Ltd v Cashbox ATM Sys

24 . »
This approach is controversial. Attempted imposition of suc

25
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Section 170 is an introductory section. It identifies the scope and nay .
the general duties, and, significantly provides that they ‘have effect i ply,
of’ those common law rules and equitable principles upon which thewy,
based.28

Section 171 sets out the duty to act within powers, imposing, . (w
requirement that the director act within the constitution and for prop:

purposes.?’

Section 172 sets out the duty to promote the success of the company 111
way the director considers, in good faith, would be meost likely to promeg
the success of the company for the benefits of i;s members.3°

Q

d & othersp{2007] EWHC 1597 U
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\Ch) and OBE Management Services Ltd v Dymoke [2012] EWHC 80 (QB).

: : i ,ﬁCiary obligations on i
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Section 173 contains a duty to exercise independent judgment. It is
thought that this reflects the law precluding a director from fettering his
discretion.3! It also appears to reflect the obligation on a director not to
abrogate personal responsibility.32

Section 174 contains the duty to exercise reasonable skill and care, and
adopts the approach of s 214 of the Insolvency Act 1986 as to the
standard required.33

Section 175 provides that a director must avoid situations of conflict of
interest: including conflict between his duty to the company and his
personal interesty’®and between his duty to the company and his duty to a
third party.?’

Sectioni"176 precludes a director from accepting benefits from third parties
conferred by reason of his position or actions as a director.36

Section 177 imposes a duty to declare an interest in proposed transactions
or.arrangements.’?

Continuing rélevance of fiduciary duties

2.6

(@)

(2)

Despite the intervention of statute, the general law remains important.

Although the general duties of directors stipulated by the Act have effect in
place of the common law rules and equitable principles upon which they
are based,38 they are to be interpreted and applied in the same way as the
common law rules or equitable principles which they replace and ‘regard
shall be had’ to those rules and principles for that purpose.?® Therefore,
existing case law will fashion the interpretation of the general duties.

Secondly, s 178(1) of the Act provides that:

‘(1) The consequences of breach (or threatened breach) of ss 171 to 177 are
the same as would apply if the corresponding common law rule or equitable
principle applied.’

Therefore, the availability of any remedy will depend upon the proper
characterisation of both duty and breach. This is of particular importance

——

' Fulbam Football Club Ltd v Cabra Estates plc [1992) BCC 863.

32

Eg Re Stmmon Box (Diamonds) Ltd [2000] BCC 275.

3 As adopted in Norman v Theodore Goddard [1991) BCLC 1028; Re D’Jan of London Ltd

[1993] BCC 646.

** The ‘no conflict’ rule: Aberdeen Railway Co v Blaikie (1854) 1 Mac 1 461 which also
embraces the no profit rule.

35

As extended following Transvaal Lands Company v New Belgium (Transvaal) Land and

e Development Company [1914] 2 Ch 488.
° (In part) the ‘no profit’ rule: Regal (Hastings) Ltd v Gulliver [1967]) 2 AC 134, as applied to
secret commissions and bribes.

37

Together with ss 182, 183, 185 and 187 these sections replace (with modifications) Companies

Act 1985, s 317.
3% Section 170(3).
3 Section 170(4).
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2.9 There is academic and judicial debate as to the extent to which, in
modern times, undue influence and confidentiality are properly to be regarded
as ‘fiduciary’ doctrines.*> We do not engage in that debate. We consider,
separately, the obligations of confidentiality in the context of directors and
employees in Chapter 5. We do not consider the doctrine of undue influence in

this work.44

The relationship of trust and confidence: loyalty

2.10 The duties co
relationship identifi

d in this chapter arise from the first category of
Peter Millett, namely that of trust and confidence,
the defining cha ic of which is loyalty. The focus is upon an analysis of
those duties which are peculiar to fiduciaries and the breach of which attracts

| consequences to which Millett L] referred in Bristol &
ciety v Mothew.*s We do so because, in an area of law which

those diffe e%
West Buﬁ% '
has ' lly defi inition and categorisation, this provides a widely

undanb r analysis.

70 West Building Society v Mothew*s Millett Lj had to consider

contention that solicitors who had acted for it in a property
oe had acted in breach of fiduciary duty. In a celebrated passage, he
s follows:*7

2.11
the ¢

@Qnes pecu@ to fiduciaries

‘Despite the warning given by Fletcher Moulton L] in Re Coomber: Coomber v
Coomber*® this branch of the law has been bedevilled by unthinking resort to
verbal formulae. It is therefore necessary to begin by defining one’s terms. The
expression ‘fiduciary duty’ is properly confined to those duties which are peculiar
to fiduciaries and the breach of which attracts legal consequences differing from
those consequent upon the breach of other duties. Unless the expression is so
limited, it is lacking in practical utility. In this sense it is obvious that not every
breach of duty by a fiduciary is a breach of fiduciary duty.’

2.12 Although this was a solicitor’s case, its reasoning has been adopted as
being applicable to directors.*® Further, Millett L]’s statement that the duty to

43 See eg Arklow Investments v Maclean [2000) 1 WLR 594; Nottingham University v Fishel
[2000] ICR 1462 at p 1489 referring to the three categories of fiduciary relationship
adumbrated by Sir Peter Millett in ‘Equity’s Place in the Law of Commerce’ (1998) 14 LQR
214. In Generics (UK) Ltd v Yeda Research & Development Co Ltd [2012] EWCA Civ 726
Etherton LJ analyses duty of confidentiality by reference to the ‘fiduciary’ doctrine.

** Although we consider below the relevance of the historic recognition of this tri-partite
categorisation.

5 [1998] Ch 1.

¢ [1998]Ch 1 atp 17,

%7 Approved by the House of Lords in Hilton v Barker Booth & Eastwood [2005] 1 WLR 567 at
575 para 28,

** [1911) 1 Ch 723 at 728.

Y2 Gwembe Valley Holdings v Koshy [2004] 1 BCLC 154, CA; Ultraframe (UK) Ltd v Fielding
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getting caught”.® It is unrealistic to expect that cmplpyces can bc glueffncentne
through enormous bonuses without undermining their business €thrgs.

3.6 We would observe that in a market-place which is increaSingly dovei
incentives, be they by way of commission, employee share plans onswic
options, the risk of ‘loyalty, fidelity and respomsibility” being gompmin
increases correspondingly. Substantial contractual incentives magbe thought o
enhance the likelihood that the employer’s interests will hepromoted 1o ik
greatest extent possible by the employee. However, they place temptation i th

path of unscrupulous employees to cut corners, massage order books U
inflate figures.
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T .
: \1726) Sel Cag ¢ King 61,0(1‘;28:;”;5"&“”" [2000] ICR 1462 at p 1475A.
5

F 214 at p 216. i
¢ Politics of Hope (1997) p 179,
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(1998) 114 LQR
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secondly, advances in technology, in particular text, email and the

7 nd more recently wider social media, have resulted in more employees
internet aught’. Employers can discover a great deal more about a careless
s supposedly priv.ate activities than was historically the case through
" of social media, interrogation of email and through electronic and
hes which can uncover information about newly formed companies

g Thirdly the traditional ‘master/servant’ employment model had had its
3. As the UK service industry has developed to replace a declining industrial
day. kfsrc e. employment structures are changing. A traditional ‘manual’ or
:ﬁ’fe’;u a’r’ workforce is'rare. The present employment climate recognises that

um loyee’s status s prized, although long-term employment is increasingly
an € Pl in the private sector. Many large companies will employ tiers of
unusluam in @mgement positions, often with the title ‘director’, confer
cmp, ble fesponsibility on them, and pay them commensurately, but will
Awfchem as statlitory directors. Substantial authority is vested in them

duct.their employer’s affairs on the company’s behalf or at the least to
* bstantial (influence over how those affairs are conducted. In smaller
inies with limitéd resources even junior employees may have delegated

69' out some part of the company’s business on its behalf

o hout e eing appointed a director or even being considered a senior
_ 4

39 urthly, the law of equity governing accessory liability (which we
cgn’siaer in Chapter 7) has developed teeth and currency in recent times, and
affords possible attractive!® remedies against third parties who have knowingly
lent themselves to a breach of duty by a fiduciary. The employee’s breach of
duty will not necessarily result in any substantial personal benefit. An employee
cannot be required to account for profits which he has not made.!! Even if the
breach does result in personal benefit to the employee, the proceeds may have
been dissipated by the time the employer is aware of his right to claim. The
profit may be made by accessory third parties. However, irrespective of the
conduct and guilty mind of the accessory, no claim can be made to such profits

unless the claimant employer establishes that the relevant employee owed him,
and acted in breach of, a fiduciary duty.!2

——————— L

’ .
i"m °;“w:‘llew a nebulous and unhelpful description by which to assess whether fiduciary duties

10

;‘: :he case of dishonest assistance in a breach of fiduciary duty the law is not necessarily settled

0 what remedies are available: 9.2
1 ailable: see 9.292-9.332.
12 See Chapter 9 below.

3::: e;PPfNCh of the House of Lords Attorney-General v Blake [2001] 1 AC 268 in which the
rega didor Al account of profits was awarded for breach of contract was for a time largely
rded as confined to its exceptional facts. It has still not gained currency, although the

cli‘ma - - » - ~
t¢ for such an award, and awards of ‘restitutionary damages’ is becoming more
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3.11 In Attorney-General v Blake'? the Cour.t of Appeal adopted Sopipl, !
salutary warning in the decision of the Canadian Supreme Court in Nosh,,
Wynrib14 that ‘fiduciary duties should not be superimposed on those compy,
law duties simply to improve the nature or extent of the remedy’.

CONCEPTS UNDERLYING THE FIDUCIARY DOCTRINE

3.12 We deal in greater detail with concepts underlying the fiduciary docirine

in Chapter 2 and In relation to remedies in Chapter 9. However, we sgm!
below a summary of the main elements.

Loyalty, influence and confidentiality

3.13 In his article Equity’s Place in the Law of Cotnerce™ Lord NS

identified three distinct but intertwined fiduciary relagionships.'® Of phes o
most important was the relationship of trust and confidence, of which Wetur
obligation was loyalty. It is this relationship with which this bookus,pr meipd-
concerned, and which gives rise to the fiduciaryduties discussedhn Chapter -
and summarised below.
3.14 The other two categories of relationship identified by Lord Ml
‘mﬂnl;icnce’. 01.: WhiCh, the distinguishing feature was said to be yulnerabihin
::’ an‘(’)ﬁmh‘f which arises whenever information is imparted by on w;\.
i er lm confidence. We consider confidentiality in Chapte! ’.'. |
versial whether the relationships of influence and confidentialiy ¢t

“fiduciary’ : |
ry’. That is not 4 controversy which it is necessary to resolve I

{f’frus
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k. We note briefly these two other relationships, however, because of the

e . . R .
o of understanding and keeping distinct the different sources of

loyees will frequently be privy to confidential information imparted
in the course of the .employment.rela.tionship.. This does not, of itself connote,
that an employee will owe the fiduciary duties which stem from the separate
relationship of trust and confidence. The Court of Appeal in Attorney-General
, Blake'® issued a stern warning against attaching to one type of relationship
nfidentiality) an obligation which is properly derived from another

(eg trust and confidence):!?

3,15 Emp

“The two relationships are not mutually exclusive. They may co-exist between the
’ "ihgbs‘émc time. But they generate different obligations, and their

» different.’

ss, as wé'explore below, the three equitable relationships are
. Concepts of ‘influence’ and ‘vulnerability’ have influenced judges
ning whether an employee owes fiduciary duties of undivided loyalty

empk)@z‘? Tord Millett himself recognised that the duties
d’21 N

¢
W%Q%ciary?
3 ges and jurists have been unwilling to formulate any universally
a ed definition of a fiduciary. The concept has its modern origin in the law
ts.22 A fiduciary can therefore be regarded as someone whom one can
trust and rely on.23 However, that is too broad a concept to be useful to lawyers
seeking to understand what distinguishes fiduciary duties from other duties
owed under contract, in tort, under statute or generally in equity. A fiduciary 1s
someone who has undertaken to, or is obliged to, act in the interests of another.
He is required to demonstrate single-minded loyalty to his principal.24 Loyalty
in this context has a particular meaning, namely the avoidance of self-interest.

Fic.iuciaries are obliged to avoid self-interest 1n their dealings with their
principals.2$

17
I8

19

Re Coomber: Coomber v Coomber [1911] 1 Ch 723 at pp 728-729.
[1998] Ch 439.
At p 454H. See Generics (UK) Ltd v Yeda Research & Development Co Ltd [2012] EWCA Civ
726 per Etherton L] at para 76.
See eg Moses L] in Helmet Integrated Systems Ltd v Tunnard [2007] IRLR 126, [2007] FSR 16
at para 45 in which he identified vulnerability as the defining characteristic of the relationship
of trust and confidence. Lord Millett had, however, identified it as the defining charactenistic of
a the relationship of influence.
,, rage221,
2 gi’rfb‘v Sandford (1726) Sel Cas t King 61, (1726) 25 ER 223.
24 B",“s ’The Content of Fiduciary Obligation’ [2002) 16 TLI 34 at p 36.
o é’h & West Building Society v Mothew [1998] Ch 1.

apter 2, 2.13-2.30.
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What ar€ fiduciary duties: o Lrties. We c(?nsnder that this view is supported by the approach of the
The content of the obligation of fiduciary loyalty is not Settled 1. Court of Appeal in Customer Systems plc v Ranson,32 for reasons analysed
ale. e of ‘avoidance of self-interest’ in our descrlpnnn( l-' pelow and 10 Chapter 2.
Nt Ire

ve formulation g
‘c‘:f::ée of what is required of a fiduciary, reflects the two core fiducy,,

which are negative in content. On one view, the content of fiduciary |, i 3.22 .
duties, and is thus purely proscriptive.® Such due, . chese duties,
U L

The two negative duties o.verlap.33 The Companies Act 2006 has codified
as they apply to directors, in ss 175 and 176.3¢ We have adopted

-\ d“:?o.\

limited to these twWo , . . rerminology where appropriate. Although the statutory duties will
‘ is not permitted to do.27 They do not tell the fiduc. .. the statutory WA
fiduciary \.,v;h;t“l:edo 5 tll:: B o cxaplionies. the SRRInE Fodut i ;Il,u shy ot apply directly to non dlxirl:cltorhemploylees, they have been held to reflect the
s d ; dictated by the express and implied terms of g, S general [Esand it 15 not fikely that cmpioyces will be held to 2 ROEE SHnges
he is required to dO 1S y the coyyy -ode of behaviour than directors. Section 176(4) of the Companies Act 2006
of employment. “ovides that there will be no.breach of the ‘no profit’ duty ‘if the acceptance of
i ' follows:*¥ fhc henefit cannot reasonably be regarded as likely to give rise to a conflict of
3.19 The two core negauve duties are as follows: interest’. This clarifes that the'rationale for the duty not to accept benefits is the

e e . ;o risk of a conflict between duty and interest. As Sir Peter Millett has put it:3¢ ‘the
(1) The duty to avoid a situation in which an individual has, or can |y, second rule invitéthe'question “why not?”; the first supplies the answer.’

direct or indirect interest that conﬂicts, or pOSSlbly may conthict, wil o \ l 4

interests of his employer (the ‘no conflict’ duty);*”
(2) The duty on an individual not, without authority, to make a profit dires

es of fiduciary duty may or may not be deliberate. They may result
dishonest behaviour of an employee effectively defrauding his

or indirectly from the use of property subject to the fiduciary relations!;
oloyer. Theymay, however, be ‘attended with perfect good faith’3” and

Breach
3.23

or in the course of the fiduciary relationship and by reason of hus fiducas

position. _
‘ . v intention on the part of the employee to defraud or otherwise harm

320 The alternative, prescriptive view, would embrace, for example, a dun o Fg the employ @ The mere fact of potential conflict berween duty and interest or

good faith to act in the best interests of the employer; Such a duty has been he ¢ e of an unauthorised profit where there is a risk of conflict 1s

to impose obligations of disclosure on directors3? and employees®’ to dius s o trigger breach of duty.

personal wrongdoing and information of interest to the company/employé [

law is developing and is in a state of flux. We consider the competing auther: 3 The argument that proof of a potential conflict of interest did not suffice,

and views in Chapter 2. | and that an actual conflict of interest was necessary to bring home liability to

an employee who was not a fiduciary per se, but only owed a fiduciary duty in
321 We consider, so far as employees are concerned, thatGf/such posis limited respects, has been rejected at first instance.3® The absence of a statutory

Pw‘ﬁl’ll puve c.lutiw of disclosure are owed at all by ‘employees W™
et:;pc;?e]rs, Iris ngtd(m' bshould not be) as a result of.the inedrsion of cquitt,™
d, but as a result of the operation of the coptrbe 2 [2012] EWCA Civ 841, [2012] IRLR 769; see further Frazer ‘The employee’s contractual duty

of ﬁdelxty’ (2015) LQR 131 Jan 53-77 in which he considers that English law regards fiduciary
duties imposed on employees as being subsidiary and prophylactic and supporuve of the
employee’s contractual duties: see p 72 citing Conaglen Fiduciary Loyalty (Hart, 2010) p 4.

i3

e Chan v Zacharia (1984) 154 CLR 178 per D ed in Don Kin
**  Conaglen Fi . per Deane ] at pp 198-199 approved 1n L0 g
27 4 Fiduciary Loyalty (Hart, 2010). PZ roductions Inc v Warren [2000] Ch 291 at 341 per Morritt L] and Ultraframe v Fielding
2\ racy o oneral v Blake [1998) Ch 439, ” %.&051 EWHC 1638 (Ch) at paras 1305-1306 and 1318. See further 2.93-2.98.
o wording of ss 175 and 176 Comoanics Act 2006, The' ;s 1B ‘00 profit’ rule is reflected in both s 175 and s 176 - see 2.89-2.91.

:‘:’W l?w. While those provisior i mpanies Act U006 N gt Generally - see Chapter 2, at 2.6 as to the narrowing of the ‘no profit’ duty under statute and
29 applied by analogy where an applied directly to employces. ™ Towers v Premier Waste Management Ltd [2011] EWCA Civ 923, [2012] BCC 72, [2012]

The statutory definition under ¢ mm’h’ ee owes fiduciary duties to his emplot « LBCLC 67, [2012] IRLR 73

mrerest and conflicting duties (s 175 Companies Act 2006 includes conflicts betw-+" » .Bribes and Secret Commissions’ [1993] RLR 7 at p 9

Gy o e ity g h'mical!(yn { hough framed in terms of conflict PR I oy “ord Herschell in Bray v Ford [1896] AC 44. )
5 I::’n mterest and duty and duty - see C::Ogmsed as applying solely to contis™ Mw roof of intention will be required where the potential conflict is berween duty to the
' Hanco ATM ‘S){“Uguud v Fassibi [2005) 2 BC{%‘} m and duty to a third party if fully informed consent has been obtained o the potential

ER (D) 139 Jul) 4 Ltd v Cashpox ATM Systems lu d v 1209 (Ch 12 | Ch 1 = see the ‘inhibition’ principle - Bristol & West Building Society v Mothew [1998]

v Pook 2004} mLtRPll’t 65 foﬂowms Item Softuwa (2007] EWHC l.'\ R - L 3y -riatp 20,

1377 (Ch) 618, applied in Goperncs o 1 v, Lid v Fassibi; Tesco Ly i 1 H.o4s Operations Limited v Paul Withey G others [2014] EWHC 1126 (QB) per HH]

of the Bank of Ireland v Jaffery |~ velock-Allan QC at paras 129-130.
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v C ptovnde expressly in respect of
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ic r aspects of the contract of employment which
tact cal decision to be taken by an employer when it

ployee 1s embarking on a course of conduct
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At x \e outset that, unlike the position of a director,

— . il 3 ]

{ the employers business. One option for the

ega tions in contract. The other is to ascertain
fiduciary duties and base a claim on those equitable
i chapter is also considered so far as it impacts
tus, in context, in Chapters 2, 3 and 5,

(
L
: ’Z
‘a-o
1!
calculanon when faced with a threat from an
on that the contractual terms will not yield an

_'\,: ..;.Q;._ might yer be available if the claim were

ol

duty. Or the employer may consider that
%,‘ ver in scope than a fiduciary duty. Thirdly, the
°.- ants may be thought to have been lost by
ach 1 by the employer. Fourthly, there may be
_.\ s if the matter can be classified as a breach of
i
t '
i ,uh
l ]

MR in Robb v Green' the duty of fidelity is
.. t will act with good faith towards his master’.2

't of the contract of employment by ‘necessary
| also owe fiduciary duties. Nevertheless, it is

f

th... . the essence of the employment relationship 1s

. Its purpose is not to place the employee in a
to "'ﬁ.rsue his employer’s interests at the expense of
at Q'{.care must be taken not automatically to equate

'io‘} ty ... with fiduciary obligations’.®

y v Fishel [2000] ICR 1462 at 1491E.
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sat a contract of service contained an implied term that

al who vy .;i'”.?? faith towards his master’.

'trets

] 'is the core liability of an individ,
% < such a person to subordinate hjq
’ contra the contractual duty of fldehty

e d()(‘
DY Sirg "0(
mployee (.should at all times act solely in the ; INtereg :“

*} . noted that the Court of Appeal founded its
}j: 'slon of the Court of Appeal in Lamb v Evans.®
‘ ch concerned whether ex-employees could be
¢ ade rival by using materials obtained by them
,,,,h uff In Lamb v Evans, the case was put upon
relief sought was an injunction after the end of the

use The issue, held Bowen L]J:

t in substantive content as the ¢,

= s plc v Ranson,’ loyalty is the cop, s :";
o f Aﬁ*.: dunes and the duty of fidelity. Whnlmdl\ &
r"o;, of‘undlvxded loyalty, Elias J’s dictum 3

'7“?7.’1 }{ 9

Sllﬂ(_’(g([ |
lity, divided loyalties are permissible el

ok Nlimited duty of loyalty may be casy 1 ate by
n u:;} understand Undivided |0ya|t) requires Imlcby

!
‘ 7
..‘_l'_.-“ the terms upon which the employment was

the: fiduciary relation of principal and agent came into
e-that there is no distinction between law and equity as
\':’:M ven circumstances, 1t 1s relatively simple to ..... pal and agent. The common law, it is true, treats the
mLf | has acted in a manner which reveals an absep | int of ew of an implied contract, and assumes that there 1s a
Ity. B ,,ﬁm atrast, because the duty of fidelity has Imms I - art of the bargain, or which can fairly be implied as
;' Wi ‘$’nﬁdence whether an employee’s condy has 1s ecessary to make the bargain effectual.’

\57 |

This is espemaUY the case when considering the y
un (‘.L e preparatory to lCang and Settng up iy
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N .:, 1
. 4
einployee to balance his interests with thoss of
one d, exploring alternative employment or eies

i?'"_ ermissible. On the other hand, even defensie : ot aware that he has any such right. Such a use is
X ach the duty of fidelity if it involves & 1 exists between principal and agent’. Both Lords

“;);a" Smformanon. ) f e (as falling within the ambit of rules relating to

ML . o ‘distinction to be drawn between agents and
3 ' | 53} ;5' _‘ ntiation is reflected in a number of early cases
% f.. | | el shows, is now seen as significant.

e imp ; ‘_. in equity whilst the, duty of fidelity ans & 2 5

Cir be th b
! ., : ’I'thi::tdgtflf:retr::; 12u<t>11:§lr; :\':‘;82‘56 “u‘) ;d"‘;‘: mted with approval by Lord Esher MR in Robb v

denfial ogg® ay L] in Robb v Green makes the same point but by

v‘ .4,'_;” one €xa __e]uns pru b { - VC in M M 10 In M 3
IR as Yoots in both the comm :}; urner in Morrison v Moat.'° In Morrison v
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: i-u was the recipient of the information from
\)vas whether ‘the court ought to mterpose by
L ‘*o of breach of faith or of contract’. The
he t the Court has exercised jurisdiction in cases of
@,H i that there was an implied ter™ :“n ! g dmlt of any question. Different grounds have
BRNR ot of the employer, infor™ ' "‘9 ercise of that jurisdiction. In some cases, it has
ourse "; hm service. The Court of Apped! In others to contract, and in others, again, as
_“° dence . He continued ‘It was clearly a breach of
€ommunicate the secret’. Once again, the authority

1at Bowen L] in Lamb v Evans proceeded on the
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! t] e course of his employment against the interest of

\',

' -'njr.i'xl I

IM

' L hell G
lly ~?‘f en as the modern: startmg point Wik

hied :{“? of fidelity. Mr Green secretly €0

raer
’31 Wlth the intention of soliciting o™

an
hz f‘j me O an Cnd The Clalm was ‘]d‘

\-
..‘c
L

k [2010] IRLR 244 analysed bt:"’“ »
¥ of fidelity’ [2015] LQR 13 (Ja7

\

. L
L]
R »




l'.

i

14,
v

¢

? o Fiduciary Duties: Directors and Employees . Contractual Issues 163
i' _,
L] was that |

which underlay the wml? 0: tﬁal)'n eJ S at of twin anq ,, Undiffy ‘ ’1'1 West (Butchers) Ltd'S and QBE Management

Juties existing at common w q llaw‘ goke.16 We analyse in Chapter 2 the extent to which the

i ipose positive fiduciary duties of disclosure on

SRl be,noted‘thﬂ”the authorities which preceded Ropy, 1 Grace [ >E1 yees and whether the positive fiduciary duties are

tter ekplonanon of information ac " hag or authori
theu‘ sub)ect ma the . o quired for | 4 or al ty.
text of a specific relationship. Both [ay L e
w;thm theoon S and eq tyy _ b
S et T
er, wh asks given
;’j.modem statements of the law have chnflcd :ll,:\tu e at ;v ontract, and since the contract is a matter for the

)’_T_ ows that the parties can affect the probability that
relationship is accompanied by fiduciary duties. Most
A-.;;:,.g',. : mployment contract and offer employment
f@ Dnly in a minority of cases is there any genuine

m ’1 oyer and the employee. The bargaining power of a
uit able dﬁ sually quite limited and, consequently, in many cases
.. 31 :..: =S ‘ , degree, legislate for the imposition of fiduciary

[ M E/iL noted that in Kynixa Ltd v Hynes'? the duty off

‘dxmplled duty of fidelity is not merely 3
obhgatlon. The analysls advanCcd lf()mlll(m
rsity 1 '-P:shel commands the field and has e

law
Elias 5 | il

| ' .: - ’«“ -'; ' 27 i | R“]
, Gt . ,57-; Jp:& w the Court of Appeal. In this regard Cyy, ,,.2
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‘." 2 T l.
d, 1t '
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at TLJ ty to a group senior employees. This is somchpg
a2 ‘high-watermark’ ca The other employees within the group osed
of 3 Mg URath £ fail
duciary duties. ':’:’. con Qﬂ that this ure to report was a breach of g
ontracial el was ‘,;ﬁ ed by the judge’s conclusion that the ot
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? the duty of fidelity

it of the duty of fidelity? If the duty of fidelity requires
.-minc ded loyalty, what are the limits of the demands of

‘:},T- on of the duty of fidelity? Are there remedies
yee owes fiduciary duties?
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i-_%’,nﬁ’_cgptiations by a director with a view to
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) Pf- a company of shares in its newly
* purposes of a transaction benefiting the parent
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employer’s contract or opportunity;
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(3) exploitation of an opportunity which comes to

: . . . C .
fiduciary in his private capacity; Aention o
(4) post-termination exploitation of a ‘maturing business
p p0l‘ tunlty‘

e d that
T'”Z?," there has been no substantive chanee ;
ontinue to refer to both equita GE the

S ca '
tinue to be relevant to the position of en:ploye:sse It is

|
i
l
54 Under s 175(1) and (2) of the Companies Act
precluded from exploiting property,fmformation Or opport
would place him in a situation of potential or actual copf, 10 dy g
¢ . g : |Ct b y LI .

interests an d those of the company. ‘Informatan’ in this contey ¥ :Sf\vccn 4 true sense, the law as codified under s 175(2) (and
to derive from the company or even necessarily to be conf, e ot l loitation of property, information and opp
operation of the provision. This provision is concerned wi, c;m"’ igey ermination. Information and o
information and opportunities of which a director learns W hect ::nngt _ 7 in this rd.

virtue and in the course of his directorship) are not exploiteq o - :

benefit where there is an undisclosed conflict of interest.* We ‘m

, Act, liability in respect of POst-termination
inities had begun to develop by reference 1o corporate

2006 , Irectoy ‘
6 fthe company/employer. While such Opportunities

unity wher,

ortunities of
Pportunities are treated

d for Person
consider the jsoum

under the heading ‘corporate opportunities’. v
| j the mere fact that activities carried out by a

fatory c future competition does not necessarily mean
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/} “ .

t to a=bréach of fiduciary duty.!® However, which acts
10LiC _‘ liability’ line and which the wrong side is not

55 In the United States, a ‘corporate OppOl’tUﬂity’ doctrine has (’C\Clnpcd '
some states the court will adopt a pragmatic, fact-sensitive and muly-fyry
approach towards liability. The good faith of the fiduciary 15 examind

Absence of good faith is important in establishing liability.s Although refereny | SEF up a competing business at some point in future

\ s‘famxly and friends will not be a breach of dury;

is increasingly made in case law to ‘corporate opportunity’ cases, English | ¢

has developed no analogous ‘corporate opportunity’ doctrine. of the company or employer or trading in competition
3 Pty T 4t o v. Whether activity between those two ends of the

56 Itis commonly alleged that a director or employee owes a (fiduciary .-:"Wiu depend on the facts of the case.’

duty ‘not to divert corporate opportunities’. However, no such sepadl
fiduciary duty or head of liability exists. Insofar as case law in this area ¢
principled analysis, liability under English law has traditionally becnimpos
by reference to the ‘no conflict’ and ‘no profit’ duties analysed in Chaptcrl' X
summarised below.6 These duties operate strictly and the good faith of ¥
| harshness of their operation has.been the subjectd

sloyee’s preparations to compete create an opposition
,_‘licy as to restraint of trade on the one hand and
of fiduciaries on the other. The law strives for a
balancing the interests of the individual in free
tests of the company or employer in protecting 1ts
} area reveals one or other party to have held the
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B T e 3 s :f‘i__s; analysed primarily by reference to the ‘no
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el i R A S SRR i . . ) 175 ma be underbl\l )
exploitation of corporate opportunities. Section BN rules in
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THE RELEVANT DUTIES AND THEIR DURATION
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