Glossary

Trusteeship The Trusteeship Council of the United Nations; one of
Council the six principal organs of the UN.
Ultra vires ‘Beyond power’; an authority which exceeds its lawful
powers acts wlira vires.
United Nations | An international organisation of almost every State in
(UN) the world, founded in 1945 by the UN Charter; successor
to the League of Nations.
Usus The objective element of customary international law; a
widespread and virtually uniform practice of States.
Uti possidetis |°As you possess under law’. Colonial borders and
juris internal administrative boundaries automatically become
the lawful international borders of new States once they
achieve independence from the colonial power. The
same principle now applies to the internal administrative
boundaries of new States emerging from the break-up of
larger States. These boundaries may be changed only by
agreement between the affected States.
World Court | A shorthand expression referring to both the International

Court of Justice and the Permanent Court of International
Justice.
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Nature and sources of
international law

Objectives

After completing this chapter, you should:

(1) understand the material scope of international law;

(2) have a basic understanding of the historical origins of modern
international law;

(3) understand and be able to explain the structure of the international
legal system;

(4) unoerstand and be able to explain the juridical character of
wternational law;

(5) " understand and be able to identify the sources of international law;

(6) have a basic understanding of treaties and ‘soft law’;

(7) understand and be able to explain the salient characteristics of
customary international law;

(8) understand and be able to explain the salient characteristics of the
general principles of law;

(9) understand and be able to explain the role played by judicial and
arbitral decisions and the teachings of eminent publicists;

(10) understand and be able to identify the modes by which acts of public
international organisations affect the normative requirements of
international law; and

(11) understand and be able to identify the way in which unilateral
declarations by States can create legally binding obligations.

Key cases

Anglo-Norwegion Fisheries case (United Kingdom v Norway) 1C] Rep
(1951) 116

Asylum case (Colombia v Peru) ICJ Rep (1950) 266

North Sea Continental Shelf cases (Germany v Denmark, Germany v The
Netherlands) IC) Rep (1969) 3

Right of Passage case (Portugal v India) IC) Rep (1960) 6
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Factory at Chorzéw (Indemnity) (Merits) (Germany v Poland), PClJ Rep
{1928) Series A No 17

Diversion of Water from the River Meuse case (The Netherlands v Belgium)
PCl) Rep (1937) Series A/B No 70

Russian Indemnities case (Russia v Turkey), Russian Claim for interest
on Indemnities (Damages Claimed by Russia for Delay in Payment of
Compensation Owed to Russians Injured During the War of 1877-1878),
Award of the Tribunal, 11th November, 1912 (accessible at the Permanent
Court of Arbitration website, pca-cpa.org).

Nuclear Tests cases (Australia v France, New Zealand v France) ICJ Rep
(1974) 253

Frontier Dispute case (Burkina Faso v Mali) 1C) Rep (1986) 554

Key treaties and instruments

Charter of the United Notions (1945): Art 1, Art 103
Statute of the International Court of Justice (1945): Art 38(1)

Concept of international law

1.1 Until relatively recent times, international law was regarded as
a system of legally binding rules and principles that regulated relations
exclusively among sovereign States. These States were held to he the
only subjects of international law and the only entities possessing legal
personality on the international plane. This meant that only\States could
enjoy legal rights and be under legal obligations at the. international
level. For the purposes of international law, the word: ‘Siate’ denotes a
country that exhibits certain specific features: an independent government,
a definite territory, a permanent population, and a capacity to enter into
legal relations with other States.' States, in other words, are independent
countries.

1.2 Other entities, such as natural persons or corporations, fell within
the ambit of international law only by virtue of having a designated
relationship to a State. These non-State entities were regarded as ‘objects’
of international law, whose affairs were of concern to international lawyers
only to the extent that a State was either responsible for their actions or
entitled to protect them against the actions of other States.?

1 See 4.4-4.17.
2 See Chapter 3.

Concepi of international law

1.3 Since World War I, the concept of international law has broadened
to include among its subjects public international organisations and
individuals. Thus, international organisations established by agreement
among States, such as the United Nations (UN), may also have certain
rights, obligations and capacities under international law.” Individuals
have increasingly become subjects of international law in certain fields, as
States have concluded agreements codifying and conferring human rights
and establishing direct individual responsibility for international crimes.*

1.4 International law can now be defined as a body of rules and principles
that regulates relations:
(i)  among States and public international organisations inter se;
(i) between States and individuals in the field of international human
rights; and
(iii) between international society and individuals who have
comriitted international crimes.

1.5 Interpational law is frequently called ‘public international law’ in
order *o distinguish it from private international law (also sometimes
callea “wonflict of laws’). Whereas public international law is a uniform
a0 autonomous system of norms regulating relations among its subjects,
orivate international law consists of norms developed within States
as part of their own domestic legal orders to resolve disputes between
private parties where a foreign element is involved. Private international
law determines the choice of law applicable to a legal dispute, whether a
particular domestic court or tribunal has jurisdiction where there is a cross-
border element and whether it should exercise any such jurisdiction, and
whether a domestic court may order the enforcement of a foreign court’s
judgment.

A clash between public international law and private international
law may arise in a number of ways. There may, for example, be a simple
failure to comply with a treaty coordinating or harmonising rules of private
international law among the contracting States. In such a case, the State that
has failed to maintain or reform its domestic law or practices in accordance
with its treaty obligations has committed a breach of the treaty in question.
Such a breach would be a violation of the delinquent State’s duties under
public international law — namely, the duty to perform treaty obligations
in good faith. A more familiar cause of conflict between the two systems is
the existence of a domestic rule of private international law that affirms or
denies a domestic court’s jurisdiction inconsistently with a customary norm
of public international law. Once again, by applying such a domestic rule,

3 Seed67-4.71.
4  Seel2l, Chapters 10-11.
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the delinquent State violates its duty under public international law — in
this case, the duty to comply with applicable customary legal obligations.

Development and scope of international law

1.6 International law, understood simply as a body of norms regulating
relations among political rulers, can be traced back to the period of early
antiquity. Indeed, archaeologists have discovered treaties between kings
of city-states in ancient Mesopotamia, the cradle of civilisation, dating
from around 3000 BCE. Treaty relations among rulers remained a feature
of political life throughout the ancient history of the Middle East and the
Mediterranean, with most civilisations recognising the binding force of
treaties and respecting the persons of diplomatic envoys.

1.7 Medieval Europe enjoyed a more elaborate form of international law,
though the structure of feudal realms was not well suited to the emergence
of a distinctly separate legal system for the regulation of relations among
sovereigns.

These feudal kingdoms, principalities and duchies were not States in
the modern sense. There was usually no sovereign exercising undisputed
authority within the realm’s boundaries. Feudal princes shared power
internally with an aristocratic class who often maintained their own armies
and legal systems. Furthermore, the rulers, and sometimes their vassals.
frequently owed political allegiance to external authorities such as the
Church or the Holy Roman Emperor. There was, therefore, an ahseiice
of that specifically modern concept of sovereignty that is embLicmatic
of modern statehood and that makes possible an autonomous body of
international law: the exercise of political authority over a detfinite territory
and population, unrestricted by any external political autheniy, and limited
only by the requirements of international law.

In relation to any parcel of territory, there might easily have been a
number of overlapping, and sometimes conflicting, political authorities —
more than one of which participated directly in Europe’s ‘international’
life. During this period, the law governing relations among European
rulers was an expression mostly of the jus gemtium. the ‘law of nations’
or the ‘common law of all mankind’, which has conceptual roots in both
Roman law and the natural law. Thus, the principle pacta sunt servanda
(agreements are to be observed) applied equally to treaties and to private
commercial contracts as an expression of the jus gentium. Medieval princes
were bound like everyone to observe the universal principles of the jus
gentium in their dealings with all people, regardless of whether they were
commoners, nobles or other princes.

Development and scope of international law

1.8 During the course of the 15th and 16th centuries, several powerful
gtates emerged (Spain, Portugal, England, France, the Netherlands and
gweden) in which internal authority became more centralised. These States,
and especially those in Northern Europe where the Protestant revolution
was most influential, refused to accept the political authority of entities
beyond themselves. This development prepared the ground for the modern
autonomous system of international law.

1.9 In its origins, the modern system of international law was concerned
almost exclusively with regulating relations among States as armed actors
on the European stage. Emerging from the turmoil of Europe’s religious
wars in the 16th and 17th centuries, modern international law was long
dominated by norms regulating the conduct of war and clarifying matters
about which disagreements might lead to war. Indeed, the most influential
book in international law’s early modern period was De iure belli ac
pacis (On the Law of War and Peace), published in 1625 and written by
the Dutch iurist and diplomat Hugo Grotius (1583—-1645). This definitive
work in ikiree volumes was concerned with the lawfulness or justice of
war eelf, the causes of just war, and the legal status of particular acts
periormed in the course of waging war. Grotius also expounded upon
issues such as the property of States and their freedom on the high seas,
which provided notorious points of friction potentially leading to armed
conflict between States.

Grotius explained the reason for his focus on the law of international
armed conflict and security, and underscored modern international law’s
essentially European origins, in the following terms:’

I saw prevailing throughout the Christian world a license in making war of
which even barbarous nations would have been ashamed; recourse being had
to arms for slight reasons or no reason; and when arms were once taken up,
all reverence for divine and human law was thrown away, just as if men were
thenceforth authorized to commit all crimes without restraint.

For the next 300 years, international law was largely a matter of working
through the terrain mapped by Grotius, although the precise content of the
norms that emerged often departed substantially from those propounded
by the great pioneer.

1.10 The emergence of the modern conception of statehood was a
lengthy process with origins traceable to England and France in the 15th
century. The treaties concluding the Peace of Westphalia at the end of the
Thirty Years War (1618—48) confirmed the modern State system, and feudal

5 Hugo Grotius, De jure belli ac pacis libri tres, with an abridged translation by William
Whewell, John W Parker, London, 1853, Vol L, lix (Prolegomena, 28).
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conceptions of international order were extinguished as a potent force
animating intra-European relations. The treaties established the rights of
numerous small States to participate directly in the international system,
with only symbolic concessions to the pre-modern order represented
chiefly by the Holy Roman Empire. The peace treaties confirmed the
legitimacy of States based on differing versions of Christianity, established
that no political authority existed over States, and enshrined the principle
of religious tolerance for minorities in some parts of Europe.

The sovereignty of States was, thus, simultaneously established
and limited in a way that dimly foreshadowed the later emergence of
international human rights law. The treaties of Westphalia also established
diplomatic machinery for the peaceful settlement of international disputes,
though this system remained dormant.

The peace freaties of Westphalia, at whose negotiations over 190
established or nascent States were represented, settled and regulated many
of the issues that had ignited the most destructive and exhausting series of
wars Europe had yet endured. As a result, religion was largely eliminated
as a cause likely to stir the European powers to open warfare among
themselves.

111 The Final Act of the Congress of Vienna (1815) and related
international agreements sought to adapt the Westphalian State system
to substantially new circumstances. The task of the Act and agreements
was to maintain international peace in the situation brought about by the
insistent movement within many European States away from monarchical
despotism, under which territories and populations could be transferred at
will, towards various forms of democratic control based on nationalism
and national self-determination. This movement, whatever 1ts merits in
other regards, was revolutionary in character and proved hughly disruptive
to peace within Europe, as the recently concluded wars against Napoleonic
France amply demonstrated.

The principal European powers established a formal system of
collective security against revolutionary turmoil anywhere within Europe,
which system was successfully employed on several occasions. The
concept of formalised collective security would become a familiar refrain
in international law, Other potential flashpoints of armed conflict were
also addressed by, among other things, extending freedom of navigation
to international rivers within Europe and codifying certain rules relating to
diplomats. The Final Act’s formal condemnation of the slave trade was also
a significant development in international law, and made another important
conceptual link between human rights concerns and the maintenance of
international peace.

Development and scope of international law

142 The increasingly destructive power of military technology during
the course of the 19th century, and the emergence of mass military
mobilisation, posed new challenges for international law, with its continuing
focus on the law of war and peace.

The American Civil War (1861-65), which up to that point was the
world’s most destructive war, killed more than 600,000 people and
wounded more than 500,000. The Geneva Convention of 1864 gave legal
protection t0 the wounded in international military conflicts and to those
seeking to assist the wounded. The Brussels Conference of 1874 and the
Hague Peace Conferences of 1899 and 1907 formulated and agreed upon
rules protecting non-combatant civilians, as well as rules for the treatment
of prisoners of war, in international armed conflicts. The 1899 conference
also established the Permanent Court of Arbitration in an attempt to provide
a standing mechanism for the peaceful settlement of international disputes.

1.43 Whileinternational law, at this stage, retained its overriding focus on
the law of wa: and peace, there was also an increasing interdependence of
international life in the fields of transport, communications and economics.
Inde=a ihe first great era of globalisation occurred in the late 19th and very
'y 20th centuries.

This period saw international law begin to broaden its domain beyond
issues of war and peace, and turn its attention to facilitating international
cooperation in a range of technical areas. Significant achievements during
this period include the Paris Convention establishing the International
Telegraph Union (1865), the Berne Convention establishing the General
Postal Union (1874), the Paris Convention for the Protection of Industrial
Property (1883), the Berne Convention for the Protection of Literary and
Artistic Works (1886), the Brussels Convention for the Publication of
Customs Tariffs (1890) and the Madrid Agreement for the Repression of
False or Deceptive Indications of Source on Goods (1891). All these, and
other similar, agreements foreshadowed the wide cooperation in technical
matters that was to become a major feature of international law in the late
20th century.

1.14 Just as the Thirty Years War and the Napoleonic Wars ended in
peace conferences that changed the course of international law, so too did
World War I. The Paris Peace Conference (1919) established the League of
Nations, a bold experiment in international order, The traumatic experience
of the war, in which more than 16 million people died, prompted the victors
to establish the League with a view to preventing the recurrence of any
similar conflict. It was thought that a principal catalyst of hostilities was the
rush to war by several States in the summer of 1914, while martial passions
remained high. The remedy contained in the Covenant of the League of
Nations was a mandatory cooling-off period of three months before
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resorting to war. The Covenant did not, therefore, prohibit resort to war
as an instrument of national policy; on the contrary, war was conditionally
preserved as a remedy of last resort among the League’s member States.®
The League of Nations ultimately failed in its primary mission to prevent
the recurrence of another world war.

1.16 In 1928, an attempt was made to outlaw resort to war completely
by the General Treaty for the Renunciation of War as an Instrument of
National Policy (the Kellogg—Briand Treaty, or Pact of Paris).” Consisting
of two brief Articles, it is one of the shortest treaties in history. Article I
provides: ‘The High Contracting Parties solemnly declare in the names
of their respective peoples that they condemn recourse to war for the
solution of international controversies, and renounce it, as an instrument
of national policy in their relations with one another.” Article IT provides:
‘The High Contracting Parties agree that the settlement or solution of all
disputes or conflicts of whatever nature or of whatever origin they may
be, which may arise among them, shall never be sought except by pacific
means.” No attempt was made to define ‘war’, which left open the question
of whether it applied to prohibit the use of armed force without a formal
declaration of war.® In 1949, the UN General Assembly made an attempt
to supplement the Kellogg-Briand Treaty by establishing a conciliation
and arbitration procedure. The result was the Revised General Act for the
Pacific Settlement of International Disputes.” Having been adopted in the
shadow of the more comprehensive UN Charter, however, it has attractea
the participation of only eight States.'®

116 A substantially more successful development was the establisiment
of the Permanent Court of International Justice (PCLJ) by the [:¢ague of
Nations in 1921. The PCIJ lasted until 1945, handing down-32 judgments
in contentious cases between States and giving 27 advisoiy opinions at
the request of League institutions. Many of these judgments made lasting
contributions to the development of international law in a variety of fields.
The years between the world wars were, indeed, something of a springtime
for the international arbitration of disputes. In addition to the outpourings
of the PCIJ, numerous ad hoc arbitral tribunals and commissions produced

[=3}

See 9.5.

7 League of Nations Treaty Series, Vol 94, p 57. The original parties were Australia,
Belgium, Canada, Czechoslovakia, France, Germany, India, Ireland, Italy, Japan, New
Zealand, Poland, South Africa, the United Kingdom and the United States. A further
39 States (including China and the Soviet Union) subsequently became parties.

See 9.6.

UNTS, Vol 71, p 101.

10 Belgium, Burkina Faso, Denmark, Estonia, Luxembourg, Netherlands, Norway and
Sweden.
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awards that, likewise, made important contributions to the de\.felopfnent of
international law, even if the awards themselves were sgmetnnes ignored
by participating States. The International Court of Just.lce (ICJ.) replaced
the PCIJ in 1946 soon after the establishment of the United Nations.

147 In the immediate aftermath of World War II, international ]avs{’s
spotlight remained, understandably, principally trained on the pf:re-nmal
questions of war and peace. The UN Charter was opened for signature
while the war against Japan was still being fought (26 June 1945). By' t-he
time the Charter entered into force (24 October 1945), two Japanese cities
had been devastated by atomic bombs, the war had finally ended, and the
International Military Tribunal for the Punishment of War Criminals had
held its first session in Germany.

148 TheUN architecture for preserving and restoring international peace
will be considered in more detail in chapters 8-9. For present purposes, it
is sufficient to observe that a serious attempt was made to improve upon
the legal mechanisms that existed in the years between the world wars.
In paiticular, the League Covenant’s highly qualified restriction on reslort
{a “war” was replaced by a more comprehensive UN Charter prohibition
‘o1 the threat or use of force’,'" subject to an ‘inherent right of individual
or collective self-defence if an armed attack occurs’.'? The UN Security
Council is, furthermore, able to authorise or require the use of economic
sanctions and to authorise armed force in order to maintain or restore
international peace and security."

The result was that, for the first time, the customary international law
right of States to resort to armed force as a means of resolving disputes was
apparently superseded for those States that became a party to the Charter.
Furthermore, the customary right itself disappeared either immediately
upon the entry into force of the Charter, or over time as States aligned their
practice to the Charter’s requirements.

An interesting question is whether the continuing non-occurrence of
another global war is primarily due to this newer legal architecture, or
whether other factors have been decisive. In particular, and in contrast
to the League of Nations, the United Nations has not until recently had
to deal with a multi-polar system in which several of the world powers
were totalitarian States determined to establish or reclaim empires by force
of arms, and where no other State or alliance of States was sufficiently
resolute to deter them.

11 UN Charter, Art 2(4).
12 Ibid, Art 51.
13 1Ibid, Arts 39, 41 and 42.
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1.19 The trial and conviction of many of the National Socialist leaders
for crimes against the peace, crimes against humanity and war crimes was
of monumental significance in demonstrating that responsibility for the
most serious offences against international law could attach to political and
military leaders, and not simply to the State whose affairs they directed,
This was reaffirmed by the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide," which provides for punishment of
individual offenders after conviction by a national court or an international
criminal tribunal.

1.20 Since World War I, there has been an unprecedented expansion
in the material scope of international law beyond its traditional concern
with issues of war and peace. While the law of armed force remains of
central concern to many international lawyers, a range of political and
technological developments have, over the last century, provided a climate
in which there has been a dramatic expansion of the subject matter over
which international law exercises authority. This process has gathered even
further pace since the end of the Cold War, with increased opportunities for
international economic and political cooperation.

1.21 As noted above, the personal scope of international law has
expanded to embrace individuals, at least for some purposes.’® This has
been primarily in the areas of human rights protection and the law relating
to international crimes, such as crimes against the peace, crimes against
humanity, war crimes and genocide. In the case of human rights protectior,
international law’s traditional link with the maintenance of internitional
peace is recognised in the preambles to the 1948 Universal Declaration of
Human Rights (UDHR),' the 1950 Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convertion on Human
Rights, or ECHR),"” the 1966 International Covenant ca E¢onomic, Social
and Cultural Rights (ICESCR)" and the 1966 International Covenant on
Civil and Political Rights (ICCPR).'*

1.22  As Grotius and other early publicists recognised, competition for
the use of the seas, which cover more than 70 per cent of the Earth’s surface,
was also intimately connected with the maintenance of international
peace. It followed that the Law of the Sea was one of the earliest areas of
international law to be developed.

14 UNTS, Vol 999, p 171.

15 See1.3.

16  General Assembly Resolution 217A (I1I); UN Doc A/810, 71 (1948).
17 UNTS, Vol 213, p 221; Council of Europe Treaty Series, No 5.

18 UNTS, Vol 993, p 3.

19 UNTS, Vol 999, p 171.
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This is also an area that has been the subject of extensive development
and refinement since World War I1.2°

1.23 As the factual interdependence of intemz.ltional society has
increased, so has the material scope of . international law naturally
expanded to provide a framework within wl}lch Stat.es.allld other memb_ers
of international society may fruitfully coordinate their joint and competing
activities for the benefit of the common good.

1.24 As with domestic law, international law frequently }ags behind
developments in the society to which it corresponds. Forceg w.1th vest.ed or
sectional interests may periodically retard developments in international
law that would be beneficial to the society as a whole, just as such forces
might sponsor new developments that undermine the common good.

The risk of such distortions appearing is generally increased wherever
political authority is not, in some real sense, representative of the whole
of the socieiy that it governs. International society has, since the Peace of
Westphalia and the transmission of the European State system to the rest
of the wcrld, been under the political authority of the society of States. The
a~d ties of these States generate the treaties and customs that constitute
positive international law.”! .

It is notorious, however, that many States that participate in the
exercise of this international political authority are not representative of
their populations. These States frequently exercise domestic power and
use their international authority directly against their people’s fundamental
interests and without their consent. Not being concerned with their own
people’s welfare or consent, such States have only limited interest in the
development of international law in directions genuinely beneficial to
international society as a whole. Furthermore, the continuing participation
of such dysfunctional or dictatorial States in the generation of international
law sometimes creates a reluctance on the part of other States to entrust
international law with a major role in the solution of international problems.

1.25 Notwithstanding this serious weakness in the international legal
system, there has emerged a universal system of legal cooperation in a large
number of fields. These include areas that might be regarded as essentially
systemic or constitutional to international law itself, such as a more fully
developed conception of international law’s sources,? the law relating to
States and intergovernmental organisations,? title to territory,?* the law of

20 See Chapter 12.

21 See1.27.

22 B8ee 1.79-1.212 and Chapter 2.
23 See Chapter 4.

24 See Chapter 7.
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long Kong law

pjectives

er completing this chapter, you should:
be aware of the traditional distinction between monist and dualist
conceptions of international law, and understand that most
- domestic legal orders blend elements of both approaches;
unders'anu and be able to explain the extent to which international
 Jaw affects the common law of Hong Kong;
~ uncerstand and be able to explain the extent to which international
* awaffects enacted law in Hong Kong;
-\ understand and be able to explain the extent to which international
law affects the exercise of administrative discretion in Hong Kong;
00 be aware of the Basic Law provisions on Hong Kong's external

affa irs.
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International law in Hong Kong law Monism and dualism

be made effective in domestic law. For instance, most
ch operate within the monist tradition deny domestic
ies unless they have been authorised or approved
er the Head of State usually performs a formal

3.1 International law, understood as the rules and principles regyla - ional law can
relations among States and public international organisations on te ' - ‘J States whi
of international relations, is a field in which only a very small prop e at least some treat
lawyers will ever practice on a regular basis. The vast majority of laue - iglature’ (whereaft
spend almost all of their professional lives dealing with matters p i
by private or public domestic law. Nevertheless, international law
always impinged on the theory and practice of domestic law. The o

: gal orders which operate within the dualist tradition
‘ j i to affect, in certain circumstances, the way in
be interpreted and administrative discretion

between international law and Hong Kong law is not perfectly watergiy it . islation may :
and there are several strategic points at which there is significant seeng arcised. They also frequently distinguish between conventlona.l and
It is at these points that international law acquires a practical signify 4 ary international law, with stricter requirement_s for the reception of
for most practitioners and students of Hong Kong domestic law. d er into domestic law and more relaxed criteria for the latter.

| ‘More than pragmatism is at work in the practical blurring of monis’f/
Monism and dualism theoretical distinctions. The hybrid positions which actually preyaﬂ
» States are natural products of modern international law’s doctrinal

3.2 1t is traditional to discuss the relationship of international | Priorto the emergence of the modern State system in the seventeenth

to domestic law by reference to two theories known as ‘monism’ g atury, relanous between sovereign princes were not understqod in terms
‘dualism’. ‘ <uiomomous ‘international law’? Rather, and following Roman
According to the monist theory, frequently identified with the oy Jew .anceptions, relations between sovereigns and their subjec.:ts were
law tradition and some natural law theories, there is only one legal il * med by the jus civile (customary anc.i enac'ted laws spemﬁc 1_:0 a
in which international law and domestic law are different aspects_,' 1 community) which were specific manlfeStatlonS_OftheJ.uS gentium.
this theory, as it is usually presented, domestic law derives its auth ced partly in custom and partly in natural law, the jus gf””um GOTAISES
from international law, international law is automatically part of a S, general legal precepts accepted by all civilised peoples. }.\s sovereigns
domestic legal order, and any inconsistency between the two systeras % uld not legislate with binding force for each u.ather, relations be.tween
be resolved in favour of international law. 3 overeigns were regulated directly by the jus gentium. For example, just as
According to the dualist theory, frequently identified with e comma ry person was obliged to honour his agreements (pacta suni ser vm?da)
law tradition and varieties of legal positivism, internaiional law ay and was permitted to defend himself from sitark, 50 Ssy SOWRDE np T
domestic law are completely distinct legal orders with different soure as obliged to honour his agreements and to defer_ld his realm from attack.
different subjects. In this theory, as it is usually presanted, inconsisten stendom’s legal order was, in this sense, a unity.
between the two legal orders cannot really arise-because internationl 35 With the emergence of the modern State system, of which the
law regulates State-to-State relations on the international plane, v Peace of Westphalia (1648) was a major catalyst, inter-sovereign relations
domestic law regulates relations among persons and institutions withi progressively placed on a new footing. Sovereignty became less an

Jurisdiction of States. In order for a rule of international law to enter attribute of individual princes, and more a feature of new corporate State
domestic legal order, a formal step of transformation into domesticii§ entities. These corporate States were possessed of increasingly clear and

(such as legislation) is required. ' exclusive sovereign rights and responsibilities within defined territpl_'ies.
They also began to constitute a new and distinct stratum of political,
diplomatic, military and economic relations, relatively autonomous from
5

3.3 Thus very briefly outlined, the monist and dualist theories
presented in their starkest and most radical forms. These characterisati
of the theories are useful intellectual starting points, but in reality pragmafié
blends of the two theories characterise the relationship of international laW ; - i
to most domestic legal orders. Eg, Art 80 of the Constitution of the Italian Republic: ‘Parliament sl;all authorise py
) ) | et i i i have a political nature, require
W d " p law the ratification of such international treatics as . QAL
y domestic legal systems V}«’hlcl‘l t?mbrace an qﬂiclaﬂ)ﬁ arbitration or a legal settlement, entail change of borders, spending or new legislation.
predominantly monist stance towards international law require a forml 2 Seel7.
domestic act of transformation or recognition before some rules of 3 Seell52-1.182.

=
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relations among individual subjects, or between subjects and their § international law itself .is nelt'hel_" moms.t nor dl;.é_lllstl. It rflzqu‘llliiz
The emergence of autonomous State interests, increasingly detached ¢ ¢hat States comply 'w1th their international _ob 1gff1t1_or;s. ';1.10 e
the interests of individual princes, was accompanied by the dimin wply cannot be _].l..lstlﬁed,. from the pers.pec‘twe of internati e
political powers of princes within their realms and often by | the basis that mternatu.mal Iesgal obligations are ‘mc(la‘nsm o
replacement with republican constitutional arrangements. There wag requirements of c.lom.estlc law. Whether a State comfp dies :vsﬁc
steadily decreasing political significance of personal relations among _ational law by regarding it as automatically forming ;chatt o : ornct °
princes who retained a diminishing constitutional role within their ; rporati()n), or whether the Staj[e Eioes so by a omestic ]al
dynastic princely marriages, for instance, eventually came to lose virgy e transformation, is a matter of indifference to mtematl.ona la:w. t
all their former strategic importance. . \t this point, it is opportune fo make an observe;tlon a (t)}l:e
In this new environment States were able to engage with each ; ogy. Judicial authorities .an(% I‘JUbth_tS_ ffeq‘“e“t Yy “Set. )
as fully-sovereign corporate entities in their own right, free fig esions ‘incorporation’, ‘adoption’, re':cogmtlon , transfc?rma 10111,
complications of overlapping sovereignties of individual princes i sosition’ to describe the two main Processes by w‘mclll a ]:u e
characterised pre-modern Europe. Modern States gradually develop ernational law becomes a rule of domestic law: Unfo@nate \A tl .ere
their relations with each other, customary and conventional rules inconsistency in usage among the author1tles‘ with a resulting
particular form to the general precepts of the jus gentium. ; for cox fusion unless the reader pays close atter.mon to 1.;he context.
' ' = 1 s chaster employs the usage adopted by Denning L:J in Trenc?te;i
3.6 Although the jus gentium thereby gradually retreats behind Ca;pora tion v Central Bank of Nigeria.® Thus, ‘incorporation

curtain of customary and conventional rules, it remains important i
respects. It provides the ratio juris — the ultimate juridical justificatio
rules sourced in custom and treaty. It also remains a direct source o
as the ‘general principles of law recognised by civilised nations’,*
custom and convention have yet to provide a norm necessary to resolve
legal dispute on the international plane.

. the process by which a rule of interr}ational law is simply
ed as automatically forming part of domestic law. We .shall see tl}at,
common law jurisdictions including Hong Kong, incorporation
etimes apply to customary international law but never to treaty
ontrast, ‘transformation’ indicates the process by which a rule of
onal law is legislatively enacted into the domestic legal ‘orc.ier.. We
3.7 It is therefore not correct to say that domestic law derjv see that, in Hong Kong and most other common law jurisdictions,
authority from international law. Nor is it correct to say that domestic mation is required in order that a rule of treaty law may also be
and international law are completely distinct legal orders. Ratticr, dome as a rule of domestic law.
law and international law are different legal orders (conire: the pure mol
theory) deriving their authority from a common source. {(contra th :
dualist theory). )
In accommodating this reality each State ‘develops a set of il
and principles regulating the extent to which and the modes by -
international law produces effects within its domestic legal order.
rules and principles are informed by each State’s juridical and his
context. Some States, particularly those which share the civilian
tradition, tend to emphasise the unity of the domestic and internatic
legal orders. Other States, particularly those which share the con
law tradition, tend to emphasise the separateness of the two legal o
All States will, in fact, blend elements of both the monist and d
conceptions of international law into a doctrine which allows internatio
law to play a role in the domestic legal order consistent with the 1¢
structure, fundamental values, and historical development.

The remainder of this chapter is concerned with the extent to

and the modes by which, Hong Kong law accommodates itself

ernational law. In Hong Kong’s juridical context, this .task can be

y approached by examining the relationship between mterpatlonal

w and: (i) the common law; (ii) legislation including the Basic _Law;

the exercise of executive discretion. This chapter concludes with an

view of the Hong Kong Basic Law provisions dealing with diplomatic
ons, treaty-making powers, passports and immigration controls.

- See 5.16-5.20 concerning international legal obligations generally, and 2.44
: specifically concerning conventional obligations.
~ Trendtex Trading Corporation v Central Bank of Nigeria [1977] QB 529, [1977]1 All
4 See 1.152-1.182. I‘ ‘ER 881, [1977] 2 WLR 356, [1977] 2 CMLR 465 (ECA).
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International law and the common law

Nature of common law

3.10 The common law (understood broadly to include equity) g
portion of Hong Kong’s domestic law that is not sourced in the Basic A
in legislation, or in Chinese customary law. It provides the foundatiop g
law in every jurisdiction in which it applies. Indeed, the rule that legislatio,
displaces inconsistent requirements of the common law is itself a commgy
law rule which emerged in the seventeenth century,” and even the Hone
Kong Basic Law is interpreted according to common law principles®

3.11  Frequently described as ‘judge-made’ law, the common law is mopg
accurately understood as that body of a comm unity’s customary practices
which the courts recognise as furnishing norms for the resolution of leg"
disputes, supplemented where necessary by a process of practical reasoning
drawing heavily on analogy and universally recognised general principleg
of law. ‘
The proposition that the common law is an essentially customary
system has a long and respectable pedigree. A full treatment of the comimoy
law’s essentially customary nature is beyond the scope of this worl
but for present purposes it is worth noting that an impressive consensus
across epochal periods has subscribed to a vision of the common law 5N
customary or essentially customary in character. As Sir Frederick Polical
(1845-1937) observed, ‘the Common Law is a customary law if, iy the
course of about six centuries, the undoubting belief and uniform language
of everybody who had occasion to consider the matter were abi to makeil

s0.”” Rather than being ‘judge-made’, the common law is imore accurately
understood as ‘judge-recognised’.

7 As late as 1610, Coke CJ was able to say in Dr Bonham s Case (1610) 8 Co Rep 114a,
118a: *And it appears in our books, that in many cases, the common faw will confrol.
Acts of Parliament, and sometime adjudge them to be utterly void: for when an Act
of Parliament is against common right or reason, or repugnant, or impossible to be
performed, the common law will control it, and adjudge such Act to be void’, See
also Hobart CI in Day v Savadge (1614) Hob 85, 80 ER 2335, 237: ‘[E]ven an Act of
Parliament, made against natural equity, as to make a man judge in his own case, is
void in itself, for jura naturae sunt immutabilia, and they are leges legum’.

8 Direcior of Immigration v Chong Fung Yuen (2001) 4 HKCFAR 211, 223-224,
[2001] 2 HKLRD 533, 545-546 (HKCFA): Democratic Republic of the Congo ¥
FG Hemisphere Associates LLC (2011) 14 HKCFAR 95, [2011] 4 HKC 151, 271
(HKCFA).

9 Sir Frederick Pollock, A First Book of Jurisprudence Jor Students of the Comman
Law, (Gaunt, Holmes Beach FL, 1994 (reprint of the 6th edition, 1929)), 254. See
also; James Coolidge Carter, The Provinces of the Written and the Unwritten Law,
(Banks & Brothers, New York NY, 1889), The Ideal and the Actual in the Law:
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Common Jaw in Hong Kong

| | i i i nstitutional framework
e ¢ Law, which provides the current co .

"Ai{ Th?(]z’z:’s system of law and government, entered into force on 1
for Hong

July 1997.1t provides, in part, as follows:

ali ici ticed in the Hong
: socialist system and policies shall nolt be practice
Amdesst;;l;]alfAdmhlistrative Region, and the previous capitalist system and
\Ky,:;lgof life shall remain unchanged for 50 years.

-Je 8. The laws previously in force in Hong Kong, that is, the common
< eles: of equity, ordinances, subordinate legislation and customar.y law
:;:i]r;e maintained, except for any that contravene this Law, and subject to

y amendment by the legislature of the Hong Kong Special Administrative
an

Region. |
Ajicle 18. The laws in force in the Hoqg Kong ISpecial Administrative-g(ef?n

| be thi: Law, the laws previously in force in Hong_Kong as provided for
§hllrt'f'c % of this Law, and the laws enacted by the legislature of th.e _Reglfm.
:Ilat;ctll:i laws shall not be applied in the Hong_Kong Special Administrative
“eyion except for those listed in Annex III to this Law. ...

Article 84. The courts of the Hong Kong Special Administll'ative Regijon
shall adjudicate cases in accordance with the laws applicable in the Region
as prescribed in Article 18 of this Law and may refer to precedents of other

common law jurisdictions.

Article 160. Upon the establishment of the Hong Kong Special Admmlstrzlttwe
Region, the laws previously in force in Hong Kong shau be adopteg1 as laws
of the Region ... Documents, certificates, contracts, and rights e)md o Lgano}p;
valid under the laws previously in force in Hong Kong shall cpntmue t-o be vali
and be recognized and protected by the Hong 'Kong Special Administrative
Region, provided that they do not contravene this Law.

(Dando, Philadelphia PA, 1890), Law: Its Origins, Growth and Function, (G .P
Putnam, New York NY, 1907), 179-190; W Blake Odgers and Walter Blake Odgers,
The Common Law of England, (Sweet & Maxwell, London, 2nd ed, 1920), Vol é,
Chap VII; Sir Carleton Kemp Allen, Law in the Making-, (Clarendon, Ox_ford, 7th e 1
1964); Lon L Fuller, *Human Interaction and the Law’ (1969) 14 American :T()urr}a
of Jurisprudence 1-36; T F T Plucknett, Legislation of Edward .I, (Qxford Um\.fersrc)f
Press, Oxford, 1970), 6-8; Friedrich A Hayek, Law, L('egzslatzon and Lzberiy..
Volume I, Rules and Order, (Chicago University Press, Chicago I.L’ 1983), 72-93;
Geoffrey de Q Walker, The Rule of Law: Foundation of Constitr:ttmnal Democracy,
(Melbourne University Press, Melbourne, 1988); Leon Sheleff, ‘Customary Law as
Common Law’, in Leon Sheleff, The Future of Tradition: Customary 'Law, Common
Law and Legal Pluralism, (Frank Cass, London, 1999, 79-90); David VanDrunen,
Law & Custom: The Thought of Thomas Aquinas and the Future of the Common Law,
(Peter Lang, New York NY, 2003, 5-15).
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3.13 The common law that was applicable before 1 July 1997, and

has been maintained and adopted since that date by Articles 18 and |
the Basic Law, was not the whole of the English common law. Secfi
of the Application of English Law Ordinance (Cap 88), which was

until the last day of British sovereignty over Hong Kong, provi
follows:

3. (1) The common law and the rules of equity shall be in force in o
Kong — on

(3)  so far as they are applicable to the circumstances of
or its inhabitants;

(b)  subject to such modifications as such circumstanc

(c)  subject to any amendment thereof (Whenever made) by —
() any Order in Council which applies to Hong Kong;
(ii)  any Act which applies to Hong Kong; or
(iii)  any Ordinance.

(2)  The common law and the rules of equity shall be in force j
Hong Kong as provided in subsection (D notwithstanding
amendment thereof as part of the law of England made at

time by an Order in Council or Act which does n
Hong Kong.

Hong i_e_;‘-‘

Thus, the common law’s applicability in Hong Kong was subject fg
British legislation which applied to Hong Kong and ordinances of
Hong Kong legislature.!” Its applicability was \
British legislation which did not apply to Hong Kong." British legisiatio
did not apply in Hong Kong unless it was expressed to do so or rediuired by
necessary implication.

3.14  Just as significantly, the English common law was not to apply
to Hong Kong where it was not applicable to the circipstances of Hi

Kong people,'? and the common law in Hong Koiig was to be modifi
when local circumstances required.” Thus the English common law ¥

imported into Hong Kong, but express warrant existed for the emergenceof

a Hong Kong common law on an English foundation (or for the application
of Chinese customary law instead of the common law in appropriate cases).
It is this common law which was maintained in Hong Kong on 1 July 1997.

10 Section 3(1)(c), Application of English Law Ordinance (Cap 88).
11 Ibid, section 3(2).

12 Ibid, section 3(1)(a).

13 Ibid, section 3(1)(b).

€5 may requip.

ot apply fo:

| 1 &5 % or
> 16 Rules of customary international law were thus ‘incorporated |

not, however, subject

the same :
qwi_.. ternsa;?:i()nal law were, as with common law rulcs. generally, suborldllnatz
ﬁ)'iﬁconsistent statute law.'® They were also subject to stare decisis s

TInternational law and the common law

| [|

- omary international law: incorporation

i regarded as adopting a dualist stance
i comrll}oar.;);ﬁ?y Iquiiiaegaticvgnal law within the dome_stic legal
g 1cu est that the common law will never permit {‘ules or
e m}g?tmiafi%nal law from being applied domestically w_lthout a
R . :transforming the international rule into a domestic one. |
cl?w afé above, however, few if any domestic legal orders are
mdwat?l list or, purely monist. As far as England’s common law
g gy ltlla h authority from as early as the eighteenth century
- i 1giﬁcant monist tendency in connection Wiﬂ‘l. custom.ary |
?Ed a]SlgnIn 1737, Lord Talbot LC observed that the jus gentmm
- a'fwnal t%“;;ei aml;assadors would have been part of Er.ighsh la}N
e 2am%(1)lry transformation because ‘the law of nations oo in
; wlthoutt i was and formed part of the law of England’..14 Wnt_mg ‘
G ‘;,emational law fewer than thirty years later, Sir Wﬂlljdm
;u;stoma”ji 11mlauted that ‘the law of nations, wherever any question ‘
kStr-):1’ﬂt1t"(;s roperly the object of its jurisdiction, is here adopted in its
‘k?e;;cb; t}fe common law, and it is held to be a part of the law of the

4 *15
d.

i and, accordingly, enjoyed
adopted’ by the courts into the common law 1,1 e |
: status as the common law. This meant that ru

that they would not survive inconsistency with decisions of more superior
emirts in the same judicial hierarchy.

447 There arose in the nineteenth century a.competing theotg t?:;
é:xstomary international law could not be merejly m.corporated orfa op : |
into the common law by the courts, but required mste??d to be formally
transformed into domestic law by legislative enactment. |

| 1t
14 Barbuit’s Case (Buvot v Barbuit) (1737) Forr cases T Talbot 281, Zi EI;'/I'\’}![Z ,E:;Z 11:10; |
1,25 ER 778). Lord Talbot’s dictum was expressly approved by Lor ‘
Triquet v Bath (1764) 3 Burr 1478, 1482, 97 ER 936, 938. University of Chicago
15  William Blackstone, Commentaries on the Laws of Eng[ana‘, niv " 1(31 e |
Press facsimile of the first edition with an introduction by Stanley atz,
IL, Vol 4 (1765), Chap 5, 68. -
16 Mort v Pefers (1906) 8 F (1) 93. o =
17 Thoi; ZZ:fl:eung conception of transformation rested primarily on the de;:165_u7)171)oLf It{h;
i Court for Crown Cases Reserved in R v Keyn (1876} LR 2Ex D 63, (ilf Lo
QBD 90. The captain of a German vessel was convicted E‘f ll;ﬂansla::lgf Ee; ;i]nand 2
isi i iles off the coast o ;
of a collision at sea which occurred less than threel mi : r
may havelgeen within the United Kingdom’s territorial sea at customary internationa
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( In Chung Chi Cheung v R,"® however, the incorporation/adoption theory \

received confirmation by the Privy Council in an appeal from Hong Kong
against a conviction for murder:

Lord Atkin: This is an appeal from the judgment of the Full Court of Hong Kon
dismissing an appeal by the appellant from his conviction and sentence at
trial in the Supreme Court of Hong Kong before the Chief Justice, MacGreg(,r
C.J., and a jury. The appellant was convicted of the murder of Douglas Lorne
Campbell, and was sentenced to death. The murder was committed on board |
the Chinese Maritime Customs cruiser Cheung Keng while that vessa| was jn
Hong Kong territorial waters. Both the murdered man and the appellant wera |
in the service of the Chinese Government as members of the offi
crew of the cruiser. The former was captain; the appellant was cabin boy. Bath
were British nationals. At the trial the point was taken that, as the murder took |
place on an armed public vessel of the foreign Government, the British Court

had no jurisdiction in the matter. The contention was overruled by the Chjef

Justice at the trial, and on appeal his decision was upheld by the Full Court, |
over which he presided,

Cers ang |

... OnJanuary 11, 1937, the accused shot and killed the captain. He then went
up the ladder to the bridge and shot at, and wounded, the acting chief officer,
and then went below and shot and wounded himself. The acting chief officer,
as soon as he was wounded, directed the boatswain to proceed to Hong Kong
at full speed and hail the police launch. He wanted, he said, help to arrest the
accused from the Hong Kong police. Within a couple of hours the launch of
the Hong Kong water police came alongside in answer to the cruiser's signal.
The police took the wounded officer and the accused to hospital. They topl f
possession of the two revolvers with which the accused had armed himse®
of the spent revolver bullets and expended shells, and of some unexpended
cartridges. On February 25 extradition proceedings were commenced against
the accused on the requisition of the chairman of the Provincial Covarnment |
of Kwangtung, alleging murder and attempted murder on board the Chinese.
Customs cruiser “within the jurisdiction of China while the said cruiser was
approximately one mile off Futaumun (British waters)”“Th's appears to be
an allegation that the vessel had not at the time re=chiza British territorial |
waters. The fact that the crime was in reality commited within British waters |
is not now in dispute. After many adjournments the magistrate decided, on
evidence called for the defence, that the accused was a British national, and
that the proceedings therefore failed. The accused was at once rearrested
and charged with murder “in the waters of this colony,” and duly committed.
At the hearing before the magistrate, and at the trial, the acting chief officer
and three of the crew of the Chinese cruiser were called as witnesses for

)

the prosecution. Police witnesses produced, and gave evidence as to, the

law, but there was no domestic legislation or other expression of assent by the United
Kingdom giving effect to this rule. The conviction was overturned (by a majority of
7-6) on the basis that, absent legislative transformation into domestic law or other
expression of British assent to the asserted international custom, English courts
lacked jurisdiction over the place where the collision occurred.

18 Chung Chi Cheung v R [1939] AC 160, (1938) 30 HKLR 37(2), [1938] 4 All ER 786,
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olvers, cariridge cases and bullets. As has already been stated, the

Vi
reccused was convicted and sentenced fo death.
al

the question of jurisdiction two theories have found favour with persons
4 ing a knowledge of the principles of international law. One is that a
pmf?SSIhig of a nation for all purposes either is, or is to be treated by othe_r
pul:?llC Sag part of the territory of the nation to which she belongs. By thIS
namnstiony will be guided the domestic law of any country in whose temton_al
cDm;epthe ship finds herself. There will therefore be no jurisdiction in fact in
wateés urt where jurisdiction depends upon the act in question, or the party
i oroceedings being done or found or resident in the local territory. The
to thetﬁeory is that‘a public ship in foreign waters is not, and is not trea_\teq as,
othir of her own nation. The domestic Courts, in accordance with prmmplgs
ter‘rl iE;rriational law, will accord to the ship and its crew and its copten_ts certain
me nities, some of which are well settled, though others are in d_ispute. In
Etr}:;;“:r]inaw, trlme immunities do not depend upon an objective terriltonallty, but on
implication of the domestic law. They are cgndltlonal, and can in any case be
waived by tiie nation to which the public ship belongs.

i» 1 oidships entertain no doubt that the latter is the correct c_oncluspn.
:;hr:.;rz;oagzurgtely and logically represents the ag_reemen?s of nations whch:
canstitute international law, and alone is consuste_nt with the p_arar;n;nun
qecessity, expressed in general terms, for each nat|or_1 i_o protect |tsel_ ror;';
internal disorder by trying and punishing offenders within its boundan?r;.H
must be always remembered that, so far, at any rate_, _as the Cpuds of this
country are concerned, international law has no validity save in sohfar as
its principles are accepted and adopted by our own domestic law. T ert: is
no external power that imposes its rules upon our‘ own code of substan ;ve
law or procedure. The Courts acknowledge the exnstlenge_ of_a body of ru ei
which nations accept amongst themselves. On any Judu_CiaI issue they see
to ascertain what the relevant rule is, and, having founq it, tht_ey will trgat itas
incorporated into the domestic law, so far ag it !s not inconsistent with rules
enacted by statutes or finally declared by their tribunals. ...

. it appears to their Lordships as plain as possible that the Chinese
Government, once the extradition proceedings were out of thg way, consented
to the British Court exercising jurisdiction. It is not only that wlth full knowledge
of the proceedings they made no further claim, but qt two different dates t_h_ey
permitted four members of their service to give evidence beforg the Bl’lt!Sh
Court in aid of the prosecution. That they had originally calleq |n.thle pol_lce
might not be material if, on consideration, they decided. to claim jurisdiction
themselves. But the circumstances stated, together with the fact tha}t the
material instruments of conviction, the revolver bullets, etc., were left wnht_}ut
demur in the hands of the Hong Kong police, make it plain that the British
Court acted with the full consent of the Chinese Govemnment. It therefore
follows that there was no valid objection to the jurisdiction, and the appeal
fails,

Lord Atkin gave the advice of the Board, the other membe_'rs of which were
Mmfﬂan, Lord Porter, Sir Lancelot Sanderson, and Sir George Rank:i./
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i by treaty rather than custom
3.18 The Privy Council in Chung Chi Cheung was confronted With, s determined between them by ty

task of choosing between two competing conceptions of the custy | J and Dixon D ing Lane) Ltd v Department of Trade and Industry
international law relating to a State’s jurisdiction over crimes co ] H Rayner (Mincing Lane

within its territorial waters but aboard vessels owned by foreigy
The Board rejected the view that customary international law tre,
State-owned vessels as, in effect, floating islands of the owning Sta
national territory such that other States’ Jjurisdictions were always excly
(‘objective extraterritoriality”). Such a conception would have preclygs
the jurisdiction of British colonial courts over any criminal acts compjg
aboard the Chinese government’s customs vessel. Instead, the By,
accepted the more modest formulation that customary internationa]
treated State-owned vessels as falling within the territorial Jurisdiction
foreign States subject only to an array of immunities which the o
State may waive, On the facts of Chung Chi Cheung, China had imp
waived its immunities over the events occurring aboard its vessel 7
British territorial waters, with the result that the British colonial trial coy
was properly seized of jurisdiction over the crime. i

The principal significance of Chung Chi Cheung for present purpog
lies in the Board’s unanimous confirmation that, whichever congce
of State jurisdiction was correct at customary international law, it coyl : : law in much the same way that
operate as a rule of domestic law only if it had been ‘accepted and adopteg! 00 uirements of customary international

tic
i ic law. They may thus consult domes

by domestic law. This means that once a common law court ‘acknowledy mi"orm t]zle}n;.ei;f:ls (rni i{;{:::tgke " The ri T oo - counacl,
the existence’ of arule of customary international law, it will be incorpo, e " f:?e()rntﬁnﬂq iut e1Elch iﬁgs o pu];licists sttt e foc L

i i prescent. The e Ty Ry d such other written materials as seem relevant but which need not be

binding judicial precedent. The Board accepted that the mer m . : ma i s oL
formulation of State jurisdiction accorded with customary: aternati a technically authoritative character. y may,

! . isi tice of foreign States.”
law, and that there was nothing inconsistent between that\law and either eaties as well as the judicial decisions and prac g
domestic legislation or binding judicial precedent.

2AC 418, 5 13, Lord Oliver remarked:

al law becomes a rule — whether accepted into dorm—)stu):f
‘ - Iy when it is certain and is accepted generally by the bod.y 0
o t'on)'[ d it is for those who assert the rule to demonstrate 1t, if
o '?]fe International Court of Justice. It is certainly not for a

ss;iﬁ;:ytrli”zgzl in effect to legislate a rule into existence for the purposes of
OImes

n tic law and on the basis of material that is wholly indeterminate.
~ domestiC

rule of internation

rule of customary international law is inc.:or-pmjatt_ﬂd or

O.qce ¥ domestic legal order of a common law jurisdiction it
i qto i art of the common law itself. It should therefore be
BFin, efffecf’ugh customary international law rules are not treated. as
= nsmg"-tbftth;a urposes identifying them. Whereas the law _of fOI’f?lgll
. 1_21“" @ at ;;east of non-common law foreign jurisdictions) is to
e c’f1]01h° ((310;5 facts l;y expert evidence, the courts are taken to know

' ;ﬂﬂ R ifltemational law just as they are taken to know the common
‘Amliagactice, this means that courts may inform themselves as to the

Customary international law: stare decisis
3.19  The decision in Chung Chi Cheung postulated that common law

courts ‘acknowledge the existence of a body of rules which nations ac
amongst themselves’. In order to make that acknowledgement, so that
particular rule of customary international law is potentially availabl
incorporation into the common law, it is necessary that the putative
be one which is widely recognised as such. In Chow Hung Ching v R,
the High Court of Australia refused to incorporate into the common la
a putative international customary law rule to the effect that members
visiting armed forces enjoyed a general immunity from prosecution in the
host State’s courts. There was no evidence of settled international practice
because there was a divergent ran ge of incompatible views among ‘writers’
and ‘authorities’ (Latham CJ), and it was a matter which State practice

321 As Chung Chi Cheung makes cle'ar, a .rule 1of . (I:utsltﬁlmiz
international rule remains subject not on.ly.to inconsistent etils autaﬁ,vely
also to binding judicial precedent which is 1.11::.on51§tent w1thh ti:l p p—
adopted rule. The potential problem with this idea is that. both the cnstantly
law and customary international law are systems whlch‘ are t;o S
evolving in order to meet the requirements of the co.mmurupes ; legw ma)}
It is therefore possible that a rule of customary internationa

152
20 Lord Advocate's Reference No 1 of 2000 [2001] SLT 507, 513, [2001] JC 143,
High Court of Justiciary, Scotland). o a
21 g"re:%dtex Trading Corporation v Central Bank ofNIge_rza [1977] QBd529, 7*5;169&2-;1',%],
' 2 WLR 356, 379, per Stephenson LI; Compania Naviera Vftsconga av The

[1938] AC 485, 497, [1938] 1 All ER 719, per Lord MacMillan.

19 (1948) 77 CLR 449.
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gun and a bomb, and by failing to protect her from Carla on | ' iV te te rrItO ry

aireraft — would not be covered by sovereign immunity (Draf A 3

on Jurisdictional Immunities of States and Their Property

Nations Convention on Jurisdictional Immunities of States

Property, Arts 10(1) and 1(c)).
To the extent, however, that the proposed suit is based on

torts, it would be more likely to attract a successful claim of hiectives

immunity in international law. Common Art 12 of the Draft Ar T

the Convention effectively preserves a State’s right to claim _ te completmg this chapter, y

immunity in a ‘proceeding which relates to pecuniary compe‘_ . J appreciate the importance of territory for States and statehood in

death or injury to the person’ unless the act or omission og . international law; F it faritr

whole or in part in the territory of the forum State and if the . pe aware of the scope of State ter 1 y; erriare ars decided By

the act or omission was present in that territory at the time o | understand that dlsputehs ozﬁr t;: Oen t:r cl;-‘;’lm Y

or omission. All the relevant acts or omissions in this case establishing which State has the s g s el e

have occurred outside Australian territory by persons who were B understgidhand be able to explain and apply 3

outside that territory ! " \which ai"States may justify a claim to title over territory (cession,
¢ d

Whether there is a cause of action and a competent Austr ~ orcupation, prescription, accretion and conquest); an

y ; R o e . lain and apply uti possedetis juris asa
g d suit against the airline is a matter of Australian | ~gerstand and be able to exp
f:\fvthe i 3 i o " ;J:':ISISfOF determining the international borders of States established

> by decolonisation or by the secession from or dissolution of States.

Further tutorial discussion

: : ey cases
Il International law does not permit a State’s court pce
Jurisdiction over any matter unless there is an inte lestern Sahara advisory opinion, 1CJ Rep (1975) 12

recognised basis for the exercise of jurisdictional sow bitral Award on the Subject of the Difference Relative to the Sovereignty

: Do you agree? - Mexico) (1931) 2 RIAA 1105 (in French),
L Why should the passive natxonahty principle ccnstitute Cifgggr(tlcr)‘nEﬁ;r;ﬁ)(Fmﬂce Y A )

basis of jurisdiction only in cases of terrorist offe;
3 Look atjthe tutorial qugstlon and answe.. Would the ans land of Palmas case (Netherlands v United States) (1928) 2 RIAA 829

concerning Oscar’s conduct be differevt it he wer ontier Dispute (Burkina Faso v Mali) IC) Rep (1986) 554

and not an ambassador?
4. Who gets to make the final decision on whether i

constitutes a threat to the State when the protective ature and scope of State territory

is employed to justify an exercise of jurisdiction? ’ 8

itself? 3 A State territory is that portion of the Earth that is subject to the
3. If a person guilty of genocide, war crimes, or crime eign authority of a State. Indeed, unless an entity has a govern_ment
humanity is present in a State’s temtory, is the State o the ability to prescribe and enforce its will in its own defined territory,

prosecute the person?
6. If a State is always entitled to exercise cnmmal jur
over a person on the basis that he or she is a natio
State, why is a State not always entitled to exercis
jurisdiction over a person on the basis that he or she has
the State’s territory?

eannot be described as a State.!

See 4.6-4.11.




State territory Nature and scope of State territory

Importance of territory . o example, Portugal’s restricted right of passage in parts of India’s
' '_ in the Right of Passage case.’

7.2 State territory is important in international law because it iq . 4

place in which a State’s prescriptive and enforcement jurisdiction - Of ferritory

exercised to the exclusion of all other States. According to Max p; 5 N

(1874-1960) in the Island of Palmas case:? ) A State’s territory includes all lands and internal waters within its
Sovereignty in the relations between States signifies indenencdes mational boundaries, its terr'itor.ial sea adjacent to its coast, thfe] egrspac;}el
Independence in regard to a portion of the globe is the right to exercise he o ¢ State’s land and territorial sea, the seibed and ’subsq eneal
to the exclusion of any other State, the functions of a State. The deve erritorial sea, and all the resources ‘Ehereof. A State’s territorial sea
of the national organisation of States during the last few centuries g ot be more than 12 nautical miles wide,’ although some States ma'ke
corollary, the development of international law, have established thi .re ambitious claims. The upper limit of a State’s airspace is not certain,
of the exclusive competence of the State in regard to its own territory in gy s clear that 2 State’s territory does not extend as far as outer space,
way as to make it the point of departure in settling most questions that cgpe ' of which may be appropriated by any State.? A State’s land territory
S s G ' ' downwards, in theory, to the Earth’s core; a State’s territorial
In the Lotus case, the Permanent Court of International Justice (PQ iction ther efore encompasses persons, things and events in mines and

similarly remarked:? 3 undergrouind locations. .

interna) waters are treated in the same way as a State’s land territory.

v o ist of all rivers, lakes, canals or other bodies of water that are

sanded by a State’s land territory, and include all bodies of water to

Now the first and foremost restriction imposed by international law
State is that — failing the existence of a permissive rule to the conl
it may not exercise its power in any form in the territory of another ¢

! . : .. 5
i jurisdiction i i SRty i ward side of any baselines used for measuring the territorial sea.
S e ..IUﬂSdlf:tIOH " Ceﬂamly_terrltorlal, . CF'mI'mt A 5 & itorial however, is subject to a regime whereby ships of foreign
State outside its territory except by virtue of a permissive rule derived | O torial sea, 5 ]
O

international custom or from a convention. oy certain rights of transit (known as ‘innocent passag_e?).“f Special
® pply to archipelagic States," such as Indonesia, the Philippines and
7.3 This normally exclusive legal authority exercised by a Sia: micro-States in the Pacific Ocean. .

its territory is, indeed, a cornerstone principle of the internaiional itle to land territory is critical because title to c_)ther forms of terr_1t0ry
system. Article 2(4) of the UN Charter provides, for exaraple, on rules that make reference, directly or indirectly, to la_nd territory.
members of the United Nations (UN) must ‘refrain in'their inte ple, a State will not possess a territorial sea, and will t}}ergfore
relations from the threat or use of force against the territorial intef title to airspace above it and the land and resources below it, if the
political independence of any state, or in any.¢ifier’ manner inconsis e does not possess title to any coastal land.

with the Purposes of the United Nations’.

7.4 A State may exercise its sovereign authority as it pleases in 2
of its territory, subject only to the requirements of international
the Corfu Channel case, the International Court of Justice (ICJ) ob

that it is ‘every State’s obligation not to allow knowingly its teritor t of Passage over Indian Territory Merits (Portugal v India), ICJ Rep (1960) 6.
be used for acts contrary to the rights of other States’.* Other States! ce 1.148.
also acquire limited rights over a State’s territory by treaty or local Chicago Convention on International Civil Aviation, Art 1, UNTS, Vol 15, p 295;
ention on the Law of the Sea, Art 2, UNTS, Vol 1833, p 3.

ntion on the Law of the Sea, Art 3.

on Principles Governing the Activities of States in the Exploration and Use of
Island of Palmas case (Netherlands v United States) (1928) 2 RIAA 829, 838 Space, including the Moon and Other Celestial Bodies, Art 2, UNTS, Vol 610,
7.20. 6.
SS Lotus (France v Turkey) PCIJ Rep (1927) Series A No 10, 18. ention on the Law of the Sea, Art 8. See 12,39,
Corfu Channel case (Merits) (United Kingdom v Albania) ICT Rep (1949) 4,25 ~onvention on the Law of the Sea, Arts 17-32. See 12.48-12.57.

12.52. L ention on the Law of the Sea, Arts 46-54. See 12.34-12.38.
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Cession

State territory

Disputes over erifony . ental protection of Antarctica and designating it a natural reserve
- !
L k 4 to peace and science.

7.6 With the possible exception of Antarctica, virtually &lh :
world’s land territory is now under the sovereign authority of ohe il
almost 200 States currently in existence. Consequently, rules 0 . g
the establishment of first title to territories previously unpossessidy | - There are five customary law principles by which all States may
State are now of practical value only where two or more States lay i g claim to title over terrtory:

to the same piece of territory and the relative strengths of the com ]
claims need to be assessed. As the Permanent Court of Internationa occupation;
remarked in the Legal Status of Eastern Greenland case, ‘[i]n most ‘ prescription;
cases involving claims to territorial sovereignty which have come be 4 accretion; and
international tribunal, there have been two com peting claims to sovere -f’ conguest.

and the tribunal has had to decide which of the two is stronger’ 12 ]

s of establishing title

cession,

:'1- former colonial and sub-national teI:ritgries that. have_ ac!lie‘ve.d
'{ood, the customary international law p1.~1n01ple of.utz .pos:vzdens Juris
be relevant in determining their clau:n_s to territorial title.

“Each of iese principles will be considered in turn.

Antarctica

7.7  Antarctica is something of a special case and, as it occupies aboyt |
million square kilometres of land (China occupies 9.6 million squs
kilometres), its status is worth mentioning. The continent is the il
of partly overlapping claims by Argentina, Australia, Chile, France ) ; :
Zealand, Norway and the United Kingdom. Some other States reject ali 9 (Cession is the transfer of sovereignty over territory by ane so;rereliz
claims and favour instead an international status for the whole terrifo, yanother. Transfer is effected by treaty, often at the conclusion o arg;er
The Antarctic area south of 60°S latitude is subject to a sui generis regb ilities. One State must evince an intention to assume sovereignty

i intenti inquish it
established by the 1959 Antarctic Treaty,'"® to which the seven tem tory, and the other State must evince an intention to relinqui

.
A V0L

~§510N

claimants are party together with Belgium, Japan, Russia, Soutk Afig agreement to permit the exercise by a foreign State oi't ‘l:ertal?o rS;i::lte
the United States. The most important feature of the Treaty is'a requ etions on the territory will not gl%fﬁce. Thus, a treaty p:erml ing a i ngori
that Antarctica be used for peaceful purposes only; there must be nom to establish and maintain mthary bases on a State’s territory W-t gt
bases, military manoeuvres, weapons testing or any Other measures o atransfer of territorial sovereignty, even if the agreement permits

military nature. Further, freedom of movement and $:ientific exploratio foreign State’s domestic law to be applied in respect of events on the base.
guaranteed throughout the territory. The Treaty specifically provides
prejudices neither existing territorial claims nor the position of any party
regards its recognition or non-recognition of any other State’s claim, W

the Treaty remains in force, no new claim may be made, and no activit
shall constitute a basis for asserting, supporting or denying any claim
territorial sovereignty. In 1991, the parties adopted a protocol concerning

140  An act of cession will be void if it was the result of atre.aty proclured
¥ the threat or use of force in violation of the principles of international
w embodied in the UN Charter. _ _ ]
Such an act of cession will, however, be valid under the 11‘1tf.:1'.—tempora
: ple’s if it was made prior to the emergence of the prohibition on the

or use of force.

A ceding State can neither derogate from its own grant, nor pass a

i ' i i if the territory, prior to cession,
12 Legal Status of Eastern Greenland case (Norway v Denmark) PCIJ Rep (1933) & title than it posses.sed. (.Zonsequen‘gly, if ' Y, P g
A/B No 53, 46 affected by sovereign rights of third States (for examp e(,i g |
. 46. ‘ . i 0
13 Agreement between the Governments of Australia, Argentina, Chile, the F . ge), such rights continue after cession has been effected and may als

Republic, Japan, New Zealand, Norway, the Union of South Africa, the Union of
Soviet Socialist Republics, the United Kingdom of Great Britain and Northern e ] ies. Art 52. See 2.104
and the United States of America concerning the Peaceful Uses of Antarctica, UNTS % Vienna Convention on the Law of Treaties, - o8 2. 104,
Vol 402, p 7L 9 See7.37-7.38.
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tate territory Oecupation

be enforced‘ against the territory’s new State sovereign. Silllilarly | I Whatwere the legal ties between the territory and the Kingdom of Morocco
may cede title to_territory that does not belong to it. This limiéaltl; " gnd the Mauritanian entity?

mstance of the principle nemo dat quod non habet, was manifested
Island of Paln_@as case,' in which Spain’s purported cession to thed T
States of an island by treaty was ineffective because the Neﬂier 79

 Court said:
.. The expression ‘ferra nullius’ was a legal term of art employed in
h ‘occupation’ as one of the accepted legal methods of acquiring

possessed title at the time of the treaty’s conclusion connection wit
. sovereignty over territory.

. ] \Occupation’ being legally an original means of peaceably acquiring

Occupatlon sovereignty over territory otherwise than by cession or succession, it was

' g cardinal condition of a valid ‘occupation’ that the territory should be terra
belonging to no-one at the time of the act alleged to constitute

7.12 Occupation was the m i . flius a territory

territory thatliacked a State sovZf}lgiszgrll3 yegllé;cgegaizztfhacquued el f'; ‘occupation’ ... In the view of the Court, therefore,  determination tha)

4 sovere ign NT— ——— ha’d S rd ercj never was gye Westem. Sahara vlva_s a'lerra nuﬂrys’ at the time of cc_:tomzatton by Spain would

st ol ndesit stanition i or‘ie 'e terrltory, It was be possmlg only if it were esl.tabllshed that at that tlmfa 'the territory belonged
. : quisition masmuch as title did not derive from fhe o no-one in the sense that it was then open to acquisition through the legal

prior sovereignty of another State. g ] process of ‘occupation’.

Afterritory was not considered abandoned unless the departing sove; 80, What= er differences of opinion there may have been among jurists, the
demon_s trated an animus relinquendi — that is, an intention to relingy State piacice of the relevant period indicates that territories inhabited by
sovereignty.'” Occupation could occur only in relation to territo .-.. " 4ikas i people having a social and political organization were not regarded
at the time occupation commenced, ferra nullius b 4 ‘srrae nullius. 1t shows that in the case of such territories the acquisition

' . sovereignty was not generally considered as effected unilaterally through
. ' "~ gooupation’ of terra nullius by original title but through agreements concluded
Terra nullms : ;iihl':gcal rulers. On occasioi, itgijs true, the word ‘gccu?)ation’ was used in a

; non-technical sense denoting simply acquisition of sovereignty; but that did
7.13 In international law, the phrase ‘terra nullius’ denote | ot signify that the acquisition of sovereignty through such agreements with
50 | authorities of the country was regarded as an ‘occupation’ of a ‘ferra nullius'

that is owned by no-one. The cir i : b
: cum - -

international la?;, in the 19th centu Stance.s n Wthh’ for the _]Jlu‘pos in the proper sense of these terms. On the contrary, such agreements with
entury, a territory could be considered #;  |ocal rulers, whether or not considered as an actual ‘cession’ of the territory,

nullius have been addressed by the ICJ. were regarded as derivative roots of title, and not original titles obtained by
occupation of lerrae nuliius.

( In the Western Sahara advis inion, '8 i idad MW
referendum in its colony of nge?ﬁlggg;rasiﬂaloﬁdl?dtodzﬁldid ‘to_ u:n'd.uct 81. In the present instance, the information furnished to the Court shows that
to exercise their right of self-determination. The King of M ::“ ."S "L, abitants : ) at the time of colonization Western Sahara was inhabited by peoples which,
Spain's plans, arguing that Morocco was entitied fo exer(.’-e.; teco of jected fo . if nomadic, were socially and politically organized in tribes and under chiefs
the territory of Western Sahara on the basis of ‘historic titfe’ so;e?algnty ove . competent to represent them. |t also shows that, in colonizing Western Sahara,
colonisation. Mauritania made a similar claim. Th UN Gpre AN Spam.‘g‘ ~ Spaindid not proceed on the basis that it was establishing its sovereignty over
: L8 eneral Assenoiy | terrae nullius. In its Royal Order of 26 December 1884, far from treating the

asked the ICJ to furnish an advisory opinion i i -

¥ opinion In response to two questionSiE . case as one of occupation of terra nullius, Spain proclaimed that the King was
taking the Rio de Oro under his protection on the basis of agreements which
had been entered into with the chiefs of the local tribes. ... Y,

. Was Western Sahara ... at the time of colonisation by Spain a territory .

be (o] g| |g to no-one (te“a ”u“.’us): I € answer o tl e 1 St questlo 1SN t“ﬂfi
! t Wi t i i
I 1 | e

" " The Court needed to determine if Western Sahara (or Rio de Oro, as it

Was formerly known) was terra nullius at the time of Spain’s colonisation

1 inord hether th 1d have been re-existing ‘legal ties’
6 Island ‘ Inorder to assess whether there could have been any pre-e g ‘lega

Ssc-,fzuzf.zf))].r Palmas case. (Netherlands v United Staies) (1928) 2 RIAA 829, 88 between Western Sahara and Morocco. If the Court had determined that

17 Arbitral Award on the Subject of the Difference Relative to the Sovereignty over. eten(-:lg?lglgzz l;i;“&:: Iié?:;tzlgl:;zSn\:f?;frl;a:zjf};:tjnalgltlljl(;is's::;l \TVI;,Z

Clipperton Island (France v Mexico) (1931) 2 RIAA 11 : I
05, 26 _
Island case). See 7.16. AlIL 390{GE understood in 1884, because its inhabitants were ‘socially and politically

18  Western Sahara advisory opinion, ICJ Rep (1975) 12.

E
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State territory

organized in tribes and under chiefs competent to represent thep
Court then examined the claim to pre-existing ‘legal ties’, but con.
that they were not effective to establish legal title to the territory,

7.14  The Court’s historical approach to the terra nullius doctring i
Western Sahara case was required partly because of the way in wh
UN General Assembly framed the request for an advisory opinion, Jy
also necessary because of the doctrine of inter-temporal law,!

7.15 If a territory was terra nullius, title by occupation would eXist on
if two elements were established: possession and administration,

Possession

7.16 Possession involved some formal act (for example, planting
or making official proclamations) with an intention to occupy (g
occupandy) and, usually, actual settlement by a population under
authority of the possessing State. The requirement of animus occupang
the State poses a problem where acts are performed by individuals wift
State authority because ‘the independent activity of private individyal
of little value unless it can be shown that they have acted in pur:
. some ... authority received from their Governments or that in
other way their Governments have asserted jurisdiction through them’
The requirement of actual settlement was relaxed where the te
involved was particularly inaccessible or its climate especially inhos
to such an extent that the establishment of a permanent settlerent waoy
be practicably very difficult. '

e N

and unpopulated coral island reefin the Pacific Ocean. Un:n arrival, the ve,
commander made a proclamation of French sovereici*v.over the island
briefly landed some of the vessel's crew members on tha reef. A French co
shortly thereafter notified a foreign government (Hawaii) of France’s claim

made an announcement of the claim in a Hawaii newspaper. The arbitrator
said:?

... [Tlhere is ground to admit that, when in November, 1858, France procla d
her sovereignty over Clipperton, that island was in the legal situation of
terriforium nullius, and, therefore, susceptible of occupation. ...

0]
19 See 7.37-7.38. 1M
20  Dissenting opinion of Judge Sir Arnold McNair in the Anglo-Norwegian Fisher
case (United Kingdom v Norway) 1C] Rep (1951) 116, 184. -
21 Arbitral Award on the Subject of the Difference Relative to the Sovereigniy 0V
Clipperton Island (France v Mexico) (1931) 2 RIAA 1105 (in French), 26 AJIL 3%
393 (in English). 1
22 26 AJIL 390, 393394,
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ce was held to

. Court regarded as significant that Denmark had populated the more

Eurthermore the ICJ did not regard the United Kingdom’s non-

n the Clipperton Island case,? France sent a naval vesselio i small, remot

Occupation

immemorial usage having the force of law, be.SIdE.S
e be‘yondci?:ﬁta?;t :erelgqctuaL and not tie nominal, taking of possession is
e condition’of occupation. The taking of possession pcnSISts in t_he
e ys of acts, by which the occupying state reduces to its possession
il ?enein questi’on and takes steps to exercise exclusive authority there.
' me.!emtoryaking and in ordinary cases, that only takes place whr:,‘n the state
s[;nctlsf ipz in th!e territory itself an organization capable of making its laws
L : But this step is, properly speaking, but a means of procedure to the
' resPede : session, and, therefore, is not identical with the latter. There may
§ taking of po:s where’ it is unnecessary to have recourse to this metlhod. Thus,
- be_ - by virtue of the fact that it was completely uninhabited, is, from the
e lerrttc,ryr'1t when the occupying state makes its first appearance there, at t_he
i momend undisputed disposition of that state, from that moment the tgkm_g
a?sp{;lz;::sion must be considered as accomplished, and the occupation is

0

thereby complete.

have established effective title ir! 1858 and su_bseq;entlz
iid nothing to ev.ace an intention to relinquish sovereignty over the islan rge :
o {lv. when Mexico, some 40 years later, sought to take possession
se?:r?:zor} it was already ‘occupied’ by France and therefore no longer
the Lern’ 1

A

Similarly, the PCIJ did not regard Denmark’s failure to est_ablis}}
ent colonies in the vast but highly inhospltz}ble eastern region c;
aland as defeating its claim to occupation dating from about 1721.

ble parts of Greenland and that, for most of the period of itf; assc?rteg
.ignty over eastern Greenland, no State contested Denmark’s claim.

ablishment of a permanent population on two groups of. practi.cab-l%
bitable islets and rocks in the English Channel as fatal to its territoria

inistration

18 The administration element of occupation is characterised by

)ppenheim in the following terms:* |
After having taken possession of a territory, the possessor rr_lust e.stabhlsih
some kind of administration thereon which shows that the territory is really

governed by the new possessor. If, within a reasonable time af‘ter the act -of
fakmg possession, the possessor does not establish some responsible authority

7" Legal Status of Eastern Greenland case (Norway v Denmark) PCIJ Rep (1933) Ser
A/BNo 53.

§ Minguirs and Eerehos case (France v Unied Kingdom) ICI Rep (195947,
Sir Robert Jennings and Sir Arthur Watts (eds), Oppenheim 5 International Law.
ed, Longman, New York, 1992, § 251, 689.
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vered a Dutch flag flying on the island. Dutch authorities

which exercises governing functions, there is th
since in fact n — ! °n 1o effective gogyy I he disco
o sovereignty is exercised by any state over the territi;"- ; uhﬂ; confirmed to United States officials that the Netherlands regarded
These governing functions ‘are in particular, but not limj . a5 a Dutch colonial possession. The dispute concerning sovereignty
acts or acts of administrative control, acts r i ti imitedto, I I island was referred by the two States to the Permanent Court of
enforcement of criminal or civil | ? et Fo the appl; & ation. Al the time of the arbitration, Palmas had a population of fewer
civil law, acts regulating immigra 000. The United States relied on the cession provisions in the Treaty of

Imas as successor to Spain.

regulating fishi . Aesiza
g g ing and other economic activities, naval patrols as s, and claimed Pal

search and rescue operations’.* For instance, the establishme
of State agencies in the disputed territory, the adoption or e:u?t(J
ore

its title derived, inter alia, from a continuous
ty dating from about 1700. The central

Netherlands claimed that
of Spanish territory in 1898, so that

" e and display of Dutch sovereign

legislati ; :
priceed'\lfg?:if::u‘;};:}g; pp;y FO the tern.t ory, or the conduct o 3 as whether the island was part
judicial orders in the territory, can af| g e could cede it to the United States, or whether it was a Dutch possession
3 ate and therefore beyond Spain’s authority to cede. The sole arbitrator,

to measures indicati ; ¢ i ; 3
icating a State’s administration of the territory, b d e itk o cede o)
x Huber (1874— . made the following remarks in his award.

ty ... involves the exclusive right to display the activities

719 i : —
These administrative, legislative and judicial measure

- Territorial sovereign

ht has a corollary duty: the obligation to protect within

someti ;i :
eﬂqecttil‘vn;es reft?rredfto as efectivités, which the ICJ has defined °
exercise of powers appertainin : ’ of a State. This rig
a given territory’,27 PP g to the aUthorlty of the Staﬁg; : the territory e rights of other States, in pariicular their right to integrity and
However. a } ' {nviolability in peace and in war, together with the rights that each State may
ot et ,'t measure c_:almnot amount to an efectivité unless it Jeg ~ gaim for-its nationals in foreign territory. Without manifesting its territorial
o o its applicability to the territory in question, Thus, a so.areignty in @ manner corresponding to circumstances, the State cannot
th;gsi:re Ic~:tan argount to an efectivité only if it is clear from its term;o- . e
ertain i . ;
e E : the to tlte dls;‘)uted territory. A measure of general applicat N\ international law, the structure of which is not based on any super-State
TOugHoL. ?State s territory, without reference to the disputed t $ organisation, cannot be presumed to reduce a right such as territorial
will not constitute an efectivité in relation to th : puted ey O sovereignty, with which almost all international relations are bound up, to the
i to that territory.* O ; bstract right, without concrete manifestations

eignty assume, it is true, different forms,
d place. Although continuous in principle,
fact at every moment on every point of a

\Q . category of ana

12, Manifestations of territorial sover
according to conditions of time an
sovereignty cannot be exercised in

3};‘30 The extent of the .obligation to establish an administration
requirement to establish and maintain a settled population, relo,
> Telouve |

the nature of the territory in question.
In the Isia ) Q! d ~territory. The intermittence and discontinuity compatible with the maintenance
( nd of Palmas case,® Spain had ceded the Philippines 1 the Unite ~ of the right necessarily differ according as inhabited or uninhabited regions
: ~ are involved, or regions enclosed within territories in which sovereignty is
s which are accessible from, for

States in 1898 un i
AR Vi, Th:‘fl"_:;g; Tr:s:ictgt :é tﬁg;lst.h at the conclusicn cf the Spanish- , . .
Miangas) was part of the Philippines Theis:r:izdliOf P1Lf|nif‘;$5(glso o | mggiztatgg h?;p;a;y;d Itoi; targ:Tha[’? g\:;hbouring States may by co
southe o ey ; 06 dwau miles off 3 ance, :
miles i;ns?::s:z?f;:‘e Philippines island of Mindanao. Itis less than two sq fix limits to their own sovereignty, even in regions such as the interior of
United Stateé offg ! 'years aftelf gssuming sovereignty over the Philippinés,' scarcely explored continents where such sovereignty is scarcely manifested,
e gy |T|a made a ws!t to Palmas, on the understanding that S ~ and in this way each may prevent the other from any penetration of its territory.
island to the United States along with the Philippines. U The delimitation of Hinterland may also be mentioned in this connection.
fiicient topographical precision exists

rwise established, or if a conventional

nvention

i, however, no conventional line of su
or if there are gaps in the frontiers othe

26 Territorial and Maritime Dis j
ute (N i 1
80; semble, Territorial and ﬁari':gml:ggifevbfﬁombj{? IC1 Rep (2012) S line | for doubt, or If in th fan istand situated in th
the Caribb i een Nicaragua and Honduras e leaves room for doubt, or if, as, e.g. in the case of an island situaie inthe
oy ;g; ean Sea (Nicaragua v Honduras), Judgment, ICJ Rep (2007) 659, i high seas, the question arises whether a title is valid erga omnes, the actual
; ' continuous and peaceful display of State functions is in case of dispute the
sound and natural criterion of territorial sovereignty. ...

5 g L ,
7 gizn(j\[rﬁal and Maritime l?zspute between Nicaragua and Honduras in the Carl
a5 icaragua v Colombia), ludgment, ICJ Rep (2007), para 172 |
( ;gg;c;zgg;g) over Pulau Ligitan and Pulau Sipadan (Indonesia v Malaysia) i e
e i;, Szariz: 13I(1)‘);b Territorial and Maritime Dispute between Nicarégu'
e Cari 1 ]
Hoydures ean Sea (Nicaragua v Colombia), Judgment, ICJ Rep (

29 Island of Palmas case (Net i ':
(Netherlands v United States) (1928) 2 RIAA 829, ' Ibid, 839-863.

As regards the territory forming the subject of the present dispute, it mus
remembered that it is a somewhat isolated island, and therefore a territory
clearly delimited and individualised. It is moreover an island permanently
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inhabited, occupied by a population sufficiently numerous for jt 1o o ‘ -nistration and inhospitable territories
impossible that acts of administration could be lacking for very long period an

The memoranda of both Parties assert that there is communication py
and even with native craft between the Island of Palmas (or Miangas) ape
neighbouring regions. ‘

s palmas was ‘an island permanently inhabited, occupied by a

tion sufficiently numerous for it to be impossible that acts gf
nistration could be lacking for very long periods’. However, public

The inability in such a case to indicate any acts of public administration make . £ State authority on such a remote and small island did not need

it difficult to imagine the actual display of sovereignty, even if the Soverej £ P ided that they were:

be regarded as confined within such narrow limits as would be SUPPOsed fora s be frequent, proviae at they : .

el TR nfiahited anclusvely bff Natves. .. | . pough to enable any Power who might have considered herself as
e e - H 3 i rei ) tO

The Netherlands found their claim to sovereignty essentially on the title of qossessing sovereignty over the island, or having a claim to sovereignty.

ave, according to local conditions, a reasonable possibility for ascertaining
Nnd

peaceful and continuous display of State authority over the island. .
e existence of a state of things contrary to her real or alleged rights.
th

Since this title would in international law prevail over a title of acquisition gf
sovereignty not followed by actual display of State authority, it is necess
to ascertain in the first place, whether the contention of the Netherland
sufficiently established by evidence, and, if so, for what period of time.

299 Where a territory is completely uninhabited, the rec!uirement that
. ssing State establish an administration may be satisfied by even

e posse . i erform public and
The acts of indirect or direct display of Netherlands sovereignty at Palmas .‘»I s In such E?S‘-f‘a the POSSESSIHg i’;af &ﬁig;iiytgother StI;teS chit it
Miangas), especially in the 18th and early 19th centuries are not numerous, ial acts aiiecting the territory whic ;
and there are considerable gaps in the evidence of continuous display. Byt roising sovereign powers over the tgrritory. . g0
apart from the consideration that the manifestations of sovereignty over a ?‘~.° Clipperion Island case,’ the arbitrator said that a Stajce w1shmg to
smal and distant island, inhabited only by natives, cannot be expedted tg %gti;-e-sovereignty over a territory must take ‘steps to exercise exclusive
be frequent, it is not necessary that the display of sovereignty should go CA _ . : ¢ isation capable of
back to a very distant period. It may suffice that such display existad?i dority there’. Establishing in the territory ‘an organisat B

Q) ng its laws respected’ is the usual way a State achieves this rt?sult,
Iong enough to enable any Power who mlght have considered herself a! O it need not go S0 far in the case Ofa completely unllnhablted temtory_
possessing sovereignty over the island, or having a claim to sovereignty, \) few steps taken by France in that case were considered adequate to

O
have, according to local conditions, a reasonable possibility for ascertairing g . . . ‘nhabited and remote coral
i &\ istering authority over an uninha
the existence of a state of things contrary to her real or alleged rights. lish an adminis s ty :

1898, and had already existed as continuous and peaceful before that date

| agoon. . e e
Now the evidence relating to the period after the middle of the 1 centify ‘|\' 'fThegICJ regarded the unchallenged exercise ofjudicial and administrative

makes it clear that the Netherlands Indian Government, vedgilsred i iy e we e d islets in the English Channel
' i . J inhabited rocks and islets in g

island distinctly as part of its possessions and that, in the years immediafely __" ik .certain lllmU o pokpedr

preceding 1898, an intensification of display of sovereign'v 1ok place. .. as conferring title on the Unite gdom.

w ) 1] was
There is moreover no evidence which would estabiis® any act of display 23 In the Legal Status of Eastern Greenland Case, iz BL g
of sovereignty over the island by Spain or another Power, such as might essed by the King of Denmark’s grant of concessions for trading,
counterbalance or annihilate the manifestations of Netherlands sovereignty. .. hunting, mining and the erection of telegraph lines in the sparsely
These circumstances, together with the absence of any evidence of a conflict sopulated and inhospitable eastern region of Greenland. This was regarded

between Spanish and Netherlands authorities during more than two centuries |I ' ! . gl _
| i ’ ic administration over
as regards Palmas (or Miangas), are an indirect proof of the effective display. as sufficient to establish Penmark s exercise of pub
- he region. The Court said:*

of Netherlands sovereignty. ...

The display has been open and public, that is to say it was in conformily | Ll’t is impossible to read the records of the decisions m cases as to terrn}ogla;
with usages as to exercise of sovereignty over colonial States. A clandesting ~ sovereignty without observing that in many cases the tribunal has been satisfie

exercise of State authority over an inhabited territory during a considerable
length of time would seem to be impossible. ...

3l Arbitral Award on the Subject of the Difference Relative to the Sovereignly over
The conditions of acquisition of sovereignty by the Netherlands are therefore " Clipperton Island (France v Mexico) (1931) 2 RIAA 1105 (in French), 26 AJIL 390
\_ to be considered as fulfilled. M ~ (in English). See 7.16.
2 Minguiers and Ecrehos case (France v United Kingdom) ICI Rep (1953) 47,
Legal Status of Eastern Greenland case (Norway v Denmark) PCLI Rep (1933) Ser
A/BNo 53, 46. See 2.11.
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- jectives

Key cases

er completing this chapter, you should:

appreciate the pre-modern genesis of the law of the sea, including
the contest between freedom of the sea and sovereignty of the sea;
appreciate the role of The Hague Conference and the three United
Nations conferences on the law of the sea in the creation of the
modern lav:

apprecizia that maritime zones are the main organising principle of
the miouern law of the sea;

urderstand and be able to explain why the rules on baselines are
aciential to the system of maritime zones, and be able to contrast
normal baselines with straight baselines;

understand and be able to apply the rules on internal waters;
understand and be able to apply the rules on territorial sea,
especially including innocent passage;

understand and be able to apply the rules on the contiguous zone;
understand and be able to apply the ruleson the exclusive economic
zone (EEZ);

understand and be able to apply the rules on the continental shelf;
understand and be able to apply the rules on the high seas, with
particular reference to the rules on flag State jurisdiction and hot
pursuit;

understand and be able to apply the rules on the international
seabed; and

be aware of the principles by which maritime boundary disputes
are determined

Anglo-Norwegian Fisheries case (United Kingdom v Norway) IC] Rep
(1951) 116
Corfu Channel case (Merits) (United Kingdom v Albania) ICJ Rep (1949) 4

\ I/V “Virginia G' case (Panama v Guinea-Bissau), Judgment of 14 April
2014, ITLOS Case No 19, (2014) 53 ILM 1161
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M/V ‘Saiga’ (No 2) case (Saint Vincent and the Grenadi
Judgment of 1 July 1999, ITLOS Case No 2, (1999) 37 ILM 1;;52 !

Key treaties and instruments

Convention on the Law of the Sea (CLS) (1982) ]
Convention on the Territorial Sea and the Contiguous Zone (
Convention on the High Seas (CHS) (1958)

Convention on the Continental Shelf (CCS) (1958)

Convention on Fishing and Conse |
: rvation of the Livi
High Seas (CFC) (1958) J =

CTSCZ) (1958)

g Resources of the

Freedom of the sea and sovereignty of the sea

:Ii.l1 hI?temati ong] law in every field owes a large debt to those state
‘ ] sC 1'0 ars who, in thn? 1(_5th and 17th centuries, painstakingly rs:s‘cablfmhen
e ecelaf iest rulesf and principles by which Europe’s leading maritime Stsa ed
g?c;;zztid theltrhusle of the sea. Together with the law regulating th.e S:s
orce, the law of the sea is one of the twin pill <
the ars u ich ai
sub;ec.luent devellopments m international law have bfzzen buillzOn i
hhl(;, foundation provided States with the ﬁmdamental. techa
‘ Enet ods and sources of legal reasoning by which their relations ouilc;1 ?
Iﬁzzzziisu}glyﬂr]eg;gged by rules and principles possessing a legal charactere
, for the years between the early 17th Vi :
World War I1, the law of the sea and i st
11, the the regulation of arried 1 i
‘ the legal dimension of international relations. Qi

| 12.2 D_urmg the Middle Ages, and as part of its prolonged and
Ecceleratmg recovery from the collapse of the Roman Empire ingWesthﬁ
Agf;)p;,ldE;lrgpear% Il:radr::rs had increasing contact with China, South East
| India. The origins of these contacts are usua]l. t;
1:Zh(i-},fea,r Jjourney o_f thel Venetian adventurer Marco Polo )éc 322—203;2;
f(])ll:lgh those regions in the late 13th century. Polo’s published account
:n - 1tse t}rlavelzls Portrayed Eas.tem societies enjoying economic prosperity
| C 1]1:0 ogical prowess in advance of conditions then prevailing in
fC:ls ern Europe. His descriptions of exotic luxuries — particularly silks
;1tn spices — spurred others to explore avenues for trade with the Far East.
it was soon apparent that substantial profits could be made by merchants
importing Asian luxury goods into Europe. G
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' py the late Middle Ages, the Silk Road and other overland caravan
utes from Asia fed Europe’s demand for Eastern goods in a trade
Lminated by the Arabs, Venetians and Genoese. Relative political stability
- vided reasonably secure conditions within which the overland trade
! veen Europe and Asia could flourish. All this changed in the latter half
'-the 15th century with the turbulent collapse of Tamerlane’s vast Mongol
Lmpire and the apparently inexorable rise of the Ottoman Turks, which was
sarkly evidenced by the Ottoman seizure of Constantinople in 1453.

The roads eastward ceased to provide a sufficiently economical or secure
wute for the Asian imports in respect of which increasingly prosperous
Furopeans had developed a firmly acquired taste, and for which they were
prepared to pay handsomely.

" |t was against this background that the nascent maritime powers of
Spain and Portugal — located far from the overland routes to Asia and
facing the wide ceean — began their quests for a sea route t0 the Asian
;go_ods for which Burope’s increasingly prosperous inhabitants clamoured.

2.3 The 1490s were a fateful decade for the modern law of the sea.
n 1497, & Spanish expedition led by Christopher Columbus (14511 506)

| Jiscovered the Americas while on a quest to open a sea route to the East

‘.
!

\aies. Six years later, the Portuguese navigator Vasco da Gama (¢ 1460-
524) succeeded in reaching India via Southern Africa. Columbus’s
discovery was mistakenly thought to have encroached upon Portugal’s
claims in East Asia and gave rise to jurisdictional questions concerning
different Catholic religious orders engaged in missionary activities.

In 1493, in an attempt to seftle these canonical issues, Pope Alexander
Vi issued a papal bull dividing between Spain and Portugal the entire non-
European world that was accessible by sea. The Pope’s determination was,
with an alteration favourable to Portugal, given legal effect in 1494 by
the Treaty of Tordesillas, which placed the dividing line at a north-south
meridian that runs through present-day Brazil (and later extended to an
anti-meridian on the opposite side of the world along a north—south line
running through eastern Australia). Everything to the east of the meridian
was to be Portugal’s, and everything to the west, Spain’s.

Neither the papal bull nor the Treaty of Tordesillas in terms divided
the seas between Spanish and Portuguese sovereignties. Nevertheless, both
Spain and Portugal subsequently gave the documents this interpretation
when they sought to exclude foreign ships from trading in areas within
their claimed areas. It was Portugal’s claims to exclusive trading rights
in India and East Asia, with an asserted concomitant right to exclude
foreign shipping from the surrounding seas, that sparked the great struggle
between proponents of freedom of the seas and sovereignty of the seas.
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This struggle gave birth to the modern law of the seg

of modern international law generally. and, indeed, ¢, Mg

12.4 The main challenge to Portuguese pretensi

Ezt}llzirlands. In 1580, Spain and Portugal wgre eg::tlil\?ef ified
ng of .Spam assumed the Portuguese throne. The o

of the _Sparus}.l Netherlands declared independenc;: the rliolrth b

Up }11.1'[11 that time, Dutch merchants had benefited from SO I'O‘img
maritime hegemony with Portugal, but now they were treat oy
and.Portugal sgught foreibly to exclude Dutch vessels g-ed b -

trading routes in Asia. The Dutch, in turn, vigorously re b

efforts to enforce its claimed exclusive trading rights -

In legal terms, matters came to a head in 1604, Ti]e Portu y
merchant vessel Catharina and its hugely valuable cargo ; hguese B
captured by Dutch forces near Malaya, were declaredgﬁ; \;’_ICh e o
prize court (the law of prizes is a branch of admiralty lawrt}(:illt ni
the St.atlls of a vessel and its cargo which have been seized b fat d#emﬂng!:
;:mcilhct): Hugo .Grotius (1583-1645), widely regarded asyt}?;C: mWJ
modern mterr}atlonal law, appeared in the prize court proceedi Dllrldgr =
mst};umeptal in securing the Catharina’s forfeiture e

rawing on his pleadings in the C i i

oj tge great classics of intefnationa_l la\ff,t hgzljzfr: jff;egarzt::ﬁn‘:n?p:te b
Svr iﬁgfgeffgggyof?gglg gﬁ]vlvoﬁf lJ:‘-’i_ﬂtzl?es). The Commentarius was pro]i::;
X it wa i i ius’s lifetimy.

It extended to matters well outiide theS iﬁ:ﬂiﬁ;?g;ﬁf ;OE]US éllfetm_lx\
f]?se’ such as thfe ju.risprudentia] foundations of law among sofere?ﬁ&m‘g
¢ rules and principles regulating the international use of force A

ame frﬂﬁl: ‘

12. i i
= '15\[ Etggiiggf ;var btetween Spain and its rebellious formie: provinces in
rew to a conclusion in 1609 with a form isti
L 20 cmal armistice,
gﬁ*tt Ef tl;: gm;xstlce negotiations, Spain and Portugal demandecllstlll(;et ti:
ch refrain from trading in India, East Asia |
; and the West Indies. Thei
argument was that the seas connectin ol
g BEurope to these trading destinati
were under the sovereign jurisdicti i 5l
\ Jurisdictions of Spain and P ‘
insofar as navigation for commerci e oot
: cial purposes was con. d
claims to soverei ove i -
o gnty over the Indian Ocean extended to navigation for all
eﬁ'eZ?GIZ Elar;tnne sovereignty was said to rest not only on the division
lecte 3/1 ope Ale.axander VF but also on discovery and prescription.!
elemeneta_ telllt sovereign authority could extend to the seas was a credible
in the ideology of State sovereignty that had been gaining steady

1 See 7.24-7.26.
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-~ mentum in Europe since the late 16th century, and that was to win a
situtional victory in the 1648 Peace of Westphalia.?

'Ol' ins
rned that the Dutch government might concede to the Spanish

. (once
| Portuguese demands in order to secure an armistice, the United East

Jdia Company (which enjoyed semi-official powers and a monopoly of
~uich trade in India and East Asia) requested Grotius to publish a chapter
. the Commentarius, which dealt with an asserted right to Dutch
¢ oedom of navigation for the purposes of trade with the Far East. Grotius’s
o Jiberum sive de jure quod Batavis competit ad Indicana commercia
wertatio (The Freedom of the Seas or the Right which Belongs to the
muich to Take Part in the Indian Trade) was published in 1609. Mare
tberum rejected claims to exclusive use of the seas and proved to be a
work of monumental significance in the development of the law of the sea

and of international law generally.

426 In rejecting Spanish and Portuguese claims, Mare liberum also
'gaged the-interests of England, which had, since the defeat of the
gpanish Armada in 1588, begun to supplant the Iberian kingdoms as
{he worlo’s dominant maritime power. England had its own claims to
sy exignty over the seas. These claims were based mainly on a desire to
. ciude or restrict foreign fishing in waters claimed as English, but were
1 O 4lso sometimes invoked to prevent ships trading with England’s enemies
S during times of war.

Much less ambitiously than the Spanish and Portuguese claims over
the broad oceans, England claimed sovereign rights over the seas abutting
England’s land territory (similar claims were made for Scotland, which
shared a monarch with England after the accession to the English throne of
Scotland’s James V1 in 1603).

England’s claims to sovereignty embraced a ribbon of sea — of various
widths at different times — immediately adjoining the land. Sometimes
claims of a more extensive nature were made, sO that the whole of the
North Sea, the Irish Sea and the English Channel were included. The most

influential English proponent of sovereignty over the seas was John Selden
(1584-1654), who, in about 1618, wrote Mare clausum sive de domino
maris (The Closed Seas or the Sovereigniy of the Seas) as a rebuttal to
Mare liberum. Initially suppressed for diplomatic reasons, Mare clausum

was eventually published in 1635 with royal patronage. il

12.7 The 17th-century controversy over whether the seas were inherently |
free (mare liberum) or subject to sovereignty (mare clausum) eventually \
resulted in a synthesis around which a broad consensus formed. By 1700, i
it was generally accepted that a claim to sovereignty over land or sea was

2 See 1.10.
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Justified by the fact of effective occupation, and not main]
arguments of a theological or philosophical character of the g
to predominate during the earlier part of the century.
Initially, it was widely considered that effective ocey
sea could be established by naval domination. HowevelP
technol.ogical sophistication of ships in the 17th century, :
naval rivalry and warfare of the period, and the sheer scale:o
oceans e?(posed the impossibility of using naval domination 2
c_astabhshmg effective maritime occupation. It came to be l:rrmld]S e
in European writings and practice that sovereignty could be exery sl
in 1fhose parts of the sea where State power could be effective] Clse_d o
Tl.us meant, in practice, the seas immediately adjacent to a Statf}’:(’;J :Gj?ﬂed'
Different claims were made as to the width of this o
‘national sea’.
A frequently expounded rule was that States could claim so
over so much of the sea as lay within range of cannon-shot from th h
A claup of three miles® became common, although other claims efS i
100 _rmles were also sometimes made. Widespread disagreement g S
maximum permissible width of the territorial sea endured until wvlir'thc
the 20th century, and unanimity does not exist even now. e

Y by resort
ort that t'ellde'cl:

ation of
the endemie
f the worlgrg

“territorial sea’ or

vereigmy_

12.8_ By the turn of the 18th century, mare clausum had prevailed i
relation to the territorial sea, but mare liberum was victorious in rela!:i§= g
the vastly larger portion of the seas that lay beyond. Freedom of theont?
had becom.e freedom of the high seas. The United Kingdom, in full bl fea
as the dominant maritime power of the 18th and 19th centuri;s emey *\:am-
the pre-eminent champion of freedom of the high seas. , ol

Urltder this evolving regime, all States enjoyed a freedor o navi ate
the high seas for any purpose — although the rule did not roquire Stites
to abandon the policy of mercantilism, in pursuance o1 wﬁich domestic
laws were frequently enacted restricting international trade. Furthermore
the freedom of navigation on the high seas was not always respected ever:
b}{ States that were its energetic advocates — for example, the [’Inited
ngd.om’s sustained campaign in the early 19th century to ;uppress the
mternatlorllaI slave trade by having the Royal Navy interdict suspect vessels
of any nationality in the Atlantic Ocean.

The' succe‘ssful conclusion of the British naval and diplomatic
campaign a.gamst the international slave trade coincided with the decline
of mercantilism, the rise of international free trade, and the advent of
steam-powered navigation. These developments heralded, in the mid-19th
century, the apogee of the freedom of the high seas. This, period also saw

3 Al Ireferences to “miles’ in this chapter are to nautical miles. One nautical mile is
equivalent to 1.15077945 statute miles, or 1.8520000031807997 kilometres.
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erosion of sovereign powers in the territorial sea with the emergence of
right of innocent passage.

Ep.codification of the law of the sea

2.9 From its origins at the end of the 15th century until the second half
of the 20th century, the international law of the sea was almost entirely
customary. A reasonably clear, stable and comprehensive set of customary
rules and principles had emerged by the late 19th century. The establishment
of the League of Nations after World War I provided an opportunity for
eaty codification and, in so doing, possible resolution of remaining points
of disagreement among States.

Hague Confcrence

12.10 Afier six years of preparatory work by a League of Nations
Commities - of Experts, codification of the law on the territorial sea
wes among the tasks placed before the 1930 Hague Conference on the
fsdification of International Law. Although broad agreement was reached
.1 the right of innocent passage and the extent of sovereign rights in the
territorial sea, the Conference failed to produce a draft convention because
of disagreement on the issue of the maximum permissible width of the
territorial sea.

The main sticking point was fisheries conservation. The prevailing
view was that jurisdiction over fisheries had to be co-extensive with the
territorial sea, so that States which preferred more vigorous efforts to
conserve fisheries desired a broader territorial sea than the three miles
on offer at the Hague Conference. Many States favoured six miles, some
wanted 12, while others made even larger claims extending out as far as
the continental shelf. These more ambitious claims encroached on the
high seas and, thereby, stood to diminish the geographical scope of the
freedom to navigate and harvest resources that were enjoyed by all States

in those waters.

UNCLOS I and UNCLOS IT

12.11 No further substantive progress on codification was made until
after World War II and the establishment of the United Nations. The
codification and progressive development of the law of the sea were taken
up by the International Law Commission (ILC),* which, after six years

4 See 1.54.

805




Law of the sea

of work, submitted draft Articles on the law of the sea to the
Assembly in 1956. Two years later, the first United Nations Conf;

on the Law of the Sea (UNCLOS I) was held in Geneva. The resut;:ence
four conyentions dealing with different aspects of the law of the sea-was
Conventfon on the Territorial Sea and the Contiguous Zone (CTSCZ)-;
Convention on the High Seas (CHS);® the Convention on the Conti 78
[Sj'ldf (CCS);" and the Convention on Fishing and Conservation 2?1::

iving Resources of the High Seas & China i
v g R gh (CFC).% China is not a party to thege

UN G-eneral

12.12 The four Geneva Conventions attracted reasonably wideg
ad.herence by States, mainly because each Article was adopted by aptr\?d
thirds majority vote of the States participating in UNCLOS I, Neverthel, i
the juridical stability that might have been expected to flow from UNCLEES,
I did not materialise. There were three principal reasons for this, 1

First, as with the 1930 Hague Conference, UNCLOS I did not produ.
agreement on the width of the territorial sea. This was a signiﬁca;i
weakness in the UNCLOS I regime. A second United Nations Conference
on the Law of the Sea (UNCLOS II) was convened in 1960 in order to
settle this matter and the closely related issue of State Jurisdiction over
ﬂshgries. However, UNCLOS II failed to produce an agreement, as leadin
maritime States continued to favour a three-mile territorial sea while man
others continued to press their more ambitious claims. The Conferencz
narrowly rejected a compromise proposal for a six-mile territorial sea and
an adjacent six-mile fisheries zone.

Second, UNCLOS I was concluded during the early stag: of
(.iecolonisation. Within 15 years of the Conference, there was a c.*ématic
increase in the number of the world’s States. The United Nations had 82
members in 1958, but by 1974 that number had grown to(128. Almost all
the new States were coastal. Although many of these Staies accepted the
results of UNCLOS I and became parties to the Geneva Conventions, many
others embraced the ideological position that they should not be required to
accc?pt treaty terms ‘imposed’ by older developed States allegedly against
the interests of newer developing States.

In particular, many new States sought to resurrect the spirit of mare
clausum by asserting sovereign or exclusive economic rights over natural
resources located in the high seas but proximate to their territories, even
where they lacked the technological expertise or capital to exploit those
resources. This revision of the international maritime order was vigorously

UNTS, Vol 516, p 205.
UNTS, Vol 450, p 11.

UNTS, Vol 499, p 311.
UNTS, Vol 559, p 285.
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geserted to be a cure for economic underdevelopment. In this cause, many
qew States took a political lead from the Soviet bloc and the rulers of the
(Chinese mainland.

The implausibility of the asserted link between economic under-
jevelopment and the prevailing freedom of the high seas was obscured
by the international politics of the Cold War. The strengthening political
influence of the Soviet Union, Mainland China, and their clients in the
Non-Aligned’ movement of numerous developing and socialist-orientated
gtates during this period provided a powerful impetus for revising UNCLOS
. The increasing possibilities for exploiting the mineral resources of the

international seabed were a third factor in favour of a revision of UNCLOS

|, Up until the 1960s, it remained virtually impossible to access minerals
in deeper waters economically, but technology was by then beginning to
make significant progress against the barriers placed by nature in the way
of mining the interiational seabed.

The exploiiation of international seabed mineral resources became
increasingly’._feasible. These scientific developments were used to
puttress-ihe political campaign tendentiously associating the plight of
underdeveloped States with their lack of exclusive rights to the exploitation
of resources located in the high seas.

Y UNCLOS IIT

1243 The third United Nations Conference on the Law of the Sea
(UNCLOS 1III) began its work in 1973, and held its first major session
in Caracas the following year. Its deliberations were to span 11 major
sessions and were not concluded until 1982. The protracted nature of the
process was consistent with the difficult task confronting the Conference,
whose brief was the preparation of a comprehensive treaty on all important

* aspects of the law of the sea. This involved brokering numerous complex

" and difficult compromises among a large number of States with differing,
and frequently contradictory, interests.

~ The result was the 1982 United Nations Convention on the Law of
the Sea (CLS),’ a comprehensive treaty of 320 articles and nine annexes.
It is without doubt one of the most important artefacts of international
law. Because of the delicate and interlocking nature of the numerous
compromises that the CLS incorporates, it was drafied as a package.
Parties are generally not permitted to make any reservations or enter any
exceptions. '

9 UNTS, Vol 1833, p 3.
10 CLS, Art 309: “No reservations or exceptions may be made to this Convention unless

expressly permitted by other articles of this Convention.’

807




Law of the sea

Th.e CLS covers all the topics of the four Geneva C
establishes new legal regimes concerning the EEZ and
seabed. In relation to the matters covered by the Geneva
CLS sometimes merely repeats the earlier provisions, an
down different or more detailed requirements. ’

(@ OHVBHﬁ(}nS’ the
d sometimeg Jqyq

12.1 4  The early life of the CLS was not without its difficult

earlier, the Convention’s genesis lay largely in the inte Wit
of. the Cc.)ld War. Its more controversial provisions were not h :
yv1th the' mterests of developed States that favoured a more lib anmm-o Py
in relation to non-territorial seas and the international se §ral g
differences meant that it was difficult to attract ratiﬁcationsaogd. b
from deye[oped States. Indeed, almost all the ratifications b t;le s
Conventmg’s entry into force in 1994 were from developing St te o

.T_'he main obstacles to ratification for most developed Statea W

original CLS provisions on the international seabed, which. in tfl i thg
most developed States, unreasonably sought to loék mari’time e
away .frorn those most able to extract them. This obstacle w I]'fsources
effectively overcome by 1994, 1 S

mational politics

1216 The law of the sea is now a patchwork. All States are bound
the customary rules, except in their relations with other States with]mh'by
they have concluded one or more of the 1958 and 1982 convention i h":h
which case, the treaty provisions will prevail if they are inconsiste;th'm
F:ustom. The Convention obligations will apply concurrently with b
if the conventional rule codifies or reflects customary law. 1 i
As_ between States that are parties to the same Gene.va Converti
there is also the impact of any reservations that they may have 'Il’-l(;c; A
Som'e new customary rules, binding on all States, ma~ also.have
crystallised as a result of the widespread ratification anc,l 1.“1:‘|ementatio
of the'convF:ntlons and as a result of non-parties adopting tilé ‘ccA)nvention l:
rules in their State practice out of a sense of legal obligation.!? ;
Some States are parties to one or more of the Geneva Co.nventions but
notthe C;S, and other States are parties to the CLS but not all of the Geneva
Conveqtlons. Their relations inter se will be governed by customary law
as I_nodlﬁed by the impact of the conventions on State practice and ;Y inio
Juris. There are about 160 parties to the CLS, including China bufthat
means there are about 30 States that are not parties to it — inc]ljldin the
United States. In China’s region, Cambodia and North Korea have signed

11 See12.110-12.112.

12 NorthSea Continental Shelf cases (Ger
many v Denmark, G
ICT Rep (1969) 3, paras 71-74. See 1.140. k. Germany v The Netherlands)
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ot not ratified the CLS. The CTSCZ, the CHS and the CCS each have

cen 50 and 60 parties, while the CFC has fewer than 40 parties.

' Jn addition to all this, there are numerous bilateral and regional treaties

ating to maritime matters (for example, maritime boundary treaties and
ional treaties on fisheries and maritime pollution), and the possibility of

-lb'ﬂal customary law of the sea.

Maritime zones

42.16 The modern law of the sea deals with the competing interests
of States in the world’s seas and submerged lands by dividing them
into several zones defined by their geographical relationship to a State’s
wrritory, the uses to which they may be put, and the conditions attached to
such uses. Indeed, maritime zones furnish the organising principle around
that the moderi. law of the sea is structured. The seven maritime zones
recognised i, or established by, the CLS are internal waters; territorial sea;
contigucis, zone; exclusive economic zone; high seas; continental shelf;
and international seabed. There are also special legal regimes for straits
and a chipelagic States.
Haselines
12.17 The baseline is a legal device upon which almost the whole system
of maritime zones depends. The locations of all maritime zones, except the
international seabed, are completely or partly determined by reference to
baselines. Baselines are drawn by reference to a State’s land territory. It is
in this sense that the International Court of Justice (ICJ) has observed that
‘the land is the legal source of the power which a State may exercise over
territorial extensions to seaward’'® and ‘the coast of the territory of the State
is the decisive factor for title to submarine areas adjacent to it’.' The ICJ
has also remarked that the “title of a State to the continental shelf and to the
exclusive economic zone is based on the principle that the land dominates

215

the sea through the projection of the coasts or the coastal fronts’.

12.18 For the purpose of drawing baselines, islands and even exposed
rocks may frequently be useful in extending the geographic scope of a
State’s claims to the sea.'® A valid claim to sovereignty over an island

13 North Sea Continental Shelf cases (Germany v Denmark, Germany v The Netherlands)

ICT Rep (1969) 3, para 96.

14 Continental Shelf (Tunisia v Libya) IC] Rep (1982) 18, para 73.

15  Maritime Delimitation in the Black Sea (Romania v Ukraine) 1C] Rep (2009) 61,
para 77; see also, Territorial and Maritime Dispute (Nicaragua v Colombia), ICI Rep
(2012) 624, para 140.

16 See 12.32.
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