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DUTY TO PROMOTE THE SUCCESS OF Ty C‘”‘"’AN\'-

517 that al
| ion perhaps suggests that although directors
of thebe: factorsh TN RAENESS 10 fhes® Questions seer ingy Xtricy ey i ld be most likely to promote the interests | 0':';:
“improper purposes” issues discussed earlier (s. 171(b)); lh |bly h“ked o bse idef o3 also true that where, objectively, on balagce }: |
rule similarly juxtaposed the tWo requirements. '+ o com"k:'! g9y’ anys i:hat, it will not be overturned; the directors wj nrt:tcb:
On the first question, & proper reading of the section dog, S Su \ en o g duty at common law to act in the interests of

by directors to have regard to each item on the list of f Bgcsmm X of mcu‘ “‘Y of the

vy directors actors woy| .h\ ¥ te, their duty to promote the success of the compan:
Bt Jecision ch‘""’"gcabl d Oty ‘h‘ glatt e explicit thought to the question, at | e
was already established at common law, although perhaps i 4 et 1!).; ey t gIv

although much was left to the directors’ discretiop
determining what was in the interests of the Company,
that duty where they failed to direct their minds at
a transaction was in the interests of the company, even though g byt ¥
considered the question might well have acted in the e varg Whicbw
illustration of the principle is afforded by Re W s Roith [ “s
controlling shareholder and director wished to make Provision fot:i his Tb"' te

P Cast in the
o : 0
N o ,.----'-'".“M*d'd ¥ ¢,150
P ove %&pﬁc the Charterbridge decision, it must be said tha
'

‘iith does s recognlsc a duty “to the group” or to other
it insists that the main focus of directors must be op the
up if it accepts that the interests of the subsndtary
_ Q to the continuing existence of the group.'*!

guard against their inevitable inclination to

(as degers
the dlrccto

IS m X
all to the Question 'g:nth

advice, he entered into a service agreement with the COMPaNY whers Widoy, ‘ u,,, & rests of.the Broup as a whole (or some part of it).
death she was to be entitled to a pension for life. Op being \au: Y nj é"’i‘ et he common law duty. Their analysxs IS in principle
thought had been given to the question whether th tlm o cases all U, ™ |

arran
benefit of the company and that, indeed, the sole object w: gement Was fo
the widow, the court held that the transaction was not binding on th

[n this case it might be said that the straightforward f; © COmpay s

. N nancial SUCCEss of X1 hecaus statute is so much clearer about the pI‘CCI‘SC range of

::r:pr:ixfd\eva; zle:;:‘); pc:nr;prwo::l\:seaclll)ll)yct(l::r ic;cnsngn since the widoy “MM&: % ich digectors must have regard in the discharge of their duty to
Onding: corporate be ' '2 . for the benefit of its

circumstances, the directors needed to be able to demonstrate thatn&(l:, - ote the sue ’\% f the company its members. To that

o "’% .‘. sthe strict approach in Re W & M Roith Ltd'** is welcome.
Ws{t’aﬁlto hst of factors is non-exhaustive. it would follow
'u] be’m bt‘each of duty in failing to take account of any matter

2! B I

was based on due consideration of the corporate benefit, and this ¢
do."*" However, had they been able to do that, the court would have

to second-guess their conclusions even if the court itself mlght 0\,
the same decision.

......

But this strict approach might be thought im

rm iloés not reqmre boards to approach decision-making,
Chanerbridge Corp v Lioyds Bank,'*® the directors of &tﬁ%

mahle ”‘\"\'

pie Girector would have concluded that the steps taken by the directors
he parent.
rojects Lid (In zn.., idation) [2014) B.C.C. 337 at [92}-{93] (Joha
#SUIS] BRLR. 24 Ch [ at [110] (Registrar Jones); Madoff Securities
. _’ WH( ,.‘:T.".i‘n‘). ni ull“l
fes Co Lid ’\"* 572&595,perHaxmanLJ(noduN0\\Nb\
| SR ubsidiary); and Bell v Lever [1932] A.C. 161 at 229, per Lord Atkin
B AN g4 ! £3 “shadow direc rruasnlin ﬁ it company). The statutory qualificaton to the

' ,, ) de ,.‘_...“Lug, g. : iiié‘"m a totally novel fashion. Of course. to the extent

a corporate group had considered the benefit of tlie it boards migl \s ,n}}é &; ﬁé\}b lgnored potential adverse impacts on
giving separate consideration to that of the company'al Jie J] RS _,__:__m_' ol

subsidia(yog ) of thl(:htheywere s 10 ' w | ol Bora 5 gz;;;jgf &adagood [2003] I B.C.L.C. 598, accepting the law as

by the paren - 1 yh a b\ank. 1t b I {:‘g rER TN wTiery :f..i_.;’.':.'_.-;..f#ﬁ it v,um 3 10 a different conclusion on the facts because (a) the

: od ec Y ” n ‘8 fomlaﬁon Qf ;Y ,i‘> 9 \ ncye '.:{'3 151dls ~red i hether the survival of the parent was crucial o the

S48 -‘ s
test in the absence 7_’6‘1"
RS T L b - "-‘:".. i Mo B8 = w X

of the company ¢e oncernt
were for the benefit ol

104
2]70! 304 at 306 (Lord Greene MR). ' \ SUPPOTTS this wpproach The ax. ‘1' ' l).em:hd\utcompanymmhnoomm
Mnk.mam. | 1 e minority shareholders, ,w um;:ww.o“&mm
1@”0932]2(211 46 Ch D; buuflmdgrenvl. | ~10iders. | Mm IMpOs!

\ere the shareholders, for which the uafair

er St an tha i '&" A
hﬂdllmdmehad been no failure on the part of e e HOW. provide \ x\ e Ch .14). It should also be noted that it is

24 'f

mmm directors account

CC dcoltish 2Eralive Wholasalc Society Lid v Mmt’l‘[|959]AC3 S 1N the . bec: \4‘»’0{, 3“ ‘&“m&ﬁmﬁh‘“
idge Corp &oydsaanknovo] Ch, 62 Ch D. A similar approach “”CL ,.; R ay L BToRAed s Sanccana e g o that way

““““Wmmmwmvscummﬁ Electronics Ld [1993] 1 B A Lid 119677 wi v 4€ Company \nwoa.

Y "‘-"\"\" : ST -y
o\, & \_\'.
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PUTY 10 PROMOTE THE SUCCESS OF TH1: COMPANY. ¢
RV

N ” .making. Such an approach would effectivets
| " &%M” wnh the mandatory considcratiom hstc:j "{‘
BT o ts of the inherent limitations in the claim

| ” 1%‘ Mon, to the extent that unfair reatment of

lyse the impae

v interests by failing to ana \pact of
mldi:m the section is likely to have Produceq uhc Pro
no"g‘hth, socond quostiom of whether the d'mctom e
the listed factors but have taken appropriqy,

sharcho

account of | B R trs b ACcoyy " nne is the chief mischief to be dealt with, 4 remeds.
~ n law cases SUgEes urts will geng ersons - isions di ' 4

gﬂmmm the directors” judgement of how best ( uc:uil.:ytr e the unfair prejudice provisions discussed in Ch, 14

company.'>’ The only exception is perhaps when, j, the . Sappan oy e doin

reasonable director could have considered the chosen coyy, oy o dlqc’ase wrongaowig

company's interests (by analogy With the public law “Wednespy,
ness” test). Such facts as raise this concern are often seep 1 .. . * U

P ather the courtbeleves that the director did in act congig g

at all (and so is part of the analysis of the first question jus Coheld leyy
extent that the court’s determination is not simply evidentjy| but j\i;cd).

troubling area of directors’ duties, In what is s1i()
sourt of Appeal in ltem Software (UK) Lud ,
sder a duty to disclose his own breaches of
cogmsed as novel, but seen as derived from.

5 R IR : i . T ) A : d]o al . No n )
"s“m"ud'cm.l ovet'slght ofd:f°€tt°;3tmanagem9nt decisions jyg rgc '+ Nkt ? Ofg“d lfl‘:tnbtl:: mez)llmt}i's n;taclscpwc wr
restrained, and in any eventis HMITEC 10 Overtuming the impyq, i ing>duty.'®’ Quite W fim ear, since in
substituting the courts decision (except to the extent thy f a distinct duty to disclose was seen as essential

| this ic ts
courts’ unravelling of what has been done). Indeed. it is "Otab]bc 181 ;':’Phcit i:

of the public law Wednesbury principlc: Lord Greene MR Was altbc%
who in Re Smith & Fawcett (quoted earlier) was concerned 0 he

b
fy

. The director had pursued a corporate

™% % Her than renew its existing contract with the company.
w busincss. ested that the company should take a tough stance in
tor %,&, ghem' inp_in& it seems, to further encourage the client in

ThENBLE= At} . ‘ .
LT, YOG _. ",_- —1 o A __v"\‘__ - 3 : w

ol T e .J;kﬁ » end, hqweyer, the client renewed the contract with neither the
~hs QU

v
P 8
§
;.
'
-
- -

of directors from control by the courts in the exercise Ol‘SttrEZ?rtheM
judgement, while also adding a “proper purposes” limitation gy, !,
public law principle and to the statutory principle now found S'mg(%‘“"
The most authoritative statement of this approach to judicial reye, )
Lord Woolf in Equitable Life Assurance Society v Hyman st jm

approach was not part of the arguments of the other two judges ig
the House of Lords on appeal). The complaint in this case was begy
corporate creditors each complaining about the effect of thedirebory' g
other cases where the Wednesbury principle has been ipvoKed,'the dis

B i otor’s new: business. This meant that the company could not

compe e an account of the profits he had made from stealing the client
{ 6 s he had made none. Moreover, the trial judge had found as

lh

.
. N

)

4 ]
~

®

o

(rg
i, gphrs.to encourage a tough negotiating stance had

B ‘?pmpany’s approach to the client. It followed that the

wimi i 2 ot A U
jifference to the

> : p 44"\ , A :t(':'_“; "', » NO | AL ;‘,,'7 Nt 7*.5‘- y.", 4 . . - i
typically been among members of the company aboutth€irtights nd i Q M auld not sue the director for the loss caused by his failure to act in

sharcholders rather than disagreements about(the/sétting of the R i b et for the benef ”E??tliéﬁ'c‘ﬁmpany, at least in respect of this intervention,

business strategy.'*® It might be thought, ore, that the iclusin 3 |5 S that breach had ca ised ‘x’ijé')::‘l(')és'...ln'short, the facts appeared to suggest that

subs.(1)(f) of “the need to act fairly as betw
one of the factors of which the directo

members,of the'eompae's I o could be no a

& ! of profits and no compensation for loss, and yet the
have regard-could um ok b girsctor had clearly

‘behaved in an underhand way in breach of his duties of

.
A

significant, although the shareholders ally have more amenable e jovalty, In the face of saemmgly unacceptable result, the tnal judge also
compm eow%ce;bﬁgﬂdty ﬁ}e directors. (N company. = B {, as a fact, that, ha (e‘:i;{i_f.'\}la@_g; r ’ ‘y known of the director’s activities, it would
O the other hand, it might be better, analyticai (o sce thi oy of k| Rnmodifi s negotating tactics and accepted the clients bestoffr fo et
judicial review, where relevant, as situated entifely under s.171(b), ilili = the one which it had in fact rejected as too low. Thus, it was said, if—but only
‘merely providing an explicit list ofsggmpef considerations requircCiy {could be shown that the director had a duty to disclose this information

ok "’,.‘)__. y :’\E‘ ) | joing to the company, then the director would have committed 3

’ e ,‘. . —. - l.‘-.:. ! . .-"..- "‘

e o
Om
-

e MRS e b
ra

N {&VVL) L J W‘t[l”]’{zl]' : , '.
nce Soclety v Hyman [2000] 2 All ER. 331 CA (Civ Div) 18
r~ \ - '. | "A‘C‘m) Lord Stcyn dealt with the Cﬁc“.,
‘contrac whilst Lord Cooke, dealing wih it as 3 ma o b
Purpose, did not eie the Wednesbury principle but confned e
ST S R .

e and th '-.‘i-.‘e":’q However, it should also b

82

he com .i 6\'318 have a remedy, the remedy being
T-VO‘!to - <
00 ‘1 S MAM see GHIM ng Ltd v Maroo [20! -]
le v Land [2014) EWHC 3812 (Ch).
£ [2004] B.C.C. 994 at [40}-[41] and [44]. Also sce Sagpies ¥
2012} EWHC 1226 (Ch) at [59] (HHJ David Cookel: Firs
166 (Ch) at [191]): Norris J emphasised that the &ty ¥
ding du v. It is one aspect of & bundle of intemeia
rton: 3} 'lmn“}' s

2O S D asa 08 4 s 2 : A " "
), and Edge v Pension budsman [2000] Ch. 602 CA at 627E-03k
I\ oot 720 '.To'?"{';'}', A

1
Je N

: ! \‘\"I . “l‘ Y ¥ 3
: ® 13 > y ~
) ‘4- ‘....
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8 IXW DUTIES

aken, 5 Liability thus arises stra
W the company'®: there © Was o need
for 4

DUTY TO PROMOTE THE SUCCESS OF 1y5: C"“P\Ny

recovery of the loss it had suffered because it fajleq 4

(admittedly less attractive) contract with the cliens, 'O Obtaip gy, , g need ﬁm‘
Suehadutytodxsclosethednrectors “’m“gdomgw btmﬁ‘ e g

of Reneos -}ﬂ
there were authorities against such a duty in g, onst Ovellsy o+ ¥ y to disCO= B i
Whether this was the only route to a remedy ; “Xt of °1Y circumstances where

IS
establishing the reqmsxte novel duty was far from i n:iloztbft d, F:c%
holding that there is such a duty has Consequences ONwary 1 Ay

unattractive.'’ Consider, for example, a direct that ase employecs) SULEESHs an exz 4
wrongdoing for which he might have been dlsmnsse(:irbw:\ failg :: aware v Fa 'Im'was content with the outcome iy mmt:;):
company automatically be able tcl)&recovcr the sala,yy ;leofnp . ‘. , "::,m conrﬁofi:ga th:, conclusion 1o Situations
period? The aooepted answer 18 no'°%: if losses are r¢ 10 be re N the ; s negoti "” 1mp ent in the terms of their
for proven failings in the period before dismissg] 163 Overeq, . Tty § 05 direcio® - eneation for the termmatxon of their services with the
More importantly, the duty would seem to pe surp| o yment O m such a case would be Contrary to the
should have been able to rely simply on the fact thay the“SO r Needs 5. The ~ ,,,,, importantly, it would be contrary to the

and loyalty requires a director to protect the company from | “ty Of gogg %
attention of the company threats to its business of W lch ) nngm!

aware.'® The twist in this case was that the duty w thc d N
threat arose out of the director’s own wrongdoing
director’s wrongdomg could relieve him or her fiq

’

se circumstances the parties are clearly in an
;uf theu' own self-mterests and 1t cannot be szid

>X Xt is relymg, or 18 entitled to rely, on the director
he COMPRN Sy duty !ﬁ‘ : vl aﬁer the company’s interests or to assist the
oving e u; _..r, w fier m terests. Because there is no duty to protect the
T "o for failing to protect. But outside that context,

f “'\‘;';.\&., !
Wty By | | gLy --—‘_--;?;4:5:t<~f'=ﬁa,~ acthin good faith for the benefit of the company—there i
SO & fﬁ mty'?for failing to do so.

‘N ”":bg’ L'{,_»J-

'S\ Jtem Software (UK) Ltd v Fassihi [2004] B.C.C. 994 at [44) " In Jtem Soft™e ;’& 03-"’” "hls novel duty to disclose was used to justify 3
% Bell v Lever [1932] A.C. 161, a case which has caused endless difficulties. ;; e company \ tlﬂed to compensation for the loss caused Dy ifs
1 TSN . . f";i:"' f,- ‘.

as a case which (1) confirms that when a company is negotiatin
£ a cont S
that contract) with its employee, or indeed with a director, then the cn?pﬁcylciogr\

to the company to disclose its own wrongdoing: the parties are clearly in ah d

acting in their own self-interests, and it cannot be said that the company m? ﬁ
entitled to rely, on the employee or director owing the company any du ﬁt%kcomm lsre},‘ ‘
interests or to assist the company in looking after its own .@w i) :g“ the

l@']’ﬁs‘ own ‘wrongdoing (or, as seems preferable his

ahetact in good ‘ﬁ!t}b"gyotect the company), where, had he done so. the

- |-'_.. 5@'&2 e would have been better for the company. Can the same duty
ST = ‘W)

Sisclose b "L"””M od advantage when the company seeks an account of the

wofts made by he .h e or‘ from his wrongdoing, not compensation for loss

qmﬂ?;;}?:m‘:::; :?::‘ pi'OpOSltlm:hlhat af: employee’s duty io/4ct in flered [. y ‘u\u com u 4 “In‘ another difficult decision, Parr v Keystone
interests not require the employee to @isclefe Bis own , G T T \\,, ,, S A

committed; and (iii) confirms that a company that has n 3 agreemendt N SN IR “‘ 24 7l - -‘?t,‘ ‘ g;al suggests this is possible, welding together
on the same bags' a dlmr) may be able to set t . ‘ ¢ 2000 1alul '3,9 . ,- g to ltem SOftWGre its associated dntv 0

ahhough the general law makes plain that the n CIOSC) W
és:ﬁetout;nlmn-?qﬁm (UK) levFas

that linked te directors’ duties,

i1 1C
--"‘ )u(
v . ‘
A "~ 8) Jn‘Dln

SRR TS i

L
l
> v N )
\" \ ' -"1 - . ‘.o { [ ‘0
. "' ) '
- ~‘
k|

g_ ent duty not to engage in activities which involve a
-4

B C.C. 9 N Secmed 1o requtretml
ted at chffe cgds and out of one of hp

4!- !

.W’ =3 ".~ ) x_ g pedi
'-e—f’-;; = .-“3'.--'-.- Pouss Suty &iscbsc.wmngdom (see [39 ugh the ﬂmcuonofﬁ:h ds Investments Ltd W
had be Mo PR -'-’i S 9 ._ - : Wbereby lhe dll'e ug {1 to Whltcx\ash‘sock w' B ST S A T v abérs {2006] EWHC 836 (Ch) at []3‘7] (Ethenon n for the

ty to disclose assi elivering accounting mneﬁi
800)[66]),1 and then simply asserting that this same ¢
oC «-of the good faith duty, and could be used in th
;30,}-{_411)—and s0 was of assistance on the fil 7

s och. The'p ,\3?‘ ility t _,,‘the duty to act in good faith for the benefit of the company
VME: Circumstanc ut | ﬁf as a general rule), require the directors to disclose the
-:3,, m : habthty for failing to do so, has long been seutled: see
o ,u« ‘J,i | ,. eLle Ybolmg Lid [2003] EWHC 466 (Ch), cspeczall) at

‘\
1
QA /

: . . . N -.
- : . :.. N
o .' « L < .‘r‘"': '.W'
1 ." L.: : ’l‘:‘, 18 ‘- ’
* - B I e -
- > %% Sy e phte R '.'\-r‘
e 0 ) V! - - \ ~ ~
. y 13k A ’ ] 19 LN
D7 2 17 e by SESTHY s Y
‘.

5-

Al ‘ V s Iy
= \,ga
ended C .‘.:.«;;;.-,-.-.»,,..4 »vLever[l932]AC 161; Balston Ltdvlleadhlc ithy comment o o & “} WK)MVFOSSMR [2004] B.C.C. 994 at [44]. -
990] F.S.R. 385 Ch D: W" d Tool Ltd v Midland International ToolmgUd 003 10 steal. but havine 3 \. mleuzll\c li’:szttizsbe?cw\lmt?“a
P e R T G T Mt N“‘ ) we ¢ 1 that tn e S SR, IS l Superaddec stolen? [ am
-i1), 3l ~ ',.,!,,__,.“t 1 tha sdmeonem:ght owe a specific duty to dis nply such a dite ‘;}7 | a duty to con at as stolen

t

drradiations i s bl U 1228 tq230--31‘&!.0(1 in Balston Ltd v Headline Filte
{7 (UK ,mvﬁamhi [2004] B.C.C. 994 at [51].

% gy EWHC 3451( S0 e
Se oria Ltda vayships Inc [2018] ' )04) F ~ 9Q 4 at [51]..{53]

"“c eﬂm(Cb)n 1 ' ' 019] EWCA Civ gms@memscmonatm“}-lm
}" ¢ fma'naaonal TbolmgUd [2003] EWHC.‘“( | ?ﬁ P O 1

AT
'.

L
i *o

g

[

" ' R bt ﬁomthewellestabhshedusageofmmbnd

wrongdoing. B =02 )
S0 s S the normal contemplation of the partes

1

’3
.
|
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DUTY TO PROMOTE THE SUCCESS OF Ty —  DIREC
' 8.1y

sued by sharcholders, by 4
Wb::, shareholders is unchall'::yngegggwdt ”
cmployees 176 Writ large, this Hustrates :1-:
Wh to this core duty of good faith_ <, lonig a

increasing the number of equal-stasy. . 2rou
2 4 ,mg promote makes proof of breach dnfocu?:

. ‘ b‘u‘y‘ Correcﬂng that defect by makmg the dUTy

conflict of duty and interest. We look at thig
developments surrounding the “duty to disclose™ Shoul d b°'. but gh,
discussion. © Notey ;

The problem of “Short-termjgy, »
The common law focus on shareholders led to a wjges
erroncous view that the law required directors acu

sharcholders to prioritise their short-term interegy Thc N the : N

suggested, is that the directors were not bound to ap, better

contrary, they must take into account both the |on }_'gngl(ch lar t; mc&::'. i
€ sho

ot of . way, for excessive judicial intervention in the
el Fo m,mus ducmg caution on the part of those whe

| ‘ __ " best Vi iew is probably that any broadly-fonnulated
. t m ‘melfopcrate $0 as to alter the decision-making

IIII

of the shareholders and strike a balance between then 17 28 with further changes in company law, sych
its draft statement of directors” duties to specify an objig.... © CLR ey levant stakeholder groups.

take into account “the likely consequences (short i lgoatlon on thepmp"'ﬂi 24 . ar and limited derogation from the core duty
open to the director”.'” As we have seen, s.177 refers | '8 lerm) Ofthe b N '%,, onees ‘This is to be found in 5.247, mvolvmg the
consequences of any decision in the long term”. [f anythip R “tbc e ,‘paxments to employm on the cessation of the
reference to short-term interests in the non-exhaustiy b 10 % ol

importance of long-term consequences. That bj © e

as 1S repeated ip thcmpha"' s

K Coey

Governance Code.'”?

Corporate groups ""M ing e o siomﬁ'om the statutory list of matters to which the

. isione SUTFA sard, namely, the interests of the creditors, except to th
We have already considered the potential problem f: ’.--‘f:>.', ,g,.;..y.& .
R a R, ced subslfIZ(l ¢). Of course, so lon

group, whereas their duty of good faith

S O the“;{credltors ‘position is not prejudiced by such an
appointing company.' 74 aion The

and loyalty is ow | ‘_" al rights against the company plus the company’s desire
n and thus access to future credit will act so as to protect
onée‘the« company’s fortunes begin to decline. conflict

......

Employees (AN s Q er :;-. < fthe’shareholders and the creditors may emerge in a strong
3

e ve an incentive to take excessive risks to protect their own

1 on, knowing that, if the company is in the vicinity of

Among the factors to which a director of a n‘fpp;;'»'%]ust .
VIS ..- G 'kwnll fall wholly on the creditors, whilst the upside

s.172(1) are “the interests of the company’s %b;ccs". Thisy

teh:?:ect. ;my coxgprtetlaenswe hstl of stakeho mntcrcsts will'y sanly inchg ompany out of trouble. We will see in Ch.19 how this
employees. But the practical im gy employces is lfhited. Inded by statutory insolvency laws operating in the lead
was said of the predecessor pro w

that its axeal tmpact was to dig

nd’ >om nlawfrul&s operating still earlier.'”” All these rules

directors’ accountablhty to shareholdegs rather th en | ~'i‘ T
gthen accoumwm" b CHDIACC "Y *“”° : -tegy of pro ICSS 2
employees This is beeause employees cannot SCCtlon offensivel, vl | 8 e providing, expressly, in s.172(3), that the

hat sec on n “has effect subject to any enactment or rule of

—p 'y .. /3-'
-_r..:.._ Hltvcaﬂ?’qj

¥ d “... 0TS, 1n certain eu'cumstances to consider or act in the interests

Counse -aOpinxon Quoted in the Report by Mr Milner Holland of an msm e x‘ S
s.IGS(b) ot:mcgms into the affairs of the Savoy Hotel Ltd and the Berkeley Hotel .,N; ; PN ‘pmw
| “m mewhat obscure source has long been regarded as the Joous dlass f. v A TR

this poin .‘,,;jjf,;_' 'pﬂmaussoaaaon for Mental Health [1971] Ch. at 330; Shotipes

—\} T S S % o g >
i LK f’” epo (Principlez.Note(l)) . A A )
A%CGG; “ ,:x__ ,_; e 10 IS;"A Long-Term Focus for Corporate Britain: A Calt o ) H S T e T W) (s

s $ 8309 10 tndert e O Ple [1995) ‘ﬁ,c;L,Q 14 CA at 25, where resort was had o the
am-focm‘ for-corporate-britain-a-call-for- mdcucc( - N \ tomn, undct $.439 against the board majonty
WI P2 My - | -

La ’ R - -
|l ) v'ﬁ ‘
mif {)5 H t;

“m’ﬁ« Sponses we d - but then nothing more was done: see

.-v.r'o‘ !' .' ) “f

Abo see A. Keay, “Financially distressad
_.“: L'}fﬁw% mmd in dlﬁ'erent terms to s.172(1)b). ity 'to take account of creditors’ interests”
. I 7 " . e
o [286]
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THE SUCCES DIRECTORS' '
DUTY TO PROMOTE S OF THE Qg MPANY 17 that directors probably hay
ared 18 '
s I %l“ mngements (suCh das spon“Of‘lhlp) "l thz
o ties or pastimes, without serjoys threat of legal
Mmi}m not of excessive size and Provided there i

\y's business.
: mﬂ"‘ of corporate political donations, gych leeway i
ommonable. Consequently, in that area, as we shall

Donations

In the abstract, a d&isibnbn'mc part of the directop, to piv
10039 away would appear to be a clear example of o decision %lotc : };(c 'hpan,
promote the success of the company for the benefit of jyg N in B

IS
hand, companies are always bemg approached tg g, Ubport.. Memby, |
in fact make donations of various sorts. Company i Varigyg

W *- approval of donations since reforms
between donations which promote the company’s by; Cﬂass(l u rc :- hOlder PP made
which do not (1llegmmate) Trg:ilt;onally that distine Ction 8 ’k .
relating to ultra vires, but now the focus is on director’ _
0L SXPIESS Provision in the articles or elsewhere confpr(:::/frS DEPENDENT JUDGMENT: §.173

authority to make donations, is there an lmphcd
the company’s business?'”™ And if there is gyc

; h . . cally described as a duty not to fetter the
appropriately?'™ This second question has various sun;udsas : , “this is put in positive terms, as a duty to exercise
Behrens and Co Ltd,"™ where the company’s constitution ¢ops: 3 PLE: t the level of principle the requirement is uncontroyer.
power on the directors to make the 8ift in question, Eve J dentief‘"cd oG nﬁVe pomts relatmg to the practical working of this
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