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he “real” nationality of a part
6-73 od in one jurisdiction may be controlled by
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RIS i “independent and impartial arbj i
al is to provide an “indepen partial arbitrao»
e of'gmhee fgi:m issues that should be addressed by the Appointing Au?i?o:r“"'l?< AN
respect to potential conflicts of interest which are discussed i detail i, a:is ? "
12 b COMPOSITION OF THE ARBITRAL TRIBUNAL

[144)

ion Il

Introductory remarks for S

Section II of the Rules
composition of the T
By agreeing to arbi
is for various

ith the Tribunal. In an international arbitration, the
perhaps the most fundamental point in the procedure.
, the parties have opted out of national court systems. That
hether with regard to cost, efficiency or independence.
i ons is that the parties wish to have any disputes
ibunal, independent of the courts.
1S approach, as is reflected in the success of the New
ITRAL Model Law in particular. However, the suc-
on depends on the belief that this form of private justice
12 & . National courts generally do not review the substance of
cisions o, _Ifiblnals on the merits. As a result, one of the basic means of
ing thatintémational arbitration is meeting the requirements of national law
aPthe members of Tribunals meet those requirements.

s.generally have the right to appoint a co-arbitrator.2 The co-arbitrators
raliy ave the right to seek to agree on a presiding arbitrator. And if the co-
atefs fail to agree on a co-arbitrator, the matter will generally be resolved by
ppointing Authority. The entire initial procedure for the constitution of the
unal is private and does not involve state courts. As discussed in the Introduc-
the ight of the parties to appoint co-arbitrators is viewed as one of the most
Mportant attractions in international arbitration. Nevertheless, in investment arbitra-
tion, states have increasingly sought to limit this right by providing for the appoint-
memOfasbltratorsfrom panels of arbitrators nominated by the states.
phg:l:l:m?ersof the Tribunal must meet the requirements of the Rules and ap-
genmud‘zmAny fllspute as to whether an arblt{atqr meets th.ose requirements is
lssuevoﬁzg"'d“edm the first instance by an Appointing Authority. However, on the

ther an arbitrator has the right to act as such, state courts eventually

have the final word.

In a numbe ' of countries, including in UNCITRAL Model Law countries, this

f:;‘g?lﬁaéxgmhed even during the pendency of the arbitral proceedings, with chal-
it USpmcedtBe ures-fqr examl?le. In other countrie§, sucp as France, Switzerland and
men"t(d’ s j?,Qﬂt,l_'ol 1§ exercised when an Award is subject to annulment or enforce-

Proceedings. At that point in time, one of the points that may successfully be

raised rel. ]
sed relates to the independence of the Tribunal.

i ity

I
See. c.g. T. Webster, “R

Ensurip
2 g One-Stop A
See Socidies R AL

470472

gvigw of Substantive Reasoning of International Awards by National Courts:
djudication” (2006) 22(3) Arb. Int. 431-462.
BKMI et Siemens v Société Dutco, Cass Civ lre, 7 January 1992, (1992) 3 Rev. Arb.
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CoMPOSITION OF THE ARBITRAL TRIBUNAL

. (o the composition of Tribunals have given rig,
The issues FElaNE %« to the independence of arbitrators g |
ots Guidelines discussed below. Thoge Drine: Ak
. d Appointing Authorities, gy n;m!cs i
so that there 1s more hanponisation of the standard appl‘i?’. Lnﬂ
r the time being, there are quite differep, ‘ana ke
girements under national law that may affect an arbitration under (, Rulc: ar.
lT\gsc principles are discussed 1n a geqeral. fashion in this part,. In addit; on, the R:'m.‘
are widely used for investment arbntratnpn, and there are 1ssues that arig, , .
respect (0 arbitrators due to the nature of investment arbitration that ar

below.

lQ Subslanu-,\
> Mellecyyy

diScuw

ArticLE 7 NUMBER OF ARBITRATORS

1. If the parties have not previously agreed on the number of arbitrator

and if within 30 days after the receipt by the respondent of the notic

arbitration the parties have not agreed that there shall be only ong
arbitrator, three arbitrators shall be appointed.

2. Notwithstanding paragraph 1, if no other parties have responded 1
party’s proposal to appoint a sole arbitrator within the time limj
provided for i.n paragraph 1 and the party or parties concerned has
:;iele: to ?p?omt a sec?nd arbitrator in accordance with article 9 or 1,
arbitsaptzrnh:rgs aut:mnty may, at the request of a party, appoint a sole
2 i i detel:-m inu;n tht: llge procedure provided for in article 8, paragrap!

L, In view of the circumstances of the case, this i

more appropriate,
ok
lnfmdUClOry re"wrks .
Arti o 07
Aﬂ:’:: ; g ) PMV{szon for three arbitrators )09
)* Provision for sole arbitrator 7-15
ok
Article (1)
the part; SIS out the gef N |
lhal‘:hg K;&ﬁ Will be az::);;le that, in the absence of an agreement betweet
The mgy, "8 AUthority g OrS: Article 7(2) provides, for the possibil®

dl d |
1976 Rulcsn c,',‘ ange from (he lpge,oﬁ"" a sole

th €e-person Tribunal. As discussed beloW

. ClL Artj . _
les ex;:;’gals d'scussedwle 7 of the Expedited Rules provides fof

S1Y $0 agree, - 0T Art.1(5), those rules are 0nl} o

AgricLe 7(1)

tion the parties have not agreed that there shall be only one

of i arbitrators shall be appointed.”

a:bitrﬂw"’ thre®
J above, the first issue is whether the parties have agreed on the number
As state This agreement may be found in the arbitration agreement itself,
0 mator;;ay be a reference to the use of a sole arbitrator or a Tribunal. The par-
where mgies agree on whether or not they have agreed that there be a sole arbitrator.
ticd 150 he case, the initial decision should be taken by the Appointing Authority
If that 1S t(her one or three arbitrators should be appointed and this should be
as 10 ‘”e'(‘fb the Tribunal as a matter of interpretation of the relevant arbitration
o nt )if the Tribunal (or sole arbitrator) decides on review of the arbitration
' hat it was not correctly composed, then it would have to issue an Award
o that effect in the absence of amagreement among the parties. '
As mentioned above, by agreeing to the Expedited Rules, the parties are agree-
ing to submit the dispute to'a sole‘arbitrator. In a@dition, in some ar!)itration agree-
ments, there is a provNﬁ?ﬁfé'r a sole arbitrator if the amount in dispute does not

agreeme
agrccmCﬂt t

exceed a certain amountand for a Tribunal of three arbitrators if the amount is equal
to or exceeds th 1ount. This type of formulation is reasonable but may give rise
(o difficulties in"practice.

In particulé h party wishes to have a Tribunal composed of three members,
be possible to achiévéthat result indirectly. For example, a party may bring
im thafymeets the ﬁtﬁféfnems for a three-person Tribunal notwithstanding that
thé realist¢ amount ofsthe claim is much lower. Such behaviour is difficult to

contest/in practi t'may result in additional delay.
‘ ' ement (at least in the arbitration agreement) as to the number
of‘arbitrators, theh the parties should consider whether to agree on a sole arbitra-

tor once the dispute arises. The main advantages of having a sole arbitrator relate
to the d cost of the proceedings.? The disadvantage of having a sole arbitra-
toris thata party may feel that the sole arbitrator in an international arbitration is
rotsufficiently conscious of its perspective and background and that a sole arbitra-
tor.does not have the benefit of co-arbitrators with whom to conduct the arbitra-
tion and deliberate.* The possibility of each party generally to designate an arbitra-
tothas begome an ingrained feature of international arbitration.’

sol;lﬁimft}ng the Rules, there was hesitation as to whether there should be a default
o (rll Of one arbitrator or provision that the Appointing Authority be empowered
e ¢ on the numbgr of arbitrators. In rejecting this proposal, the Working Group

€d In 1ts 49th Session Report A/CN.9/665:

“6 . . 5 -
0.  An alternative proposal was made that, if the parties were unable to agree on the

gll:ttt?be'r of arbitratgrs, that number should be determined by the appointing
onty. The Working Group recalled that it had rejected a similar proposal at its

A Y S T

Ast

be h(d)ol}l: %‘3;‘5 aul:i(l:)eneﬁts.of appointing a sole arbitrator, see J. Kirby, “With Arbitrators, Less Can

rated” (2009))'26(3 Jonve’nnonal Wisdom on the Benefits of having Three Arbitrators may be Over-

Hunter gy A rnan) . Int’| Arb }37-355; see generally N. Blackaby and C. Pamasides, Redfern and

Mentary on i UNonalArbm'anqn, 6th edn (2015), paras 422 and following. See P. Sanders, “Com-

Sanders, The w flTRAL Arbitration Rules” (1977) Il YBCA 184, paras 6-1 and following: P.
: lnlem&ﬁonal Ork of UNCITRAL on Arbitration and Conciliation, 2nd edn (Kluwer Law

See . ’ 2m4)’ p 05_70
"l iszllif,ussim under a‘:t.9.

Supreme mg“gfgd by the c:tlms as important as is reflected in the Durco decision of the French
ot Court above. : . S e o . ;

Visions for o Minartice thm:)ﬁh i;ngm;r:)ed the principle is not absolute as 1s reflected in the
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Wmmwl'mxa
fOﬂ}'-Sinh (NCN,9/6’

l4.para._60)and Ty- . 19, pacs .

‘ mozlémz involving an appoinung authority z such m"'- Y

rations, the institution has the right 0 de¢yg,

In most mwnm:m;;::‘arblmﬁ' unless the pamcs have agreed 'T'L“-:---T:‘?

¥y
Q" LE

dhere will D OBE O © 0 build this flexibility into arbitration ung; e

sgowever, if 0 l’m;ﬁn heir arbitration agreement. F.or.example. the pan... .
they have to refiect 3t g Authority and have the Appointing _Aummt;.- decige
dcs;gwf;n arbitrators. In that way, the parties would have information ;. , i,

e Appuiating Authority would tend 10 appoint a sole arbitrator o Opt for

arbitrsiors

ol:
'  ad
P

AxrmicLe 7(2)

Article 7(2): “Notwithstanding paragraph 1, if no other partje haye

responded 1o 2 party’s proposal to appoint a sole arbitrator within the

Jimit provided for in paragraph 1 and the party or parties concerneg hu:
failed 1o appoint a second arbitrator in accordance with article 9 or 10, the 2,
pointing authority may, at the request of a party, appoint a sole arbitray,
pursuant to the procedure provided for in article 8, paragraph 2, i1
determines that, in view of the circumstances of the case, this is mor

appropriate.

Article 7 retains the principle that there should be three arbitrators in the zhsen:
of an agreement, but includes an exception where a respondent does not object. It
such a case, under art.7(2), if the claimant requests a sole arbitrator and if the
respondent does not object or appoint a co-arbitrator, the Appointing Authority maf'y
#ppoint a sole arbitrator if it is more appropriate. C

Th; Working Group commented as follows in making this change: ¢
“6 . . i . 84S
mom mRus:d that in practice, the default provision of article 5 GLue 197t
| € created sitations where, despite the claimant's proposa i
appoint a sole arbitrator, a lhrcc-qg;mbcmrbllm U
10 the respondent’s failure to reachgothat proposa >
Tha *UERCstion receiyed s

63,
anism in c: upport and was said-40provide ful Borreci®y
iSmn , A0 provide a usclul Corres
o cae i g PP i o partifpasein the process apdiheatis
Usually, 4 fit the appointment of a thfce-member agbitral tribund..

fesponde o e
mﬂkm on the numb:: ;;h;:.s participating in the proceedings car be expected
solcs 10 have (hree itrato llrator.s In the response, If the mnb“ﬁdcnl does 50 and
a:'ml.ranm' he e w.lf;i notwuhsmnding the prOposal of the claimant for &
ity u:alt:’rﬂ Tribunal composed of three members.
| “Pondent decides not o file a response and ™

: JCCLS 1o ha . :
an g IRy would "N8 @ sole ar bitrator, Under the rule as draficd

"y 10 dee; 0CS noy
Ide el oy e
Members, [, 'ghclhcr e slhc “Titeria 1o b g

hitration, ihe t;lcdcbé a 5ol

pplied by the Appointing A“'m;
¢ arbitrator or a Tribunal of.thf r
Ourt tends (g provide for a sole ar bitra
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where the

AgTICLE 8 APPOINTMENT OF ARBITRATORS (aznicies 8 70 10)

amount in dispute does not exceed USS10 million and the issues in

ot appear 10 be complex. For arbitrations where the amount in dispute

dispute dosnsm million one would generally expect the ICC Court 10 decide that

exceeds U

1.

Q

mewhal .
ring parllCU

hould be a three-person Tribunal.® Other arbitral institutions may have
: different approaches, but the general rule is 10 look at these two factors
jar attention to the expense of arbitral proceedings.

ARTICLE 8 APPOINTMENT OF ARBITRATORS (ARTICLES 8 10 10)

If the parties have agreed that a sole arbitrator is to be appointed and if

within 30 days after receipt by all other parties of a proposal for the ap-
: ~+ment of a sole arbitrator the parties have not reached agreement

r:el:eon, a sole Mimrjim, at the request of a party, be appointed by

inting authority.
?:e?::oinuﬁ.fgm shall appoint the sole arbitrator as promptly as
possible. In making the appointment, the appointing authority shall use
the follc ‘ZIEt-procedure, unless the parties agree that the list-
ré Should not\be used or unless the appointing authority
 in its discretion that the use of the list-procedure is not ap-
or the case

(@) appoinﬁ’hgflnthority shall communicate to each of the parties an

._\.~identical list containing at least three names;
(b)

Within 15 days after the receipt of this list, each party may return the
list-to\the appointing authority after having deleted the name or
names to which it objects and numbered the remaining names on the
\_ list in the order of its preference;

~ After the expiration of the above period of time the appointing
authority shall appoint the sole arbitrator from among the names ap-
proved on the lists returned to it and in accordance with the order
of preference indicated by the parties;

If for any reason the appointment cannot be made according to this
procedure, the appointing authority may exercise its discretion in ap-
pointing the sole arbitrator.

* ok
Introductory remarks 8-01
A"":Cle 8(1): Failure to agree on a sole arbitrator 8-01
'? 0”1 icle 8(2): Appointment of a sole arbitrator by Appointing Author- 8-07
(a) Communication of an identical list to the parties 8-14
(b) Returning the list to the Appointing Authority 8-20
(¢) Appointment of the sole arbitrator based on the provided list 8-23
(d) The Appointing Authority’s discretion where the appoint- 8-26

"Ment cannot be made according to procedure

s i S

6
T. Webs
‘et and M. Bhler, Handbook of ICC Arbitration, Sth edn (2021), paras 12-16 and following.
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the default solution

po:::d ® dif within 30 days after receipt by all other parties of a Proposal fo

intment of a sole arbitrator. As noted unde A
Rules is a Tribunal of three arbitraqy, i Log
' k as

0 : f a sole arbitrator may render .

ea intment O . Proceeg
under :'ots;)’ g‘As l()1,1‘);)cussed under the Expedited Rules, under those n’l'l’egss
:-ker and less :< 10 have one arbitrator. .

ArricLE 8(1)

dle 8(1): “If the parties have agreed that a sole arbitrator is g ap.

intment of a sole arbitrator the parties have not reacheq agreemep
(t]l:;:gﬁ,oa sole arbitrator shall, at the request of a party, be appointed by the

appointing authority.”

Article 8(1) is applicable where either the parties have agreed that there be 3 ),
arbitrator or the claimant has requested a sole arbitrator and the respondent has

objected. In all other cases, art.9 is applicable. As with art.7(1), the parties my,

disagree on whether or not they have agreed that there be a sole arbitrator. If thy
1s the case, the initial decision should be taken by the Appointing Authority a: 10
whether a sole arbitrator should be appointed and this should be reviewed by i
Tnbunal (or sole arbitrator) as a matter of interpretation of the relevant arbitration
agreement. If the Tribunal (or sole arbitrator) decides on review of the arbitratics

agreement that it was not correctly composed, then it would have to issue an Award |

to that effect in the absence of a

The second requirement is th
sole arbitrator. The proposal m
Arbitration.? The provisions o
the proposal,

The third requirement is that 30 da

lies of the proposal
party, posal. Therefo

n agreement among the parties.

al a party make a proposal for appointment of i
ay be made at any time, including in the Notice of
fart.2 are applicable with respect to notificationo!

ys elapse from the date of receiptbyallpar-
re, the period elapses 30 days after receiptby the las

S
Sole 8"bill'alor.m ::iiglpasrty may request that/the Appointing Al}lhﬁ[ll)’
fity has alr:ad(l) was drafted based on the assumption ll:jt

Some inslancesya - agrged upon or designated in acct
€ Party will have applied\{o'the Secreldt

POInting Authority at the same tme .

ice of Arbitration). In such circumstanc®

0 designate a
. nA
ralor (e.g. in the No‘t)

. #
§ an arbitrator j itrati ment:
lin ¢ Provid. ¢ . Merngy; : n the arbitration agree
-D.Gl.n § Authoyy, "ded i ghe ar 9l Arbitration (2007), para.392.

S¢e Sang X, point : .
oS, The W, () notes, the parties are i
e Work of UNCITRAL on Arbitration and Condt

ARTICLE 8(2)

. tment of 2 sole arbitrator may be delayed until the Appointing Author-
the appo!P

ARTICLE 8(2)

. “The appointing authority shall appoint the sole arbitrator.as

.ossible. In making the appointment, the appointing authox:nty

P ”mpgey t?:sei:'ollowing list-procedure, unless the parties agree that the list-
u

1d not be used or unless the appoin.ting authority .determines
proce d?re S:li?): that the use of the list-procedure is not appropriate for the

: i ist containing at least three names;

(b) '»(\lrfmshs days afte??h?e receipt of this list, each party may return the
list to the appointing authority after having c.leleted the name Or names
to which it objects and numbered the remaining names on the list in the

f.its preference;

(c) x‘(tlee: t(;lg,exgiration of the above period of time the appointing author-
ity shall appoint the sele arbitrator from among the names approved
on the'lists returmed to it and in accordance with the order of prefer-
enceindicated by.the parties; . .

(@, If for any reason the appointment cannot be made ac.cordnglg t.o this
procedure;-the appointing authority may exercise its discretion in ap-
pointing the sole arbitrator.”

Articleé(ﬁ»’dées not provide a time limit for the Appointing Authority to ap-
point a sel@arbitrator but states that it shall take place “as soon as possible™. If the
Appointifig Authority fails to make the appointment, the parties have recourse under
arthﬁ(ﬁ)aAs a result, the basic time limit for appointing a sole arbitrator is 30 days.
Even if this period is not met, a party may hesitate to take action under art.6. The

Detter solution is in many cases to contact the Appointing Authority to seek to

fequest an estimate as to the time that will be taken to appoint the sole arbitrator.'?
The Appointing Authority is to use the list procedure for the appointment un-
less the parties have agreed otherwise or “the Appointing Authority determines in
!ts discretion that the use of the list procedure is not appropriate for the case”. The
Mmain advantage of the list procedure is that the appointment 1s made by agreement
of the parties. 13
s ;I;)h: ad‘{antage of the list procedure is that it provides the parties with some inppt
extemPPOlntIne:nt of the sole arbitrator. The extent of this input depends to a certain
Particu?nlth-e length and breadth of the list of potential arbitrators. This input is
Parties gr 3" important where the Appointing Authority has not been chosen b).' the
SUprise goalather by the PCA. In the latter case, the parties may be faced with a

Abnoine:. 1 as to the Appointing Authority and the potential arbitrators that the
PPOInting Authority wishes to consider.

USRIy e g

2w
tione - 1 institution

havin o i i o
ns may resulg ing adopted the Rules acts as Appointing Authority, significant modifica

Arbilrauon Rul g example, see case study 1 presented by Ahmad Idid in “Use of the UNCITRAL
) It} ules at Arbitral Institutions by Arbitral Institutions: The Case of Malaysia™ (2007) 24(1)
" The liStArb. 42-43

The W,

Procedure .has bee : i o . e
rk of UNCIT n described as the “ideal system for appointing arbitrators”; see Sanders,

RAL on Arbitration and Conciliation (2004), p.6.
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| : in the Rules that the Appointing Authori(y .

There IS no.wat:'j:::::uining whether or not the list procedure i)s, ;Onsull Wi
(he parties Pr:::dcrsl““dnblc in view of the speed and efficiency of Prro!ma,c
While this :Sns © how and why the Appointing Authority may considey i, "g&lcss, i
rfnsc\:hﬁls l(llfc list procedure 1§ not appropriate. : > e,
uo;\f it is urgent that proceedings be com.m.enced. then it may be preferable

. due to the time that it involves. In some cases, gy, A Moy

the lst procedur® ' { the list procedure if it is ¢ PPoInyyp,
Authority may wish to avoid use of the TISt p Y LIS concerned (y , Wil
esult in Systematic rejection of names on the list by one party. However ;. =
circumstances, it may be posm.ble. to circumvent th|§ problem by providing g, "'m h
tist and then having the Appointing Authority decide based on those obic%n‘lal
proceed without a further list. yo fag -

One practical solution for the Appointing Authority is to contact (he Partics |
indicate that it is considering using a procedure other than the list procedure S 1o
to provide the parties with a very brief period to comment on that decis;on |n,a,nd
way, the Appointing Authority reserves its discretion but may ta AN g
of the parties into account in exercising that discretion.

In other circumstances, there is concern that the Appointing Authori
pear {n‘bltrmy m.dcc.ndmg. not to follov{ the list method. Particularly where (he Ap
pointing Authority is an individual, this may raise questions as to the relationship

between the Appointing Authority and the proposed sole arbitrato
| r th
avoided through the use of a list procedure. 15

10

ke the COmmens

Y will ap.

ARTICLE 8(2)(A)
Article 8 ' 66 AR @
M; ; i(:zgzc The appointing authority shall communicate to eacirof the

al list containing at least three names;”’

The firs ste

. p for th int; g R P °,
abitrators, There i neol?_ppomung Authority is to compilé. fist of poténfial ok
MENt that an Appointing :\Sl‘l (zf “ccepled UNCITRAL arbitrators and fiovwequic
- = WALhority use its own Jist oftarbitrators if it hasalist "

= POtential sole arbitrato¥§, the Appointing Authont

» Unless :
“lemines i, i:su harties agree that the list-procedure should 1% »

SCretion that the use of the list-procedure "

uSed or the ¢
: Oun

w .
q:;.“ llowing the 1.
of mceiv;,;g““‘.“‘ shal] by

¢, the Court gh 1 st of at least A
Co all prepare a list ol & .
iunicated (g (hy parties b?' lhi Secretariat. Within 13
20 the list to the Secretariat after delet® o
fing the remaining names on the Iist " lh.’
2 memﬂfommcmioned | 5-day time |"“'"d' ¢
or from among the names appro*™
S dccordance with the ordir of preference i"d'm:::
ointment cannot be made according "

shoul

agl'cem
admitted
qdmitting @

The secon
they do nol h
the Rules as
prcscnting a

ARTICLE 8(2)(A)

d have duc regard for the speciﬁc requirements, if any, of the arbitration
ont. For example, if the arbitration agreement requires that the arbitrator be
as a lawyer in a certain jurisdiction, that will be one of the criteria for
person on the list.

d step is to check with those potential sole arbitrators to ensure that
ave a conflict of interest or other issues that may arise under art.11 of
to independence and impartiality. This is particularly important as
list with one or more persons who have a conflict of interest with one

of the parties could undermine the process.

The Appointing Authority should communicate the idc.:m.ical list of names in ac-
cordance with art.2. It would be very unusual for an Appointing Authority to discuss
the list orally with the pa:'ffe_,_s.

The list should cgntaimat least three names. In many instances, appointing
authorities will'se€k to provide more than three names due to the potential for
objections. A list with six names is welcomed by most practitioners as there may
be conflicts issties with respect to one or more of the persons on the list.

)

procedute, the Court may exercise its discretion in appointing the sole or presiding
arbitraton,

4 In actordance with Article 6(7) of the UNCITRAL Rules, when making the appoint-

("'mentahe Court shall have regard to such considerations as are likely to secure the ap-

\pointment of an independent and impartial arbitrator and shall take into account the advis-

| di:ility of appointing an arbitrator of a nationality other than the nationalities of the
parties.”

§ig3il'krly. the “Stockholm Chamber of Commerce Procedures as Appointing Authority under the
| mtb UNCITRAL Arbitration Rules” provide in art.2 as follows:

“Appointment of Sole or Presiding Arbitrator

Article 2

When requested to appoint a sole or presiding arbitrator under Articles 8(1) or 9(3) of the
[Uncitral] Rules, the SCC will follow the list procedure set forth in Article 8(2) of the Rules un-
less all parties agree that the list procedure is not appropriate for the case.

. When appointing arbitrators, the Board shall consider the nature and the circumstances of the
glastg.ute. the applicable law, the seat and language of the arbitration and the nationality of the
1es.
When appointing a sole or presiding arbitrator under the Rules, the SCC will, in so far as pos-

sible, Qesignale a person of a nationality other than the nationalities of the parties, unless
Otherwise agreed by the parties.”

l?r‘;iv‘;tleesl- of the AAA's “Procedures for Cases under the UNCITRAL Arbitration Rules” of 2015

L. Appointment of Sole or Presiding Arbitrator
ot }m‘e"}‘%wted to appoint a sole or presiding arbitrator, the AAA will follow the list procedure
o orth in the UNCITRAL Arbitration Rules (Article 6, paragraph 3). The AAA has extensive
Ungznem‘-‘e In using the list procedure because it utilizes a similar procedure to conduct cases
I various other rules.
. STelecting arbitrators, the AAA will use its extensive panel of arbitrators for commercial
Sionai hat panel includes qualified persons of many different nationalities having varied profes-
desced and. business backgrounds. The AAA will carefully consider the nature of the case, as
Professi In the notice of arbitration, in order to include in the list persons having appropriate
Wheoml or business experience and language ability. g

AAA i" ppointing a sole or presiding arbitrator under the UNCITRAL Arbitration Rules, the

Will follow its usual practice and, upon the request of either party, designate a person of a

natj !
n:lonamy Other than the nationalities of the parties, unless otherwise provided by written agree-
it of the parties.”
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O

ArricLE 8(2)(B)

ipt of this list,
wwithin 15 days after the rece ; each pary.
Article 8(2)(1:)-th‘:' l:gpolnting authority after having deleteq (hgi:gzn M
; “::fcth ?t objects and numbered the remaining names op tp, sty u(:r
estow KT [
l(:rder of jts preferences it o
. 10 returning the list to the inting Authority, A .
Aﬂldcrsztz)(gz‘scgg:cm"y does HO(OPTOVIdC a Cop)’. at the same tim e Lo thr::a:}'.‘;s
n::‘ f;ﬂﬁ:c Appoining Authority may inform the parties of the other pary hu(:
Pty .

g ith a copy- AT .
"“{;‘,;g,f g;cnn; ms the rig{u (o delete names to which it objects. There is p,, limig

| ions that a party makes under art.8(2)(b). The

o :"‘Lm; ﬁﬁ',ﬁ;ﬂﬁlftmm the nungbcr of deletions be limilccg ) l)imgmmf'?[
:lnc%cti:ns are for cause (due to a conflict of interest for example), then thg s

ifficult to enforce.

d‘f{ivc:::-c the list of potential sole arbitrators .consists of three persons, and one art
objects 1o two, then it is basically designating the sole arbitrator that it wi, .
sce appointed. This may appear unfair if the other party ranks all three arbiiryqy,
but would prefer to have his first rather than third choice. One way of dealing y
this is to provide that a party has a right to object to one or two names on ; i
without grounds (a pre-emptory objection) but that any additional objections my
be based on grounds such as conflict of interest. In this manner, with a list of g
potential sole arbitrators, there should be several candidates ranked by both sides

ArricLE 8(2)(c)

Ol tt’z the parties. Theréfore, if a party'is nd
» the Appointimg™A tthority may.acl hascd
Atticle 3(2)(chavc been returned. P s y max

) requi -y Y - .

imm?n.m" fanked hig',csﬁ:':r e parties agre¢ on the order of preference. (T
sed o disre d thi 0 be appointed. The A ointing Authority 18 o
A If the Parties dog:orl this order of preference ppour 8
ot a .
wm}'"‘ Authoriy ‘Og::l:c?n?a? " order of preference, then one would expect I
Parties, "IN the potenial o the weighted order of pref + using a poin
S, Ntial sole arh; Ol prelerence using :
lrators who have not been excluded b) I
. Artice 8(2)(p
'n' (o th s‘l)(d), u"' ( )

Particy)
HO“’Q \rcr’
8Cnerg||

ARTICLE 9 APPOINTMENT OF TRIBUNAL

ith this procedure. This 1s not the case where the parties rank the
(;orda{‘al sole arbitrators differently but rather where there is no common ground

(o this article, the Appointing Authority is not required to (and usually
(0) appoint a sole arbitrator from the list. If, for example, the appoint-
be made from the list due to objection by one party to all arbitrators,
rred course (whether or not the objections are justified) is to appoint
le arbitrator who was not on the list.

ment cannol

then the prefe

ARTICLE 9

1. If three arbitrators-are to be appointed, each party shall appoint one

arbitrator. The }){o_iarbitrators thus appointed shall choose the third
arbitrator who will actas the presiding arbitrator of the arbitral tribunal.
5. If within 30'days after the receipt of a party’s notification of the appoint-
ment of af ator the other party has not notified the first party of the

ator it'has appointed, the first party may request the appointing

authority to appoint the second arbitrator.

3. If.within 30 days after the appointment of the second arbitrator the two
arbitrators have not agreed on the choice of the presiding arbitrator, the

(" “presiding ag“Bii?ator shall be appointed by the appointing authority in the

. ““same way as-a sole arbitrator would be appointed under article 8.

. K
Introduetory remarks 9-01
Artiele 9(1): Right of parties to appoint a co-arbitrator 9-06
Relationship between the parties and the arbitrators 9-12
Selection of the presiding arbitrator 9-17
Role of the presiding arbitrator 9-25
Article 9(2): Failure of a party to appoint a co-arbitrator 9-27
Article 9(3): Failure to agree on the presiding arbitrator 9-36

o o

Introductory remarks

Ar : . . . - -
Ucle 9 deals with an arbitration where there is one claimant and one

res : : n w . .
ampoﬂdcm. Article 10 deals with an arbitration where there is more than one claim-
Or more than one res

Party appoint an arbitrat

Ing arb; . : :
poinﬁnlgll‘:tor. Article 9(2) deals with the appointment of a co-arbitrator by an Ap-

With the 4
Presiding arbitrator.

pondent. Article 9(1) sets out the basic requirement that a
or and the principle that the co-arbitrators select the presid-

“‘h?ﬁt)' Wwhere a party fails to appoint a co-arbitrator. Article 9(3) deals
PPointment of a presiding arbitrator where the parties fail to agree on a

In W
mgrS(u?]l;lbel:ratlons there js a Tribunal of three members. As discussed in
i l‘m]l , an arbitrator is required to be impartial and independent.

Y tach ') a l mtcrf\atm.nal arbitration rules now embody the principle that

party in a bipartite arbitration has the right to appoint or nominate
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. ce of this right was confirmed by the Frep,
an arbitator. The ImPOrE 2l °h Supren, §
(al right to appoint a co-arbitrator 1s based on the ¢y,
m equal right to choose the persons who will adjudiccg,:?l:]h" |
. cubmitted that this reflects various legitimate factors. s Fj, a
. arbitrators is an indirect way of maintaining some form of party "; ﬂueiq'
:ir the arbitral process. Secondly, there 1s a difference between P g a;; ]

roceed
y well have preferences as to how certain arbj; ators o |
aUOna“ :

Thirdly, although international arbitrators are intery
th mg;rgo have niﬁonal origins. When choosmg an arbitrator one shoyy be u
-onscious that national influences may emerge dunng the hea.rings and in i, §
deliberations of the arbitral Tribunal. Fourthl){, international arbitration s o, olv.
ing, in some areas very rapidly. Therefore, it is important to choose g5 4 oo-
afblmorand as mes;ding arbitrator someone who is open to and Cl‘ilicall\' aw are
of anv new developments and who takes an approach to those developmenis that
is consistent with the desires of the party whom he or she represents.

The selection of a co-arbitrator is also viewed as relevant for the merits. Pares
prefer to win the arbitration or at least to lose it on terms that they find acceptable
In certain types of cases, a party may therefore choose a co-arbitrator based on b

or her reputation with respect to interpretation of contracts. The problem in thjs
respect is the lack of transparency with respect to past decisions of arbitrators. With
the notable exception of ICSID Awards and investment Awards under NAFTA for
example, most Awards are not published. Even when extracts of the Awards are
published in some instances it is without identifying the arbitrators involved. As a
Enlatr.‘::m tl:losr aarsea parties do not have the advantage of reviewing past decisions of 4

This is viewed they would have with respect to reviewing decisions of a judge, €

ved as a problem for users of arbitration, and in effect h the sélec- »
Hon 9% arbitrators based on objective criteria, ampers (5N §

Spect 1o investment arbitration Nt )
problem occurs, [nvest under the Rules, however, the'gpposite

ment arbitration focuses on a limi “Specific 1s-
sues that : : a limited number 0fSpecific is
ment arbiat:lia::srisnﬁg lhdi context 9f various cases. Since the_detaijs of in\'es_l: q
relatipg o them, parties ards are published, as well as the decision§™on chaﬂengﬁ‘)
co

- fues may lhereb ac Uil‘e d “ N X J. e @
nflicts. This issye 18 discussed in erﬁc;llar ura:dgrl t;l(')tnla:li 2\ SR @ )

<

g
'

ree arbitrators are to be a o\ N
: ppointed, each party shall ap-
arbitrator who iy a?:stm) Arbitrators thus appointed shall cgoose the third
¢ Presiding arbitrator of the arbitral tribunal.”

’ _\rb
the | a Nutshell” (2002) 19(3) J. Int'l"
¢ 1BA Conflicis Guidelines have( been issued.
1156)

ArricLe 9(1)

ha Bodas Co," one of the issues was whether the claimant had the right
e arbitrator independently. The arbitration in that case related to two dif-
0 appoint anmentS' a Joint Operating Agreement (JOC) and an Energy Sales Agree-
ferent C). The claims were considered closely interrelated and were consolidated.
menl(?S % operator (KBC) appointed an arbitrator. The respondents did not
The clmﬂlﬁ‘a‘: appointment, although the arbitration agreement in the ESC provided
object 1O shoufdjoinﬂy propose an arbitrator with a government entity (Pertamina).
ihat KBC lv. the respondents did object and seek to set aside the Award in favour
SubsequEmy: - is that it had appointed an arbitrator unilaterally. The Fifth Circuit
of KBCfoxppeals rejected tbe objection to enforcement of the Award.'®
Coxcczv""dmg of the ESC was particular (anfl c.liffered ?n tt}is respect fm.m the other
sgreement, the JOG 1hihat it referred to a joint nomination of an arbitrator. The

ppeals inte reted the requirement in a manner to ensure that there
2§u(l:c(l) l;)r:: :t;‘lf\eﬁecﬁ% di?;)ute resolution clause, even if the dispute was with
Pertamina, which presumably was the intent of the parties .when the E$C wefs
signed.‘miler, in Karaha'Bodas, the respondents did not object to the claimant's
appomtmem of an arbitrator when the appointment was made."

W' A.party who is ‘appointing an arbitrator should provide notice of that appoint-
ment in accordance with art.2.

Re‘l,atinmhip" l;éhveen the parties and the arbitrators

There is an issue as to the legal nature of the relationship between the arbitra-

tor$"and the parties, which depends on the law of the seat of the a.rbitfatic.)n. This
wssue is usually discussed in the context of liability of arbitrators, which is discussed

Karaha Bodas Co LLC v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d 297-

298 (Sth Cir. 2004); see also prior appeals in the Karaha Bodas case at 264 F.Supp.2d 470 (S.D.
Texas 2003).

" In doing so, the Court stated in particular:

“On appeal, Pertamina reasserts its argument that KBC's unilateral selection of an arbitrator
violated the ESC’s requirement that ‘PLN on the one hand and [KBC] and Pertamina, on the other
hand, will each appoint one arbitrator.’

The ESC arbitration clause refers to ‘any dispute or difference of any kind WAISoev T00
ing among ‘the Parties.’ Section 2 of the ESC defines ‘parties’ to include PLN, Pertamina, an
KBC. By its terms, the arbitration clause covers a dispute between KBC and m:f an(silng
under the ESC, as well as a dispute in which the interests of KBC afld PO W2 'gmhich

If the ESC required KBC and Pertamina jointly to select an arbitrator for disputes 1 ¥ "
KBC and Pertamina were opposed, as Pertamina contends, Pertamina could RfRctiviey ocr
arbitration under the ESC simply by refusing to agree with KBC to the selection of an mlwhzci
Such an interpretation would make the ESC arbitration clause illusory. ln adqun. Peml;:ssor
umerous opportunities early in the proceedings to object to KBC's selecuon (;mll =
Bemardini as an arbitrator and to nominate its own arbitrator. Pertamina did not:ealecelngcThe
“Omposition of the arbitral panel until after the entire panel had been selected and

Aw muml infirmities Pertamina alleges do not provide grounds for denying enforcement of the

" : Tribunal
tlxj}? fer the 1976 Rules, there was no provision for appointment of the three members of the

“ Appointing Authority in a multiparty situation.
[157]
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ort. 16,20 In some jurisdlcqons,ht.tus.relalgonship IS One of b
31 Tn others, the relationship 1s akin to that of 5y, , "

\ n?:sﬁll others, the relationship is closer to that of a quasi- J udici:lg'?unncy
C.

in the US). In France, jurisprudence. and commentators qualif
"y

- ' ine elements from contractyal .

WV < sui generis, taking elen ual and .. -

the r.clauonsltlii)li1 :sln ans event, when an arblt.rato.r accepts an appointm em%asn.
. s accepting the application of the Rules and (g .

der the Rules. In addition, where an arbitrator i

ing to act In accordance with the 1aws of the place of arbitration (either ref;

agreement OF designated by the Tribunal in accordance wiy,

the arbitrator has the benefit of the provisions of that law.

When an arbitrator 1 approached. about an appointment, there are a numbgr of
‘<ues that may arise. The issue of disclosure of conflicts 1s discussed under an ||
as is the declaration of impartiality and md.ependence. In ad hoc arbitration, (he ap.
pointing party and the arbitrator usually discuss a number of other issues, incJyg.
ing the availability of the arbitrator and the remuneration for the arbitrator. I 4.
dition, some arbitrators have standard terms of appointment that deal with jssye
such as hourly rates, expenses, cancellation fees, value added tax, retention of docy.
ments and limitation of liability. The IBA Representation Guidelines provide
reasonable objective point of reference as to what is permissible in the nature of pre-

appointment contacts both with respect to co-arbitrators and presidents of the
Tribunal when they state as follows:

dgree.
WCd [0
drt, | 6)

“8(a) A Party Representative may communicate with a prospective Party-Nominated
Afb?Uator to determine his or her expertise, experience, ability, availabiluy,
willingness and the existence of potential conflicts of interest.

(b) A Party Represgntative may communicate with a prospective or appointed Panys,

i Eo;mnated Arburato; for the purpose of the selection of the Presiding"Arbitratr

arty .Representauve may, if the Parties are in agreement that secha com-
munication is permissible, communicate with a prospective Presiding Arbitrator

. determine his or her expertise, experience, ability, availability, willingness and
¢ existence of potential conflicts of interest.

ing Arbitrator may include
Repyesentativc should not see
Arbitrator or Presiding Arbitra

a general description ©f the dispute, a£aty
k the views of the-prospective Party-Nominatd
tor on the substance/of the dispute:

_ Ihe following discyss;
lons in order tog -

R dSSESs : . : . :
availability, wi)); the prospective Arbitrator’s expertise, experence, 4

ngnes .
Prospective Arbitrator's put i

Papers or enea
her law ﬁnn%rgoe

On topics are appropriate in preappointment communlif‘a-
bility,
rator’ 1€ existence of potential confliets of interest (a) the

. Pubhcauons’ inc'“ding books, articles and conference

ments: § % g W
1ts; (b) any activities of the prospective Arbitrator and his Of

anisation within whe oot
‘Banisation within which he or she operates, that may raisc justil

s : 2 N

5 ?u’:‘!mlom are required to accept their “‘“anda; d:‘f

o 2onides (eds) 4 on Act, in force 1 December 1986; see B-* Law
+ A Guide 1o the NAI Arbitration Rules (Kluwet

i

:

y ‘ pot . |
() While communications with a prospective Party-NominatédArbitrator or Presad-.>

1 i
'l

!

discussion. By doing

ARTICLE 9(1)

s as to the prospective Arbitrator’s independence or impartiality; (c) a
abli 3832 n of the general nature of the dispute; (d) the terms of Izl'ne arbiytrzftiz)n
deseemcm’ and in particular any agreement as to the seat, language, applicable
agr and rules of the arbitration; (e) the identities of the Parties, Party Representa-
:?st, witnesses, Experts and interested parties; and (f) the anticipated timetable

and general conduct of the proceedings.”

. of some of these issues between the party and the co-arbitrator
<o to disclosure obligations and a challenge, as discussed under art.12.
rted UNCITRAL case, a party made ﬁ.nanc1al arrangements with a co-
, ho then discussed those arrangements with the co-arbitrator for the other
arbitrator W w to agreeing on a lump-sum fee arrangement. The respondent in the
side with at::jeto what it Copsjdered to be inappropriate discussions of the fees and

_arbitrator, The Appointing Authority, in a nuanced opinion, basi-
challengec etgetl?n(e) challénge but indicated that the behaviour was unfortunate. The

< of dealing with these issues is with transparency. If a co-

ways .
(.)"etgrfsﬁl;nﬁts};ﬁs or her terms of appointment to the party, then those §tandard
arbitra . sent should,be provided to the other party with the appointment.

teams 95 apél;g?:%? appoiéﬁtuem are usually discussed amongst the members of the
- i TS d ixg’ti‘alprmedural hearing), the more prudent course is (0 submit
intment to the appointing party as a prpposal subject to further
ﬁg}o, the arbitrator is indicating that, if the parties are not will-
hosesterms of appointment, the arbitrator may resign.
Another»ménser of dealing with these issues 1s 10 €nsure equality of u:eatment
among;theiarﬁin'ators. In one unreported UNCITRAL case, a co-arbitrator fh rate as
set out.in his standard terms of appointment Was superior t0 that of the o elr ctcl)-
arbitrator and the presiding arbitrator. After discussion among the 'ol‘nbm;all., t ef
Tribunial jointly proposed the same hourly rate for all arbitrators. This thual tlgn g-
payment may be disadvantageous for one or more arbitrators. However, the

tive, of having co-arbitrators paid at different rates, may result in difficulties as
regards the principle of equality.

Selection of the presiding arbitrator

Article 9(1) also provides that it is the twoO co-arbitratprs who shall ;hoosq g\;
presiding arbitrator. This provision is to be contrasted with thg rule un Er va;ln e
:)hther arbitration rules where it is the parties (and not the co-arbitrators) who ¢ho

¢ presiding arbitrator. . -
_Article 9(gl) does not deal with contacts between the co-.ar.bm'ato.rs and tll\}e 'It)ha;r
ues or their counsel with respect to appointment of the presiding arbitrator. IN¢l -
s this issue dealt with in the IBA Conflicts Guidelines (except with respect top

| ™ » ™ ’ Cwe
dppointment contacts). The issue of such contacts 18 dealt with in the AAA S f
. ! s.25 The common practic€ O CO-

3 3
Sora discuss i ! in a Nutshell” (

ion see T. Webster, “Selection of Arbitrators 11 shel . ek
i 5274; D. Bishop and L Reed. “Practical Guidelines for Interviewing, S¢ 5cPPh and g
+3 Party-Appointed Arbitrators in Intemational Commercial ATDIEEER

The AA’s Code of Ethics provides in part as follows:
[159]
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t both co-arbitrators are carrying out the process ip g1

e It, a co-arbitrator should conﬁrm With. thé other s
;f’:ro:h:l: zd‘zsp‘:ing this approach. If a co-arbitrator disagrees with thelargl

o of action is for the other 9o-arbantor to inform (k
ﬁnﬁﬁmm to determine the parties’ positions. Although "fol;i:n'es of §
will accept such consultation, if there is a refusal by one party, the
arbitrator who wishes (0 §0 cons.ult. should copsnder leaving the appointm
presiding arbitrator to the Appointing Authority.

In Pacific Holdings v Grand Paaﬁc.” the parties each nominateg
:+ an ICC arbitration. The party nominees were confirmed by the ICC
September 2006. The parties agreed that the co-arbitrators should agre
Shortly thereafter, one of the co-arbitrators had ex parte discussio
lawyers appointing him. On 2 October 2006, counsel for the other
limitations as to such contacts.” Thereafter, the contacts ceased. A chal

the co-arbitrator was filed and rejected by the ICC Court and subse
Hong Kong court. The latter stated that:

..l-,

Csa

tor
pr Oach

Prties
n lhc 0.

CNLOf

an ar hllralq
Cour on 23
On the chyy
NS With (he
PArty set oy
lenge agang
quently by 1y

In short. in the context of this case, any sensible onlooker would

. , : trust th
tors to have conducted themselves professionally, properly and without fnmn
any wounds, however slight, on the faimess of the proceedings.” Y

“%ch pany-apn; Party-appointed arbitrators are expected & 1o appoint the

arbitrar oy
the choice of (he mﬁ?&m‘ with thie.party who appoin'ed

par ' Ppointed arbitrators will nominate the i
Our d&hﬁ“‘ ‘.ﬂd‘;;:w' al:l lmplied term of that agrmmcnl that there
E the Y €n : arbumogs as to the identity of the third 0¥

0 thy 5 ang i ONSider it mmr_bemg such a discussion provided I ®
. 'eqm.t : arbitrago for any part of that discussion 10 12+
: %% . "bnr.u,?"' View, be inOOny S on an ex parte basis. Sucha d}$u551oﬂ

ARTICLE 9(2)

, agree ON 2 presiding arbitrator, frequently co-arbitrators will seek

[n secking t(:)ti al presiding arbitrators who are known to them professionally. The
(o identfy PO tian then either create an informal discussion list or a list for the par-
co-arbitrators i+ preferences. Both systems can work well if the co-arbitrators share
jes 10 ra_nk m‘:h f wide range of potential co-arbitrators. If the co-arbitrators do not
familiarity Wi o then the procedure may be more difficult and it may be impos-
farmon a p;'esiding arbitrator. Under art.9(3), where the co-arbitrators are

sible to agree reement, the Appointing Authority is authorised to act under

ach an ag : : e i
unablem‘: g:',nditions as set out in art.8, namely to appoint a presiding arbitrator
the sa

irough use of the list procedure.

Role of the presiding arbitrator

The presiding arbitrator l,)as.~':§q_fmponant role in the arbitration, both from an
organisational and decisional point of view. Usua!ly, it is th? presiding arbitrator
who prepares the initial dtafts of correspondence with the parties, procedural orders
and the Award itsel @ dition, the presiding arbitrator presides over the hear-
ings in virtually all cases and directs the deliberations. As discussed under art.33,
unlike in manye\éﬂlg'r?arbitratigmm‘lcs, under the Rules the presiding arbitrator does
not have therightto issue an Award in the absence of approval of a majority of the
Tribunal.. ; \ )

Esoni the\decisional point of view, the presiding arbitrator is either appointed by
agreement of the cn:ar&ﬁ*étors or by appointment of the Appointing Authority. As

a result, the parties have much less influence on the selection of the presiding

“arbitrator tha i oh 't!ie co-arbitrator. The presiding arbitrator may be less well-
sknown to th

ies and may have a different legal background. The presiding
arbitrator ently has to balance the interests and the arguments of the parties
and thgco-h itrators to reach a conclusion. This is discussed further under art.33.

i ® ARTICLE 9(2)
thArticlg 9(2): “If within 30 days after the receipt of a party’s notification of
¢ appointment of an arbitrator the other party has not notified the first party

of the arbitrator it has appoi -
. ppointed, the first party may request the appointing
authority to appoint the second arbitrator.”

m“.’:;;‘a‘ie‘»’,@)tﬁs mtendeq to deal \yith the situation where a respondent does not
point an arg} € proceedings, and in particular where the respondent fails to ap-
where g o} ai:;rator. }Ieverthe]gss, the provision is drafted to cover the situation
With the giy ant fails to appoint an arbitrator as well. Article 9(2) does not deal

tation where there is more than one respondent and they fail to agree

On the ¢ . .
The s?'arbm-amr’ as that situation is dealt with under art.10.28

: tuat : : : . : .
arise in part?c(:;; W!lere a c{axmant fails to appoint an arbitrator is exceptional. It can
ar in three instances. The first instance is where the claimant has is-

Sued a Notj TR
As a regy l?.cii (t)lfli Arbitration but where the main claims are those of the respondent.

the res S Case, the claimant may have less of an incentive to proceed than
Pondent ang may fail to appoint an arbitrator.

\

N PO‘I' ——
AN lustrag
o 0 respongents. o ' 3117(2) of the 1976 Rules was used to appoint a co-arbitrator on behalf

Public : Mytilineos Holdings SA v The State Union of Serbia & Montenegro and
f Serbiq, UNCITRAL, Partial Award on Junsdiction, 8 September 2006. ;

[161]
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: . where a party does not have a co-arbitrator g ,,.
. has bt:cncc)fn les i5ee inffeque"t' In some l.nstances a party w;? ';?'lrnl |
Although 1t N + proceedings without und.ersu}ndmg the procedure orbi -
mence arbitration B o tors. In such a situation, the party may be il
pointment made by the Appointing Authority. g1o
rely on ;{‘ rgpinsla"“ s where the party may be unable to make a timely qeg;q;,
f‘l'h:1 l o5 are subject 10 insolvency groccedmgs, for example, then ther ",
:)eo:n ils)sa:c of whether the party is permitted to proceed with the proceedip g and

who is authorised to act for the company. |

that a party may request that the Appointing Authority make

ole 9(2) provides art) . .
lhcA;:;o?m(mlgt after the expiration of the 30-day period following the appoint.

ihe first co-arbitrator. Article 9(2) does not set an absolute time bar op
:;;::i:\){mcm of an arbitrator by the olpqr party. Thereforc, if, fol.lowing rccenpltcf
the requesl by the other party, the r.eccwmg party appoints an a(bltralor, one would
expect that the Appointing Aut!lorlty would not go on to appoint an arbitrator fo
(hat party. This situation arose in Chevron .Corp v Ecuador, where the Appointing
Authority refrained from appointing an arbitrator on the grounds that it had become
mool.”

If a party does not object to the appointment of an arbitrator on its behalf, then
it will not be able to object on this basis to the enforcement of an ensuing Award
In Karaha Bodas, the claimant requested an appointment on behalf of the
respondents. The respondents failed to object. The respondents’ subscquent objec-
tion to enforcement of the Award due to this appointment was rejected by the US
Court of Appeals. ™
~ Article 6 provides that a party making a request for appointment to an Appoint-* #
Ing Authority shall transmit a copy of the Notice of Arbitration and any respdnse’\”
;(})m l:;c Ap]?omung Aqlhori}y. Article 6(4) provides that the Appointing Agthority

provide the parties with an opportunity to present their views (as yas donc in

the Chevron case referred 1o above). Th i y 4
, . Therefore, both the requesting party and the
other party may provide additional information. k h «

M Chevron Co USA \‘ |
 Interim Aw azl,,( i )e()vc fn :::;CO% :c!mlcurn Corp (USA) v The RepubliesgfEcuador, UNCITRAL

procedure was described as foll

“In its notice of arbitrati
iration sent
Bemarding 1o Serve as an arbitra

:

ows by the Court of Appéaly, <

0 Pertamina [the state entify), KBC appointedPgofessor Pier0
nor did it object to KBCg gl lor. Pertamina did not designate an arbitrat@raithin thirty 4Oy
ICSID of Pertaming's i ¢ sclection al that time, By letter dated June 20,1998, KBC notified th¢
default appoinimeny naction and requested the appointment of a second arbitrator undef the
Provisions of the contracts, Pertamina did not respond to this letter. Th°

ICSID questioneg
KBC a " A
unilatera) appointment ort;‘:'“(:rlt"‘c consolidation of claims under the JOC and the ESC and KBCS

confirmed receip of KBC's I Aralor. KBC responded by letter dated June 22, 1998. The ICSID

tomespondence, p ters and in a June 29 : d the pror
request (o °Ppolm$¢w Pertaming’s fyjjyp | + 1998 letter to all parties, recappe KB

Kos second 0 respond, and expressed its intent to grant ®
P':::flﬁ o Candidate ang mﬁm(m, The ICSID SOlemy-?}cncml identified Dr. Ahmed E
semu:‘yﬂgﬂvspomkm o for any.ObJOClions by July 13, 1998. The 1CSID senl all the
10 the Pmpow" MVitatio ( ;gco'.'ncf and o Pertamina by fax and courier. Despite €
Pertaming oy 0. PPOinmeny, o 101 et Pertamina nor PLN Jodged objections of RSP
the appoir, ICSID | mm':,'f 13, 1998, having received no communications ff"l;';
Konher he Y 1. 1998, Unger g 0! 1 intent 1o appoint Dr. El-Kosheri an°
LL N of the n:-nouc and ESC, Professor Bernardini and Dr
¢ On panel, Yves Derains."

V Pe
Misahaap Pertan 364 F gl

tbangan M inyak Dan Gas Bumi Negard,
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ArTICLE 9(3)

. 1o 9(2) sets out no procedure or criteria that are to be applied by the Ap-
Af}'Clc ority in appointing a co-arbitrator. If one party is not participating,
be very unusual for the Appoinling Authority to consult with the par-

the appointment, as the defaulting party would probably not respond. As

ies 85 © h consultation could resultin further imbalance as between the parties.
ult; subcscnce of a set procedure or criteria, institutional appointing authorities
inp abl make the appointment based on their practice under their own rules.’!
will prO2° (i)éns under the ICC Rules for example, if a party fails to make an ap-
g arbm(a the ICC Court will seek to make the appointment based on a nomina-
Romtmcﬂe 'by the national committee of that party.”> The ICC is not required to fol-
this procedure when acting as an Appointing Authority, and may well not
]f?);,ow it however, one reasonable approach is to look for a co-arbitrator of the

<ame nationality as the party who has failed to appoint an arbitrator.
ArriCLE 9(3)

Article 9(3): “[fwithin 30 days after the appointment of the second arbftra-
tor the two-arbitrators have not agreed on the choice of the presiding arlzltra-
tor, the-presiding arbitrator shall be appointed by the appointing authority in

the same way as a soléarbitrator would be appointed under article 8.

Article 9(3) sets a'time limit of 30 days after the appointment of the secoqd
arbitrator fo co-arbitrators to agree on a presiding arbitrator. Frequently In
internati tration the co-arbitrators will seek additional time to seek to agree

ona ine arbitrator. A 30-day period may seem more than adequate to agree
on a‘%r&iding arbitrator. Nevertheless, discussions between the co-arbitrators
sometimes take longer, due, for example, to issues as to availability and to the desire
to discuss the profiles or the individuals with the appointing lawyers. It is therefore
not infrequent that this period is extended by 10-15 days for example.

There are no statistics available as to how often the parties agree or fail to agree
ona presiding arbitrator. However, in ICC arbitrations for 2020 for example the ICC
appointed one-third of all presidents.® In LCIA arbitrations for 2021, the LCIA ap-
pointed 40% of the presiding arbitrators.* One can reasonably expect that the ap-
pointing authorities are called upon to appoint the same proportion of presiding

arbitrators in UNCITRAL arbitrations. | -
As with art.8, the first issue with respect to art.9(3) is whether an Appointing

Authority has been designated. If an Appointing Authority has not been designated
and cannot be agreed upon by the parties, then the Secretary-General of the PCA
Will be called upon to designate the Appointing Authority. .

As provided in art.8, to initiate the procedure with respect 1o thc? appointment of
4presiding arbitrator, a party must file a request with the Appointing A.uthonty. In
dccordance with art.6, the request should include the Notice of Arbitration and any

:;ZPonse, A requesting party may also include further background with respect o
malter,

S SO R SO o).

] :
See the discussion of institutional rules when acting as Appointing Authont
n rO"OW]ng.

?;?OT'-WC‘)S‘" and M. Bihler, Handbook of ICC Arbitration, 5th edn (2021), paras 13-36 and
wing.

D See
i T Webster and M. Biihler, Handbook of ICC Arbitration, 4th edn (2018), para.12-44.
PS:/hnww, lcia.org/Icia/reports.aspx.

y at paras 8-09 and
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