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Salaries Tax

remuneration as a holiday allowance. He was not required to produce
any documentary evidence fo claim the allowance. The taxpayer
reported his salary and holiday allowances in his tax returns but
claimed deductions for his holiday expenses against the assessable
income. The Board rejected the Commissioner’s argument that the
holiday allowances did not qualify for exemption under s 9(1)(a)(ii),
notwithstanding the fact that the taxpayer was free to spend the
allowances in any manner. Accordingly, the holiday allowances
received by the taxpayer were exempted from salaries tax. See also

Case R33 (2008) HKRC 981-251 (D9/08 IRBRD Vol 23).

From the year of assessment 2003/04 onwards, pursuant to s 9(1)}a)
and 9(2A)c), exemptions for holiday warrant and transportation
allowance of a taxpayer’s personal effects in connection with holiday
warrant or passage are also removed (see 92-1630).

- COMMON LAW INCOME PRINCIPLES

¥2-1100 Common law income principles

As the Inland Revenue Ordinance does not provide an exhaustive
definition of “income” (see 92-0300), reference is made to common
law principles which have been developed by the courts. Under
common law, a payment is most likely to qualify as “income” if it
fulfils the following criteria:

= it was derived beneficially by the recipient (see §2-1150);
e it wasin money or money’s worth (see 2-1200);
= it was a reward for services rendered (see 92-1250); an.d

s it had the qualities of periodicity, recurrence and regularity
(see J2-1200).
Fulfilment of only one of the criteria is not normally decisive, and the
weight attached to each element varies from case to case.

92-1150 Beneficial receipt

To be “income” a payment must “come in” to the recipient taxpayer.
The receipt should be a realised gain derived beneficially.

In other words, according to ordinary concepts and usages, income
is “what comes into (the) pocket” (Tennant v Smith (1892) AC 150).
Normally, a payment which does no more than save the taxpayer
from incurring expenditure is not regarded as income because

2-1100
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:come is what “comes in” and not what is saved from going out
ederal Commissioner of Taxation v Cooke & Sherden 80 ATC 4140).

An-amount of money does not need to be paid over to a taxpayer
“prder for it to “come in” as assessable income. It is enough if a
aymeﬂt is dealt with as the taxpayer directs (Cooke & Sherden).

he' reqmrement that a gain must be derived beneficially in order to
constitute ” ‘income” means that the amount must be received for the
taxpayer’s own benefit rather than being held by the taxpayer for the
benefit, or on behalf, of another (The Countess of Bective v FC of T (1932)
»CLR 417). For example: if Ms A received $500 to be disposed of
“she wished then, all else being equal, the amount would haVL
been derived beneficially by Ms A and would be taxable “income.”

however, Ms A was paid $500 on condition that she invests it and
paf' 5 the proceeds to Mr B, then the income would not have been
erived beneficially by Ms A. She could not treat the amount as her
wi end dispose of it as she wished. The amount would not then be

ﬂfz;*sz@@ Money or money’s worth

Td constitute “income” at common law, there must have been a
recelpt of money or something capable of being turned into money.

It is not necessary for income to be received in the form of money. It is
ifficient if the item is in a form which can be converted into money or
oney’s worth (Cross v London & Provinetal Trust Ltd (1938) T All ER 428).

<Federal Commissioner of Taxation v Cooke & Sherden 80 ATC 4140,
xpayers were awarded a free holiday as part of a sales incentive
heme. The holiday could not be sold or transferred. There could
e no cash payment in lieu of the trip. According to the Court, as the
enefit could not be converted into money or money’s worth, it was
not “income” and, therefore, was not assessable.

e¢ air tickets obtained through a frequent flyer program (with
points obtained as a result of business travel) were not “income”
because they were not money and could not be turned into a
pécuniary account according to the Australian Federal Courtin Payne
) FC of T96 ATC 4407. The tickets could be used only by the member
of the program or by his or her appointed nominee. They were not
ansferable and, if sold, were subject to cancellation. The taxpayer
was not taxable on the value of the tickets.

taxpayer’s right to be reimbursed by his or her employer for
:dental fees, which he or she had incurred and paid, was a benefit or
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is exempt from registration by virtue of s 7(1) of the Occupational

extent that it represents his or her employer’s contributions to .
Retirement Schemes Ordinance;

the scheme in excess of the “proportionate benefit” prescribed:
under s 8(5) (s 9(1)(ab)(ii)).

» any payment received by an employee, in accordance with an:
order under s 57(3Kb) of the Occupational Retirement Schemes’
Ordinance to the extent that it is atfributable to the employer’s
contributions to the occupational retirement scheme in respect:
of which the judgment was given (s 9(1)(ac)) (s 57(3) of the
Occupational Retirement Schemes Ordinance allows the Court.
to determine the amount of any shortfall in the funding of a
beneficiary’s vested benefits under a scheme and to make an
order against the employer for that shortfall); :

is operated by an employer who is either a foreign government,
or any agency or undertaking of a foreign government not
operated for the purpose of gain; or

is established by or contained in any other Hong Kong
‘Ordinances other than the Mandatory Provident Fund Schemes
Ordinance.

andatory provident fund scheme is a scheme registered under the
midatory Provident Fund Schemes Ordinance. Mandatory provident
fumd schemes commenced on 1 December 2000. Mandatory
smiributions are calculated on the basis of 5% of an employee’s
lévant inceme (subject to the current minimum and maximum
come levels of $7,100 and $30,000 respectively), with the employer
;atching the employee’s contribution. Self-employed persons also
5 1o contribute 5% of their relevant income.

» so much of the accrued benefit that an employee has received,
or is taken to have received from a mandatory provident
fund scheme other than on retirement, death, incapacity or.
termination of service, as is attributable to his employer’s
contributions to the scheme (s 9(1){(ad)); and

= so much of the accrued benefit that an employee has received;
or is taken to have received from a mandatory provident fund
scheme upon termination of services, as is attributable to his;
or her employer’s voluntary contributions to the scheme which:
exceeds the proportionate benefit calculated in accordance with:
s 8(3) (s %(1)(ae)).

* An “occupational retirement scheme” is a scheme which:

n addition to the mandatory contributions, employers, employees
i self-employed persons can also choose fo make voluntary
ntributions to a mandatory provident fund scheme.

recognised retirement scheme” is a collective term for the two
pes of retirement schemes that may enjoy tax benefits and means
ther a recognised occupational retirement scheme or a mandatory
provident fund scheme (DIPN No 23 (Revised), para 10).

etirement schemes previously approved by

(i) is comprised in one or more instruments or agreements;: =
: e.Commissioner of Inland Revenue

and

(ii) provides, or is capable of providing, benerits in the form:
of pensions, allowances, gratuities or other payments on
the termination of service, death or retirement, to a person
under a contract of service in any employment (s 2(1) of
the Inland Revenue Ordinance; s 2(1) of the Occupational
Retivement Schemes Ordinance).

e Registrar of Occupational Retirement Schemes assumed
sponqib:ihty for the registration of retirement schemes from
‘November 1993. Previously, approval was granted to retirement
hemes for taxation purposes by the Commissioner of Inland
evenue under the former s 87A of the Inland Revenue Ordinance.

e Occupational Retivement Schemes Ordinance provided a two-year
ansitional period during which it was not necessary {or retirement
lemes o be registered or exempted from registration. During this
ansitional period, any retirement schemes which had received
e Commissioner’s approval under s 87A before its repeal were
:garded as “recognised occupational retirement schemes” for
ax purposes. The transitional period expired on 15 October 1995.
Ccordmgly, any retirement scheme that is neither operated by a
reign government, nor established under a Hong Kong Ordinance,
ow required to be registered or exempted from registration

Insurance contracts under which benefits are only payable upon
the death or disability of an insured do not qualify as occupational:
retirement schemes.

A “recognised occupational retirement scheme” means an
occupational retirement scheme which: :

= is registered under s 18 of the Occupational Retivement Schemes;
Ordinance;

ﬂ2-1950 © 2016 Wolters Kluwer Hong Kong Limited: g Kong Master Tax Guide ﬂ2”1950
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sture. Only when it is decided that they are 1ot of such a

necessarily incurred in the production of assessable e
: ‘other criteria for deductibility be considered.

(s 12(1)(a); see 92-4950ff);

depreciation and other capital allowances for planf

machinery calculated under Pt VI of th i y
100 ol the Ordinance (s 12(

ic or private expenses

L authority suggests that the test to be applied to determine
the ¢ i enses or outgoings are of a domestic or private nature
(}Siié?f):{??))ii: %3?;%5;1 rried forward to the year of assess d’é%ree. That is, gexpenditure which is ”essen}’siaﬂy” of such

’ il not be an allowable deduction. Expenditure which has
any losses of the taxpayer’s spouse carried forward to the ential character” of a business expense is deductible (John
of assessment (s 12(1)(d); see 12-6150); and ' Comnissioner of Taxation 89 ATC 4101).

self-education expenses, up to a maximum of $80,000 (s12 expenditure which are likely to be disallowed as being of a
see §2-5300). : + domestic nature include:

Also, for the purposes of ascertaining a taxpayer’s net asses Ng SXpenses;
income, his or her assessable income is increased by the amou ;

any balancing charge made under Pt VI for machi
in the production of the assessable income. mery or plan

See further 12-6200. | Lousehold insurance.

er’s personal medical expenses are normally non-deductible.

GENERAL DEDUCTIBILITY OF @@T@@ENG ayer who was required to undergo regular dialysis treatment,

mple, was denied a salaries tax deduction for his expenses

AND EXPENSES - mp |

: E18 (1995) 1 HKRC 980-315 (D33/94 IRBRD Vol 9). Note,

. . . : - that the High Court has acknowledged, in a profits tax case,

12-4950 Requirements for deductibility ical expenses might be deduciible in some very rare cases.
Outgoings and expenses must satisfy a number of tetiirem

imbiirsement of an insurance premium received by the taxpayer
in order to qualify as allowable deductions. First, they must

employer was a private expense and was subject to salaries
;:}clmstimte domestic, private or capital expenditure {see J2-5000) T21 (2010) HKRC 181-290 (D37/09 IRBRD Vol 24)).
en: :

> they must have been “incurred” (sec §2-51 50); more on “domestic or private expenses”, refer to §6-6040. ‘

al travel to and from work;

rainment costs; and

they should have ari : -
$ rsen wholly and exclusively in st expenses incurred by a taxpayer so that he or she can

roduction of assessable i - .
Jljhe e e mcome (see §2-5050, TZ—SZOO), and .: e a home are of a domestic or private nature and, up to
incg . eer necessary for the production of assessab farch 1998, were therefore non-deductible (Case A97 (1991)
me (see 2-5100) (s 12(1)(a)). RC 980-097 (D66/90Y). However, from the 1998/99 year of
The outgoings and expenses which may be deducted under s 12 a sessment, a taxpayer can claim a special concessionary deduction
limited as a result of the restrictive nature of these requiremen! ect of mortgage interest payments of up to $100,000 per year
The onus of establishing a claim is upon the taxpéyer 4 ¢ ssment for five years of assessment under s 26E-26F. Under
' venue Ordinance 2004, the number of years of assessment
2= : ; : vy en increased from five to seven, with retrospective effect
) 55600 Domestic, private or capital expenditur 1 April 2003. Time limit has been extended f?om seven to
The first step in determining whether expenses or outgoings a years of assessment under the Revenue Ordinance 2006, with
deductible is to determine whether they are of a domestic, priva trospective effect from 1 April 2005, and to fifteen years of

ﬂ2'4950 < : - ng Master Tax Guide ﬂZ-SOOO
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cgessment

those of an unmarried couple in exactly the same situatig the taxpayer is personally assessed on his or her total
Commissioner, on the contrary, argued that the assessment . he full year. Personal assessment is not limited to the
raised by following the mechanics laid down by the Inland R - hich the taxpayer received after reaching 18 years of age.
Ordinance and that he had no discretion to produce a result thy '.m no provision for the apportionment of income in this manner.
desired by the taxpayers. : '- '

L,

: ” cement that a taxpayer must be 18 years of age to be eligible
The taxpayers appealed to the Court of First Instance after the J orsonal assessment prevenis adults from reducing their
was rejected by the Board. The Court held that the taxpay'e'r': 'bﬂity by causing children under that age to become joint
misunderstood the meaning of equity in its legal sense an — o gwners with them or partners in their business. The age
wrongly equated it with the general notion of fairness an ment prevents multiple personal assessment claims being
It pointed out that the legal meaning of equity was much na . the benefit of an adult.

and that there should not have been any room for giving any ' S

statute an “equitable construction” as suggested by the taxpa _sidency requirement

The Court of First Instance observed that it was a question 4 taxpayer is a resident of Hong Kong is an issue of fact for
policy for the legislature as to whether a married couple should ssioner to determine. The Shorter Oxford English Dictionary
been treated as a single tax unit under certain circumstances. Hword “reside” as follows:

consequences applied across the board to all married taxpayer
Court of First Instance held that the Inland Revenue Ordinance

in contravention of Art 25 of the Basic Law and that the taxpayer
not been discriminated by reason of their family status. The Co inition was cited with approval in Levene v IRC (1928) 13 TC 486.
First Instance also held that the Commissioner had no discre anent resident” is defined as an individual who ordinarily
permit separate assessments for the taxpayers once they had: s i Hong Kong (s 41(4)). The meaning of “ordinarily resides”,

‘dwell permanently or for a considerable time, to have one’s
tled or usual abode, to live in or at a particular place.”

for personal assessment. is not provided in the Inland Revenue Ordinance. British case
The decision of the Court of First Instance was upheld in the C s addressed the issue of whatis meant by “ordinary residence.”
Appeal in Wong Tui Wai, David v Commissioner of Inland Rencn o been held to connote continuity or habitual residence.

HKRC 190-134. 'O{Ving factors may be taken into consideration to determine

n individual resides:

ELIGIBLE TAXPAYERS : . Physical presence. If an individual is physically present in
- : ong Kong for a considerable amount of time during an
f4-1200 Eligible taxpayers essment year, the inference may be that he or she resides in

A taxpayer is eligible to elect personal assessment if he or she is thg._t.errltory; ‘
axpayer’s history. The history of the taxpayer’s residences

: nd movements may be taken into account when determining
= apermanent or a temporary resident in Hong Kong, or ere he or she resides;
her spouse is a permanent or a temporary resident (s 4

» 18 years of age or over; and

Visit details. When an individual is a visitor to a country, the
frequency, regularity, purpose and duration of the visits may
be. an influential factor in determining whether he or she has
resided in that country in the relevant year (Lysaght v IRC (1927)
TC 511);

A taxpayer whose parents are alive becomes eligible to elect per: Reason for absences, When an individual has been outside a
assessment in the year that he or she turns 18. If an election is: country for part of a year, the purposes for the absence may be

A taxpayer who is under 18 years of age is eligible to elect petse
assessment if both of his or her parents are deceased. -

Age requirement

ﬂ4_1200 ; : g Master Tax Guide ﬂ4"1200
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co-operative society or trade union (s 2(1)). A “body of pé ich must be examined in Fgf—‘il” entirety. In Erichsen v
any body politic, corporate or collegiate or any company; f, 22, the Master of Rolls said:

fellowship or society of persons whether corporate or not ¢ not, 1 think, any principle of law which lays down
(s 2(1)). ing

rying on trade is. There are a multitude of things which
A trustee is subject to profits tax on its own profits arisin or make pp‘the carrying on of tradE,é:ﬂfl’t i }r?;gg 30 g?z
provision of trustee services and will not be personally liable hing incident, for it is a compound fac P

respect of the chargeable profits of the entity for which it a; 5. & of incidents.” )
a trustee is involved in a profitable transaction, the profit « fhe fact that one or all of the usual “badges of trade
looked at to determine whether it belongs to the trustee or s !

nt does not negate the existence of an adventure in the
person (Case D20 (1994) 1 HKRC §80-270 (D37/93 IRBRD Vol ade (see 16-0500).
In Case D20 (D37/93), a trustee which had purchased ap "
property as trustee for an unrelated company (Company X) RACTERISTICS OF TRADE
chargeable to profits tax on the sale proceeds. The purchase : o
the property had been paid directly to the vendor by Co -
and Company X had directly received the sales proceeds. Th *' o Badges of trade _
of Review said that there was no way that the profit belongg aracteristics of trade have been established through case
trustee for tax purposes. Company X had been carrying on by ular, six identifying features have emerged which are

for its own account and only used the trustee as its nom sken into consideration when determining whether a

trustee had done nothing. It made no decisions, did not p; r has been, engaged in trade. These “badges of trade”, |
capital and did not receive sale proceeds. The profit was pr e become known, are: i

Company X. bject matter of the transaction/s (see 16-0540);

DEFINITION OF TRADE “ : [ength of ownership (see f6-0580);

: ether there have been successive or frequent similar
ﬂﬁ’ﬁBSQ Definition of trade ransaction/s (see 76-0620);

ther supplementary activities have been performed to make
the asset/s marketable or to attract purchasers (see 76-0660);

“Trade” is defined in the Ordinance as including:

(i} every trade and manufacture; and he reasons for the disposal or realisation of the subject matter

e §6-0700); and
_h:e taxpayer’s motive (see §6-0740).

(ii) every adventure and concern in the nature of trade (s 2

This definition, however, is of limited practical assista
determining whether a taxpayer has been engaged in- . ioinated f the case of
Consequently, courts tend to look at the established characte adges of ig%%e Sﬂ%%ag;gﬂ% g nﬁ:feespeé?ﬁuy identified
or identifying features of trade which are reflected in earlicr g Imefi E) ﬂ1) United Kin dojlin Rdyal Commission on the
and assess whether the transaction in question displays any of unciate i y del no me (C 01%1(1 9474) in 1955.

characteristics (Griffiths (Inspector of Taxes) v JP Harrison ( Watfor nof Profits and inc ' th
(1963) AC 1). The various characteristics or “badges of trad tion to the general badges of trade, there are two other
discussed at §6-0500. t features to which courts attach considerable weight.
Whether a person is, or has been, engaged in trade is a que

fact, not law (IRC v Scottish Automobile and General Insurance Co

he taxpayer’s intention to trade (see 96-0780); and
16 TC 381). The question therefore turns to the circumstance ) '

the existence of a commercial purpose in the taxpayer’s
“transaction/s (see §6-0820).

. . 6-0500
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i the transactions which produced the
(1512]&2(2;?/?;;}?‘%\78%: the acquisition oﬁ %he exclusive
ranting sub-licences; and the actual granting of the S?f?-
both of which were carried on in Hong Kong. Hence the
oyalties, were chargeable.

resident. In such cases, the Inland Revenue Department wj
the Hong Kong company to deduct the foreign withholding

from the service fee charged. Therefore, the Hong Kong comy
effectively assessed on the service fee received net of withhold
This is in accordance with DIPN No 28 — Deductibility of |
Taxes (see 96-5100) which deals with the deductibility of foréi
charged on foreign earnings, regardless of whether a profit:
or not (DIPN No 21 (Revised), paras 51 and 52). :

In Case K4 (2001) HKRC 180-735 (D8/00 IRBRD Vol 15}, a t.
in the stockbroking business argued that the corporate finang
underwriting income generated from services provided by its
of offshore offices should be apportioned between onshore and
activiies using the same basis as the onshore/offshore brel
income, However, the Board found that there was insufficientev; -
to show that the income was sourced outside Hong Kong. - 18:€

1740 for more on the HK-TVEB case.

i ci tances, royalties which do not otherwise fall
- %Eifai%?io profits tgx under s 14 are deemed to be Hong
curced trading profits under s 15(1) (see further %—22602.
No 49 also provides the Inland Revenue De_pr:u‘f{ments1
11 locality of royalties derived from licensing of intellectua
y riohts. Broadly speaking, where the intellectual property
ated or developed by the licensor carrying on business
Kong, the royalties so derived will generally be regardec}
Cong sourced; where a taxpayer purchases an mtelleﬁua
ight and licenses that right to another party for use
ong Kong, the royalties so derived will generally be
ded as non-Hong Kong sourced; in a case where a taxpayer
sbtains a licence to use an intellectual property right (ie the
\t'is not the owner of the right) and then sub-licenses th(e]1
“another party for use outside Hong Kong, the Inlén
nite Department will take the place of acquiring and grantmj%
rice as the place for ascertaining the source of income (DIP
paras 72-76).

Subsequently, the Commissioner and the taxpayer appeal
Court of First Instance against the Board’s tindings (Comm
of Inland Revenue v Indosuez WI Carr Securities Ltd (2002)F
190-117). The Court made an order for the Board to recons
ruling on the source of profits (see 76-1980)

96-2060 Royalties

When considering the source of royalties, one may refer
guidance from the Privy Council’s decision in Conmissioner ofIn
Revenue v HK-TVB International Limited (1992) 1 HKTC §90-0t
which the taxpayer had derived profits from sub-licensing fifm r

which were only exercisable outside of Hong Kong,

The taxpayer argued, before the Privy Council, fhat the sub-li
feesithad received were derived from exploitin gproperty assetsw
were only capable of being used outside Hong Kong. An a
was drawn between the letting of real property and the licensi:
intellectual property rights. The Privy Council found, howev

this was a false analogy as it presupposed that intellectual prd
rights have a sifus similar to immovable property. :

-2180 for the Inland Revenue Department’s view, as set out in
IPN:No 21 (Revised), on the locality of royalties other than those
cemed chargeable under s 15(1)(a) or (b).

oon Trademark Limited v Commissioner of Inland Repenue (2004)
RC 990-137 involved an appeal to the Court of First Instance
‘a decision by the Board of Review in Case N46 (2004)'HKRC
-022 (D45/03 IRBRD Vol 18) in holding that the royalty income
he taxpayer was sourced in Hong Kong and assessable to proflt?
he taxpayer formed part of the well-known Lam Soon Group o
yanies and its controlling company was Lam Soon Hong Kong
d (“LSHK”). The taxpayer had directors in Hong Kong,
pore and the Cook Islands. It was decided during a management
g held in Hong Kong that LSHK’s trademarks should be
rred to an offshore company to be incorporated. The taxpayer,

The Privy Council said that although profits accruing fro
sale of immovable property located outside Hong Kong are'l
to arise in the country where the property is sitnated (see e

it by no means follows that intellectual property rights exerci

only in one country can be equiparated to immovable proper
that country.

- . 16-2060
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which is exposed to a risk of change in value or changeg iﬁ-f'

tlows. Application of hedge accounting is permitted ung
if certain strict criteria are met. :

i lised hedging activities
sailable to internal or centra .
ezif“ai;emal transactions” that are entered into on a
basis (DIPN No 42, para 40).
There are three types of hedging relationships:

(a) fair value hedge;
{(b) cash flow hedge; and
(¢} hedge of a net investment.

derivatives

d derivative is a component of a hybrid_ iﬂstr_ument thg’;
n-derivative host contract and is one single instrume

sri (DIPN No 42, para 41).

. Soses, the locality of the profit and loss of a hybrﬁ
mpnd ‘;\IhEEthET it is capital or revenue in natt;feha :
:ti (ajn the basis that the embedded derlva.tlvetancjz ’; aetz_m grit
i i the same tax tr

sne single instrument. Ther.efor_e,

; Q?e?ds tegthe embedded derivative and the host contialct
pp;;ct that they are required to be accounted for separately
ajlw circumstances (DIPN No 42, para 42).

i > i ounts
e ing treatments of changes in the carrying an
e aéfi?elén:ig%vaﬁve and the host contract differ, accordmg tto
'62 the Iniand Revenue Department was 0}?13; prfpaifn ) 1—3
’ i der HKAS 39 as the tax trea
¢ accounting treatment un e oveme
timing of assessment was concerned. Ihe
S'e’i:’??i% not accept that the entire gain will only be tazz;i
ar the hybrid instrument is 'SOlld A(DH)TT’ B(Iiz C'iié,oﬁa;? ol
ver,. pursuant to the Court of Final Appeals !
VE;%ﬁfent Limited v CIR {2013) HKRC ﬂ90—252' (sge ﬂ?ﬂ 23%%2
n may only be taxed upon realisation of the gain, ie w.
instrument is sold.

The Inland Revenue Department considers that the tax tre
hedging relationship should follow its accounting treaty
of the accounting treatments specified in para 37 of DIPN;

(a) In a fair value hedge, the profit or loss from remeasu
recognised immediately in the profit and loss aceg
at the same time, the carrying amount of the hedged

adjusted and the change is also recognised immedia
profit and loss account.

(b} In a cash flow hedge, the portion of the profit or I
hedging instrument that is an effective hedge is recgor
directly in equity and is recycled to the profit and Jog
when the hedged cash flows affect the profit.

{(c) Any hedge ineffectiveness is recognised in the profit.
of the current period. :

If the hedging relationship is qualified for hedge accountin,
HKAS39and is accounted for as such, the Inland Revenue Dep,
considers that the hedged item and the hedging irstrument
not be considered separately. The nature of the Droiit or lo

from the hedging instrument will depend on the nuture of th

335 Imputed interest on interest-free loans
item (DIPN No 42, para 38)

and non-arm’s length loans

& issuance of DIPN No 42, the Inland Revenue Depa]étir;e;tk;
ted Frequently Asked Questions (FAQs) in its Webs1t§ tos :aarm’s
sition on imputed interest on interest-free loans and non

loans.

HKAS 39, imputed interest will be mealsured i.nkrispig;ezft

1 : i bove or below market inter

test-free loans or loans bearing abov ow 1 e

' i ingly. Notwithstanding the acc

and recognised accordingly. e it onle

tment has confirme
tment, the Inland Reverue Depar ony
i i d on the contractua

ctual interest income/expenses base ual rae
i ill be assessed/aliowed for

‘rate for interest-free loans) will ! _

oses. Similar taxation treatment will also be app1_1erd to t??e 1igguted

rest involved in those loans bearing off-market interest rates.

If the hedging relationship is not accounted for under he
accounting, the hedged item and the hedging instrument w
accounted for separately in the accounts. The tax treatmien
the hedged item and the hedging instrument will be con
separately. An exception to this is where the hedging instrum
a matter of fact a hedge against the hedged item even though he
accounting is not or cannot be adopted (DIPN No 42, para 39;

For enterprises that control their group financial activities throu
central treasury unit, the norm is for the central unit to execute

with an external third party and pass on the terms and cond
ot that hedge to a subsidiary through an internal hedge. The I
Revenue Department holds the view that hedge accounting sh

16-3330

16-3335

© 2016 Wolters Kluwer Hong Kong'L ¢ Kong Master Tax Guide




511

— any partner with the partnership in any other.pa
and if that partner is a partmership, any parfﬁ'
partnership; o

orrowed from an “associated corporation”
,?;;fgf V\?here the moneys in the hands of the assocmted%
~oration arose entirely from the proceeds o_f an issue o
: i atures or an issue of an instrument described in (i) or
- _eﬂ an amount not exceeding the inlerest payable by the
iated corporation to the holders of such debentures or

gtruments.

o satisfy this condition, the debt instruments that qlilghfy
orest deduction must be actually marketed in Hong Kong
é]or financial centre recognised by the Commlsm%ner.
siditions which indicate that the mst;ument-s have a?eri
ted are conducting road shows or meetings W]:th poten 1::;nl
pbefore the issue of the instrument, publishing researc

- any relative of such partner;

— acorperation controlled by the partnership, or
or any relative of that partner;

— adirector or principal officer of such a corporatic

— acorporation of which any parter is a director g
officer. '

An “associated corporation” in relation to a borrower-
corporation over which the borrower has control; a g
which has control over the borrower; or a corporation’ tind
same control as the borrower (s 16(3)). “Control”, in re 2
corporation, means the power of a person to ensure that th £
the corporation are conducted in accordance with his of he e, . e 16(2CY of the IROC
This mgy be achieved by helding shares or possessing votin Qndmon is subject to restriction under s 16(2C)

in the corporation or any other corporation; or throug

conferred by the articles of association or other documents r » tyears, there has been an increase in.aggresslive taé(havoﬁiﬁ;f
the corporation or any other corporation (s 16(3A)). i mes, including the use of tax planﬂ{ﬂglfQO 5 suf de‘iZntureS:
A person who is not a corporation is also regarded as being ¢ V 1 of inteiest L%C;f gg a?;} gi a;;;f;g ;S;Sliz((z))(d), 16(2)(e)
by another person if he or she is accustomed or under an obliga seas stoc ?o “e>; amegnd.ed under Ordinance No 12 of 2004 in
actinrelation to his or her investment or business affairs, inagcs 2)(0) h;zs ﬂf:ge tax avoidance schemes between associated
with the directions, instructions or wishes of that other peRsy i}oiefsoxrf\?hich seek to create allowable interest deduc'tion where
; esponding interest income is not taxable. For this purpose,
1602A) to 16(2G) have also been introduced at the same time and
me effective on 25 June 2004.

Cendition 6: The borrower is a corporation and the
deduction is for interest payable on the foliowing
(s 16(2)(f)):

(i} debentures listed on a stock exchange in Hong Kong ¢
other stock exchange recognised by the Commissioner

(i} oninstruments (other than debentures described abo

(a) issued bong fide and in the course of carrying on bus
which is marketed in Hong Kong or in a major’
centre outside Hong Kong; or '

ction 16{2A) — the Secured-Loan Test

er's 16(2A), even though the condition for the apphg_a’aonf oﬁ |
16(1)(a) is satisfied under conditiong 3, 4 or 5 mentioned above, fu

dction of interest may not be obtained and shall be reduced by an |
unt calculated in the most reasonable and appropriate basis in
cumstances of the case if: |

. incipal or interest
the payment of any sum payable by way of princip

in rzsgect of the money borrowed is secqred or gu-arawnteed,
- whether wholly or in part and whether directly or indirectly,
by a deposit or loan made by the borrower or an associate of
* the borrower with or to:

(b) issued pursuant to any agreement or arrangement;
the issue of an advertisement, invitation or do
in respect of the agreement or arrangement has
authorised by the SFC under s 105 of the Securitie
Fulures Ordinance (Cap 571), and the adver

L ) - i der;
invitation or document has been issued to the pub (i) the lender or an associate of the len

- : ] 6-4980
96-4980 © 2016 Wolters Kluwer Hong Ko Kong Master Tax Guide L
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Example ing amounts are deducted:

X Ltd transacts life insurance business in Hong Kong,"Th ums returned to the insured;

relt:'curzl submitted to the Commissioner covered two taxation bas;s " "'.'sponding reinsurance premiums;

A and B). Of the total premi i TG : . .. . . . .

Eover od b)y the report: premiums received by X Ltd during ; ncrease in the provision for unexpired risks as provided in
' : ccounts (a decrease would be added to gross premiums);

®  40% were received during basis period A; an )
5 per ;and . 41 losses less amounts recovered through reinsurance;

»  60% were received during basis period B. .
gency expenses in Hong Kong;

X Ltd’s adjusted surplus would be apportioned between theﬁ

using the same proportions: proportion of the expenses of the head office; and

sreciation and other capital allowances (refer to Chapter 7

e  40% of the adjusted surplus would be allocated to basfs'pe P; 01001£) (sec 23A(1))

tax assessment; and
oxclusively deals with the taxation of non-life insurance

ff;/(;g:etg};?ﬁ? sted surplus would be allocated to basis ja_'e 5 and is not subject to other provisions of the Ordinance
i : § 'EBRD Vol 3, 456; Commissioner of Inland Revenue v Carlingford
General Assurance Company Limited (1990) 1 HKRC 990-025).

Deficit and loss == erest income which accrues to an insurance corporation but

If the qdj_ugtmen’ts made to a corporation’s surplus result in i oes not have a Hong Kong source is not assessable to tax
the deficitis deemed to be the loss sustained by the corporatio

gﬁlpegﬁf?df; ’ V::hlmh the reievagt actuarial report is made (se " Shrase “premiums from insurance business in Hong Kong” is
buS];_‘;ESS in H%n os}zes mcurrgb i angefchon with the con rower in scope for the purposes of calculating the assessable profits
Fubare assessmén% ong Canlgé :I:a.rrle orward for des _ fe insurance corporations (sec 23A) than it is for the purpose
losses generally) years (sec 19C(4); see 96-6500 for the treat culating the assessable profits of life insurance corporations

_g ) ' 3). For the former purpose the phrase is defined to include:

An adjusted deficit or loss is apportioned between basis period 1l premiums in respect of contracts of insurance, other than life

t}};e sagne way that an adjusted surplus would be «rider se hsurance, made in Hong Kong; and
above), ' ’

premiums on contracts of insurance other than life insurance,
: hie proposals for which were made to a corporation in Hong
NON-LIFE INSURANCE CORPORATIOM oni (sec 23A()).

. fe insurance corporations are corporations which carry on

6-7500 Asses -life i e :
1 sment of non-life insurance ance business other than “life insurance business” (see q6-7380).

@erporations . orations which transact household, motor vehicle, medical and

The assessable profits of a non-ife insurance corp pat arious types of insurance are therefore covered by sec 23A.

calculated by taking the gross premiums from the insurance busi effect from the year of assessment 2005/06, income arising
in Hong Kong and adding: ' business under retirement scheme management categories
d 1T {classified as Classes G and H under the Insurance Companies
fnance) will be assessable under sec 14 rather than sec 23A of the
nd Revenue Ordinance. This reflects the position that a contract for
irement scheme under Class G or Class H is not a contract of

= interest or other income arising in or derived from Hon:
and '

* balancing charges made under Pt VI (see Chapter 7; 97-5000

T6-7500 ©2016 Wolters Kiuwer Hong Ko Kong Master Tax Guide 16-7500
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legal, financial and '
, : commercial characteristi ;
must be taken into consideration (sec 20AA(5)§S of the re

H N

ne%:;?;ifi sre‘eec 20AA(5) does not provide that an adviser:

specifiod tharegnised as acting inan independent capacit o

Other § actor:raCter;)Shcs point to such an arm’s length rgi::;h

such a situa tior;:ay e present which indicate to the contr s
would presumably be unusual ary, th

Therefore, in a situation wh .
oTe, 1N . ere the investm . _
asace:;alrtl thatthereis a profits tax Hability and m?ﬁ; ;ﬁ;;fei Cant rea
fpé;iﬁe E:i fyf the Eax, the Dep‘ar’fment wiill not accept tha £ tﬁerrfée
led in sec 20AA(3)(g) is satisfied (DIPN No 30 (Reviséd) s

any relative of any pariner;

a corporation controlled by the partnership, or by a partner
or any relative of a partner;

a director or principal officer of such a corporation; and

2 corporation of which any partner is a director or principal
* officer (sec ZOAA(6)).

la

ociated corporation”
ssociated corporation”, in relation to a person, is either a

_tion over which the person has control; a corporation which

[al3
contirol over the person; or a corporation under the same control

person (sec 20AA(0)). “Control”, in relation to a corporation,
the power of a person to ensure that the affairs of the
pporaticn are conducted in accordance with his or hex wishes.
2a¢ pe achieved by holding shares, or possessing voting power
1o corporation or any other corporation; or by virtue of powers
erred by the articles of association or other documents regulating

¢orporation or any other corporation (sec 20AA(6)}-

Definitions of “associate” and “associated corporat :
‘Associate” :.

Th “ i ' i
e term “associate”, in relation to a non-resident person, me:
. ean
e If the person is a natural person: E

— arelative of the person;
— apartmer of the person, or a relative of that partner;
— apartnership in which the person is a partner;

— a corporation controlled by the
persons listed above: or Y person or by any

8380 Assessment of non-resident in name
of person making payments

in-resident who receives royalties or licence fees from Hong Kong,
Jho is an entertainer or sportsperson who performs in Hong Kong,
ssessed to profits tax in the name of any person who pays or
odits him or her with payments in Hong Kong (sec 20B(2)). This
provision was inserted into the Ordinance so that any person who
makes payments 10 a non-resident on a principal to principal basis,
“is therefore not an agent of the non-resident, can nevertheless
charged to profits tax on the non-resident’s behalf (DIPN No 17

ised), para 4--6).

_ a - a o r :
director or principal officer of such a corporation.
l [T
* If the person is a corporation:

— anassocdiated corporation (see below);
!

- a person who controls the cor i 3
- : poration, or a partner of s
person, or a relative of the controller or pauct'II“)lellf'm ° O'f s

— a director or principal officer of the corporation .('0'

- : . ]
ssociated corporation), or a relative of that director or

officer; or pplication of section

ection 20B applies when a non-resident is liable to tax on:
sums received or accrued from the exhibition or use in Hong Kong

of cinematographic or television film or tape, arny sound recording,
or any connected advertising material (such sums are deemed

assessable under sec 15(1)(a); see 6-2260);

‘s sums received or accrued for the use of (or right to use} a
patent, design, trademark, copyright material, secret process,

a partner of the corporation, or a relative of a partnel.‘.---
* If the person is a partnership: '

— any pariner, and if a partner i . o
that partnership; P I1s a partnership, any partie

— any partner with the partnership in any other partner

and if that ther i . |
parmership;par er 18 a partnership, any partner of t

f6-8340

§6-8380

© 2016 Wolters Kluwer Hong Kong Limite _:011g Kong Master Tax Guide




706 Depreciation And Other Capitaj

Creditor
Non-recourse
debt financing
purchase of plant
or machinery

Taxpayer/lessor

» Lessee opery

As the legal owner of the machinery or plant, a taxpayer/lessg

for the operation of s 39E, would be entitied to substantia
allowances despite the fact that: :

(i) the taxpayer may have contributed only a small am
money towards acquiring the relevant asset, having:
the acquisition under a non-recourse debt: or :

(i) the asset may be used or operated outside Hong Kong
it makes no significant economic contribution to the te _

Under s 39E, however, taxpayers who have incurre

expenditure on machinery or plant are denied initial and..
allowances in those circumstances, '

Machinery or plant {other than ships or aircraft)

Neither an initial allowance nor annual allowances are avaiiapl
any machinery or plant (excluding a ship or aircraft) acauied
a transaction entered into after 12 March 1992 if the rejavant:
subsequently leased and one of the following conditions applies

(i) itis wholly or principally used outside Heong Kong, duri
period of the lease, by a person other than the taxpayer;

(ii) its acquisition or construction was financed wholl
predominantly by a non-recourse debt (see §7-4500) (s 39E

The restriction on the availability of allowances in such circums
first applied in relation to machinery or plant acquired um
contracts entered into after 13 March 1986. For machinery or pl:
acquired before 12 March 1992, both conditions set out above
exist before allowances can be disallowed by the Department.

Whether machinery or plant is “wholly or principally” used
Hong Kong is a question of fact which mustbe determined having rega
to the particular circumstances. Factors relevant to the issue incl de

* the place where the machinery or plant is physically located

ﬂ7—4400 © 2016 Wolters Kluwer Hong KongfL;
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nature of the asset (eg whether it is movable);
o nature of the lessee’s trade or business; and

{ i i ' for use according to
> location where the asset is designated
hg i:;:ms of the lease (DIPN No 15 (Revised), para 17).

: i ithi ide Hong Kong,
' d asset is used both within and outsi
?;if;;eentawﬂl look at the use of the asset for each year of

sment separately. If in a particular year the asset is not used

ithi ilf be
e incipally within Hong Kong, no allowances wi
| O;—Io%]v;f];;eg f0¥ the purpose of determining the ert‘ten-dowr;
of the item to be carried forward, the notional amount §
aces which could have been granted will be deducted from the

sn-down value brought forward (DIPN No 15 (Revised), para 18).

alancing adjustments on the sale of the item will be calculated
~ilg
ro-reia basis.

ot processing arrangements with a Mainland enterprise,
cact P

i i ide machinery or
aH Kong company is required to provi _ :
(?r}’;genése of tghe Ma%nlaﬂd enterprise, is a lease defined in s 2.

Inland Revenue Department as a concession 18 prep_ared to al{g;\i
of the depreciation allowances on the leased machmer_%/_ or cl)jf ant
¢ condition that the profits from manufacturing aﬁl\n ies ! the
¢ Kong company are assessed on a 50:50 basis. This conce

ot apply where the Hong Kong company has ceased to be the

i 1 lant injected as a
+ of the machinery or plant, eg machinery or pl: .
éerb?feqlfitr;l into a f}c;reign investment enterprise in the Mam]anld
1PN No 15 (Revised), para 19). The concession al?o does ngt glp}gh 3{;
im ing arrangements even if the profits earned by
lrréplgé;grggspsangy from %he arrangement are wholly chargeable to
g Kong profits tax.

hips or aircraft

; iriti ances are available for a
her an injtial allowance nor annual all_ow e available for &
p or aircraft acquired under a transaction entered 1nto

vember 1990 if the relevant asset is subsequently leased and

¢'of the following conditions applies:

the person holding rights as a lessee of the asset is not an
operator of a Hong Kong ship or aircraft; or

i) the asset’s acquisition or construction was financed wholly

or predominantly by a non-recourse debt (see §7-4500)
(s 39E(1)(c)).

.ng Kong Master Tax Guide
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: i to Tax ° Provisional Tax
774 Retums and Information » Assessment to Tax e p . and Information ® Assessment to

c imate the taxpayer’s provisional profits tax liability
essosrsz'gi}ef g]_:ifgfrilts for the grgcedigg year were calculated for a
ass;?emore or less than one year, or if the taxpayer commenced a
d became chargeable during the year of assessment (s 63L1(3)
_Estimates are usually made on a pro rata basis.

Provisional salaries tax is calculated at the tax rates: g
the Second Schedule of the Ordinance. The amount of b
tax imposed, however, must not exceed the amount w
have been chargeable if the standard tax rate (set down i

a
Schedule) had been applied to the whole of: )

e the net assessable income for the preceding year of.

as reduced by concessionary deductions allowed undes
or

Jisi ty tax
visional proper

i the net assessable value
;onal property tax 1s calculatgd on .
'1?:xpa};fer2 lai]ld and/or buildings for the preceding year (sf
E}nent The provisional tax is calculated at the standard tax rate

. wn in the First Schedule (s 63M(1)).

® in the case of spouses who have elected personal asses
the aggregate of their net assessable incomes for the ;
year of assessment reduced by concessionary .
allowed under Pt IVA (see 92-640017)

Concessionary deductions allowed under Pt IVA are
charitable donations, elderly residential care expenses, hor
interest, and contributions to recognised retirement schemes,

fof the current rate, see %5-8500. For the rates applicable to past
yea.rs, see 9310,

a ay estimate a taxpayer’s provisional property tax
jiigoégn as?gessa.ble value of the taxpayer’s property forotrh§
ding year was calculated for a perlod of less than one year, vt
taxpaver became chargeable to tax during that year of a}cssiejss;ig
3M(2) and (3)). Estimates are usually made on a pro rata basis.

For more on Pt IVA, refer to 92-6400ff in Chapter 2.

For current tax rates, see 92-7700. For tax rates applicable to p

| assessment years, see §320. 8500 Assessment and notification of liability

r is liable to pay provisional tax, an assessor Wﬂl
'rfr?al?ytz)s(g:sieor estimate thg gm%unt payable as soon as péJsOsggg;
tor the lodgement of the taxpayer’s annual tax return (see 43- 0
63C(4), 63H(5), 63M(4)). An assessment Lo Promsmnal tax may arsiS
made at any other time if the assessor believes that the taxpayeewE
hout to leave Hong Kong or if it is expedient to make an assessit
 any other reasor (s 63C(5), 63H(6), 63M(5))-

ble, the Commissioner must give anotice

i isional tax is paya
{?EI‘; Et);;)?;rayer indicating the amount payable and the due date for

ice for payment may be
t (s 63C(6), 63H(7), 63M(6)). A notice P
Cjﬁ?;;d i(r? a nor(nzal notice of assessment, or issued separately (s 63D,

31, 63N).
APPLICATION AGAINST TAX LIABILITY

98-8700 Application of provisional tax against
final tax lability

has paid provisional tax for an assessment |

When a taxpayer has commenced or ceased to derive income
a year of assessment (ie for a period less than twelve mon
taxpayer’s assessable income for provisional salaries tax:
may be estimated by the Assessor (s 63C(2) and (3)). This
done on a pro rata basis, that is, by extrapolating an es
twelve months’ assessable income based on the actua! icome:
taxpayer for the lesser period.

Provisional profits tax

Provisional profits tax for a year of assessment is calculated
taxpayer’s assessable profits for the preceding year reduced’t
loss which is available for set off (s 63H(1), (2)). For individual
partnerships without corporate partners, the tax is calculated at
standard tax rate set down in the First Schedule. For corpora

provisional profits tax is payable at the rate prescribed in ‘S¢
(s 63H(1A)). :

See 76-9100 for current tax rates, and 9330 for tax rates a'pp}icab'ie'tﬂ

past assessment years. hen a taxpayer who

ear is assessed to salaries tax, profits tax and/or property tax for | ‘
| 98-8700

13-8400 © 2016 Wolters Kuwer Hong Kong Eir fong Kong Master Tax Guide
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ns ® Appeals

en made after assessments to other
s are restricted in the scope of their
ects Lo a personal 1afssessmee$iﬁr£
i f his or her fotal incom
3 W;EI ziﬁi?ec); C;I?I;};szzg;int which has become fmalBailgg
B 64(7])- Case A131 (1991) 1 HKRC §80-131 (D93/89 IR t
usr;e (?% taxp!ayer is permitted, however, to make an ob]egm‘onhiz
b : )1). ssessment on the grounds that an amount include 11.:1h_
b la' come as a share of the profits or losses of a parmelssz
ottggjaee]ﬁ appropriately determined under s 22A (see 6-7220)

iso to 5 64(7).

to enable him or her to give evidence. In practice, the Copy
rarely summons anyone to give evidence. S

A person who fails to comply with the Commissioner
commits an offence and may be lable to a fine (see 91
A Court may order the person to comply with the request

specified time. The Commissioner is empowered to comp :
offence (s 80). g

ronal assessments are oft
ave become final, taxpayer
tions. When a taxpayer obj

[ For more on offences and penalties, see T11-0200ff,

910-1850 Consequences of failure to object

When a taxpayer fails to object to (or appeal against) an asses
which has been raised against him or her, that assessment be
final and conclusive (s 70). The policy of the law is to
taxpayer’s hand (Mok Tsze-fung (1962) 1 HKTC 166).

When a taxpayer fails to submit an acceptable return and fails
to an estimated or additional assessment, the assessmerit: beg
final and conclusive (s 70). Even if the taxpayer would not have
liable to tax if a proper return had been furnished to the Depa

an estimated assessment raised against him or her will b
final and conclusive if a valid objection is not made. For exam
company which did not furnish a profits tax return because-
not liable to profits tax, becarne liable to profits tax calculated
an estimated assessment because it failed to make an objection t
assessment in Sun Yau Investment v Commissioner of Iniand
(1984) 2 HKTC 17.

APPEALS

0-3000 Overview o
< dissatisfied with the Commissioner’s d?er;nér;tifv?
objection (see §10-1100) may appeal to the Boarb (ih eview
| cee 10-3500). The appeal usually will be heard by the ;
66’11188(—231.’1;50) In certain Circumstanceg, Y;o;ve;fer, eaj(:‘; eaep%e(? g {583%7
di to the Court of First Instanc - .
t‘ax;z;eer: iﬁhiliicgisgsatisﬁed with a decision made by the Board

y appeal to the courts (see 110-5250).

& payer who

e new appeal flowchart after the enactment of inland
wenue (Amendment)(No. 3) Ordinance 2015 |

ifi i hich involves the |
simplified tax appeal mechanism, w |
eeglglrf ;L celt‘;\;stiogs of law, the steps of appeal may be demonstrated

liows:

F For more on the finality of assessments, see H10-7000.

OBJECTION TO PERSONAL ASSESSME

910-2100 Limitations on objections to persona
assessment

When a taxpayer elects personal assessment, his or her propert
employment and business incomes are aggregated. An elect
for personal assessment may be made within two years after th
end of the relevant assessment year, or within one month
any assessment of income, which is to be included in the pers
assessment, has become final and conclusive, whichever is late
(see 44-2700). :

Commissioner’s Determination S

PR——

wrt of First Instance !
Cosrt ) Dhrset appeal |

N { Appsal
Conrt of App Disect appeat

710-3000

ﬁ[l 0-1850 © 2016 Wolters Kluwer Hong Kong Li "Hong Kong Master Tax Guide




850 and Penalties

The maximum fixed fine for the late submission of retyy
fine (see §600). Increasingly, however, substantia]
penalties are being imposed upon recalcitrant taxpayer:

¥ 2, because the taxpayer had beenrepeatedly late in

. l?ufrpllzef é% additional tax genalty was imposed. In Case I70
-- RC §80-639 (D177/98 IRBRD Vol 1;11), dthe tpayer f;fnfz

Review has indicated that a penalty equal to approximaele tax return just over 250 days late. It had a good com n
of the tax involved is reasonable mtgasgs wherel’i}]?ere are nel - for prior years. A 247 % additional tax penalty, not a toke
circumstances (Case X31 (2015) HKRC 981419 (D45/13), ¢ s imposed.
FIKRC 981-414 (D35/13); Case W1 (2013) HKRC §81-364 ()
N37 (2004) HKRC 981-013 (D25/03); Case 1.18 (2002)
(D15/01); Case K54 (2001) HKRC 80785 (D96/00); Case |5
180-673 (D41/99); Case F7 (1996) HKRC §80-385 (D38/95)
1 HKRC 980-361 (D11/95 IRBRD Vol 10, 152); Case E59
980-356 (D1/95 IRBRD Vol 10, 71)).

In more serious cases, however, the Commissioner mavy im
the Board of Review is likely to uphold higher levels of add
penalties, particularly in cases involving taxpayers who'p
file late returns. For example, in Case G45 (1997) HKR
(D63/96 IRBRD Vol 11, 641), as the taxpayer was not a firs

of deemed employer to comply with notice

irements .
. n who is deemed to be an employer of an individual un?er
- the Ordinance, because he or she pays remuneratlonﬂ 01;
. ided by the individual to a service company Or tluls
od by the individual (see 2-0500), is req}nre_d to Cfm];; g
the notic® requirements of s 52(4)—~(7). In certain circumstanc O%
/or, & pETson may be unsure as (o whether the provisions

z

4

1o a particular service company or trust remuneration
=0 En’f.g To Ea‘ter for such cases, s SO0(1AA) allo;vs ﬂ'é:e1 rel;a;rgjgé
an additional tax penalty equal to 19.9% (ie double the rafe Lo presume, in certain _CHClestariSiz "tt ;:asta deef notice
offence) was not outrageous, excessive or unacceptable ments do not apply. According to s 80( 1), ;V 2 defen ,(5)
(1999) HKRC 980617 (D125/98 TRBRD Vol 13), the Comig dings against a person for failure to comp ty ith s b}; o)
submitted that the IRD's internal guideline had set a 7, that the person relied upon a state?eré mmissmﬁer).
additional tax of up to 10% for the first offence and up.'{ t individual (in the form speci fied by the Com :

the second offence. This guideline for additional tax asse 3y at the company or trust to which the remuneration is paid or

held by the Court as not excessive. Accordingly, as the tax redited is not a corporation or trust in relation to which s 9A
this case was a second offender, an additional tax penalty o pplies; or

14.4% was not excessive. In Case F48 (1995) 1 HKRC 980-2 e ovisions so
" individual falls within one of the escape pr
IRBRD Vol 9, 379), an additional tax penalty equal to 48 £z§ ;%txré ole‘gnot apply, and it was reasonable for him or her to

%ﬁ;ﬁéﬁ?@‘f@a& irllgosed on a taxpayer who had a ﬁVPgre;r ely upon that statement (DIPN No 25 (Revised), paras 50-54;
Appendix C).

In Case162 (1999) HKRC980-631 (D150/98 IRBRD Vol 13), an fividual who makes a false or misleading statement commits

penalty equal to 26.31% of tax involved was imposed on a C VWL . - S0(1ABY).
who had g five-year history of filing tax returns llzzte. E ffence and is liable on conviction to a fine at lovel 3 s S0UTAD)

In Case K50 (2001) HKRC 980-781 (D89/00 IRBRD Vol 15); tHe B
confirmed the penalties, averaged 80% of the tax unde

imposed on the taxpayer for persistently filing its tax returns lat
the six years of assessment.

1600 Failure to keep proper business
records

I 3 d
xpaver who, without a “reasonable excuse”, fails to keep an
&ng proper business records as required under 5_51_C (see ﬂSf—:éSOO{
mmits an offence (s 80(1A)) and is liable on conviction to a ine ?
6 (see 7600). The Court may also order a cor}vmted taxpayer to
tify his or her business records so that they fulfil the requirements

51C.

The fact that the authorities are taking a stern view of taxpa s
have a history of late filing is evident in cases such as Case F12 (199
HKRC 980-390 (D43/95 IRBRD Vol 10) in which the taxpay

his profits tax returns just over two weeks late. The Comimis
ordinarily would only issue a warning letter in such cases i

851

711-1600
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éRuliJ’lgS » Anti-avoidance Measures 885

Moreover, a taxpayer cannot apply for an advance ruling ansaction is the subject of discussions with the applicant, or
which is the subject of a tax return whose due date has passe ubject to an objection or appeal, whether in relation to the
noted that an application for a ruling is not an acceptable g plicant or any other person;

delaying the submission of a return (DIPN No 31
ying ( 031 (Revis e central issue concerns a matter which is before a board,

Other circumstances in which the Commissioner must. ‘tribunal or the courts or, if a judgment has been issued, an
ruling are (Sch 10, Pt s 3): peal is under consideration;

e where a tax audit is presently being undertal(en invc;}"' e request contains alternative proposals or courses of action
same promsmn/s of the Ordinance and a similar. n the part of the applicant;

to that which is the subject of the ruling applicatior
J & app ion he matter is primarily one of fact, and the circumstances are

where the Commissioner considers that the appl | ach that all the pertinent facts cannot be established at the
provided sufficient information; and e of the application for the ruling;

where  the COII’L].‘IHSSIOI’I(?I‘ considers that it . he ruling requires an opinion about generally accepted
unreasonable to make a ruling in view of the resovrce . aecounting principles or commercial practices;

to the Commissioner (DIPN No 31 (Revised),
( (Revised) pa.rf:l 1 e tnztter is the law concerned with the administration of the

wx system; or
¢ issue involves the interpretation of a foreign law (DIPN
Jo 31 (Revised), para 12).

when the Commissioner would be required to dxét
establish a question of fact (for example, whether the .
arising from the disposal of a property is chargeabl : corporate amalgamation

not) (DIPN No 31 (Revised), para 11); D published three advance ruling cases regarding court-free
when the correctness of the ruling would depem gamanon in January 2016. These cases involved utilization
Commissioner making assumptions regarding fulur losses and the tax treatment of fixed assets succeeded upon
other matters (DIPN No 31 (Revised), paras 11 atia 38 :

when the matter on which the ruling is soughuis the " dvance Ruling Case No. 55, the directors of Company A had
an objection or appeal (involving either ti.e apphca ied to put Company A into liquidation. Company A later on
other person) (DIPN No 31, para 11); and : ferred most of its business to a third party in a restructuring

when the matter on which the ruling is sought is the subj 5€. Company A and Company B will be amalgamated with

a return which has been lodged or is due to be lodge
Inland Revenue Department (DIPN No 31, para 11) Qs ruled that the general anti-avoidance provision section 61A
- be applied where the un-utilized loss of Company A sustained
Other situations where Commissioner will genera to the amalgamation will not be allowed for setting off against
decline to make a ruling : e assessable profits of Company B, the amalgamated company as
s no commercial justification for the Amalgamation except an

In addition to the situations given above, the Commissioner w : :
' 1pt to obtain tax benefits.

generally decline to make a ruling if:
dvance Ruling Case No. 56, four companies mcorporated in
¢ Kong are wholly-owned by four holding companies and all

ch are held by a single ultimate holding company. All the four
ing companies and the ultimate company were incorporated

e the matter on which a ruling is sought is the same in ¢
as a completed transaction entered into by the ap
an earlier year of assessment and the tax effect of the
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932 Advance Rulings  Anti-avoidaiige e Rulings ¢ Anti-avoidance Measures 933

g}OﬂéPanY B: which were outside the scope of the tran court of Appeal subsequently overturned the decision of the
e director’s fees were correctly assessed to tax. t below and ruled for the taxpayer in Commissioner of Inland

In Case N78 (2004) HKRC §81-054 (1D109/03), the sale:: 1 - que v Tai Hing Cotton Mill (Development) Limited (2006) HKRC
taxpayer by its parent company was Considéred as a'g. ; - 81. The Court of Appeal did not see any legitimhate reason
avoidance by the Commissioner because the price of thsjl. enying the taxpayer the ability to take the consideration into

be deductible by the taxpayer but free of tax in the hands’ inf when ascertaining its profits. The judge stated that as the
company. This was so for the following reasons; e 1 considered that from a business and commercial point of view,

: - onsideration paid by the taxpayer tc the parent comparny under
i i : .
(i) Tgft%?gfgz ;O;?I;ag was not a trader in land and its: . ile and Purchase Agreement was not excessive and was realistic,
Ee' rofits ari};i a ' yl_ljtlccft)mg from the sale of lang onsideration paid and sought to be deducted as a legitimate
P g oI IS trade. ' sense was therefore a perfectly proper amount.

&%tgﬁgaﬁ; ‘i\;asdl?t tilce Eizlgis(,)sr ?{1 developin any th respect to s 61A, the Court considered that the question of

ovas part of fis tradin st?)ck od Jor e tpurpose of sther theﬂ sole or dominant purpose was to obtain a tax bex}eﬁt

roceints in caleulati 8, . bl 1ts cost was dedug a quesiion of fact to be decided by the Board after taking into

P ng its taxable profits. i ideration all the relevant evidence of the case. As the Board

The Board considered that the Commissioner adopted an ncluded that the sole or dominant purpose in this case was not the

approach by considering factors (a) to (f) in s 61A aving of a tax benefit, a higher court could not properly interfere

addressing the issue of whether the impugned transactior i, that decision nor have any basis to overturn that decision unless

give rise to a tax benefit. Unless there was a tax benefit, g ; . Board’s decision could be said to be perverse. The Court was thus
not be relevant or the subject matter of Consideraﬁo’n, Th fied that there was no tax benefit in the present case.

found that s 61A would not be relevant in the ¢ i5si - ;
: . : present ¢ Commissioner further appealed to the Court of Final Appeal in
impugned transaction did not have, and would not have ha mmissioner of Inland Revenue v Tai Hing Cotton Mill (Developtent)

sactio

Zﬂi‘%ﬁ;gﬁfgg i;;??ff;iﬁg 3 tizgineflt oxj'the taxpayer. Th (2008) HKRC 990-198 and its appeal was successful. The Court
blsiness or commoercial ooi pugned transaction was realistic £ wsidered that the parties were plainly not dealing at arms” length
point of view and was not entere they were parent and subsidiary, being the same enterprise under

the sole or dominant purpose of obtaini tax benef Y e porer, : ¥ & P ;
purp amning a tax benetlt, s same direction in economic terms, and the land was simply being
The Court of First Instance overturned the Board’s dec ssed from one pocket to another. The objective of the parties was
Case N78 in Commissioner of Inland Revenue v Tai Hing o-plain upon the face of the agreement, being to transfer as large
(Development) Limited (2005) HKRC 990-150. The Court rule portion of the taxpayer’s profits as possible tax free to the parent
the Sale and Purchase Agreement entered inio between the tas mpany. The Court had considered the form and substance of
and the parent company for the acquisition of land lots did transaction under s 61A(1)(b) and considered it unnecessary to
effect of conferring a tax benefit on the taxpayer. In additio tther consider the various matters listed in s 61A as these matters

Court consic_iered the seven matters in s 61A(1)(a) to (g):a 1d not affect the conclusion that the price formula adopted in
that the main objective of the Sale and Purchase Agreemer termining the consideration of the land was chosen for the sole or |
to interpose the taxpayer to effect a sale and purchase of th edominant purpose of securing a tax benefit.

between the parent company and the taxpayer so that the land. two other cases which were heard together, the Court of Appeal ‘
;\;atslfgr]icd‘l'giee?om rigg? i ;Meg %atamgmfléapt portion of the proc ed for the taxpayer and remitted t]f%e matter to the Boar%pfor |
oxpenditiire Aspsuch thel(lj Om; co;t1verte mtfo a purport_ed_lte consideration of s 61A. HIT Finance Lid v Commissioner of Inland
R L ant purpose of the Sale and 1 evenue (2006) HKRC 90-185 and Hongkong International Terminals

g as to enable the taxpayer to obtain a tax benefit Ltd v Commissioner of Inland Revenue (2006) HKRC 990-186 were two

form of reduction in the amount of tax. eals from Case 048 (2005) HKRC §81-104 (D97/04) and Case O49

2005) HKRC 981-105 (D98/04) directly to the Court of Appeal.
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E_'aﬂowance made by the Collector lapses one year after it is made

f13-5580 Allowance for misused stamp '.
1)

When an instrument has been stam i
certificate but is not chargeable with Eteédrﬁ; rdiftsuei Wlth-*
has been inadvertently stamped or issued Withyé staan -
for a greater value than required, the stamp may be - i1
allowed as spoiled, and an allowance may be made b ‘C;l]il'celle
under s 48 (see 913-5500). The person who first executgd t"3
nstrument must apply to the Collector for the allowa
vears after the date of its execution (s 49).

ADJUDICATION AND APPEAL
3.6000 Adjudication by Collector

& Collector, when required, adjudicates on whether an instrument
chargeable with stamp duty, and in the case of chargeable
frumments, on the amount of duty payable. Subject to certain
options listed in the Stamp Duty (Amendment) Ordinance 2000
2 913-6200), an adjudication fee of $50 per instrument applies,
d only executed instruments can be submitted for adjudication
13(1)). The Collector does not adjudicate on the duty payable on
he basis of a draft or partly executed instrument.

nee wi

An application in respect of a stam ifi i
7 ; P certificate inadve
shall be made by the person who can prove to the sati;ft'

Collector that the stamp duty to whi rfaction
was paid by him or her.p ty to which the stamp Certlﬁga%

113-5660 Allowance for unwanted adhesi.\}

stamps __ wai io call for abstract and evidence

1 making an adjudication on the chargeability of an instrument
amp duty, the Collector is empowered to call for an abstract of the
trument and any other evidence which is regarded as necessary
12). The Collector may require a statutory declaration to be made.
ch a declaration, however, can only be used against the person who
akes it in an enquiry into the stamp duty payable on the instrument
which the declaration relates (s 13(5)).

The Collector may, upon application, make * at

g a , make an allowance for a
ls;am%s g%;dlats}’fd from the Collector’s office and retuinzrdai?ﬁu
provided that the stamps are not spoil e
An allowance is only mle)ide if: spotied or rendered neete

¢ the adhesive stamp is delivered to the Collector; and - -

= the Collector is satisfied that the i LR
adhesive stamp was puschase
at the Collector’s office no more than two yeargear]_ig 1?h -

bona fide intention that it would be used (s 50(a) and (h)). 3-6080 Stamping after adiudication

Non-chargeable instruments

When the Collector decides that an instrument is not chargeable with
duty, it is stamped with a stamp denoting that it is not chargeable.

113-5740 Making allowance for spoilad, mis.
or unwanted stamps

Where an allowance is made for stamps, adhesive stamps o

certificates : :
, the Collector, may: Chargeable instruments

When the Collector decides thatan instrument is chargeable with duty,

the duty payable is then assessed by the Collector. The instrument is

then stamped:

s if, at the time of adjudication, the instrument had already been
stamped for the amount of duty assessed, the Collector may
endorse it to the effect that it is duly stamped; and

s if the instrument was unstamped at the time of adjudication,
then, provided that the duty is paid within time, it is
stamped upon payment. The duty must be paid by the time

* money fo the value of such stamps, or to the amount ¢
stamp duty denoted on such stamp certificates;

» other stamps of the same denomination or value; or

*  stamps of any other value or denomination to the sam
value or issue a stamp certificate dencting the same .
amount if it is considered proper.

(b) use a combination of any of th . L
the allowance (s 51(1)). Y e ways as listed above to effe

913-5580

q13-6080
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