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The Rules of the High Court (Cap 4A)

‘o the ‘counsels of moderation” to the effec m
ed ‘sparingly’, with “great care and jealousy’, vy« POWe;

[15.163]

Council referred
should be exercis

caution’. ised judicially, Oriental p

- must be exercised judicially, at Peer (aboyey .
) ‘Z‘Zi'f"}‘;’é'cwe Urban City Council [1922] 2 Ch 490, 507 ' Ciln
. for the applicant to have a cause of action, ,

i¢ not necessary - : Ut they
(c) {:elsa jUSti ciable issue. Thus, a statement of claim seeklng declara[O ; Mgy

. . Y teli
11 not be struck out as fhsclosmg no reasonable cause of ,..
?hnelyc::rt will not grant the relief unless the case raises ° justiciablg‘lon, bu
that is, legal or equitable rights but not moral, social or politica]
' Easv Finder Ltd [1996] 3 HKC 65, ?171 (ItihC): 1
Declzirations of a purely advisory or hypothetical nature wil] poy no
(d) be granted. Thus, in Jackson v AG [1980] HKC 182 (CA), the coyy rmally

to grant a declaration as 10 the manner in which a public servan' ;22523
should be calculated because there was no right to a pension, merely ap
expectation. In Charter View Developmen.t L.td v Golden Rich Enterprises
11d & Anor [2000] 2 HKC 77 (CA), Ribeiro JA reiterated the court's
reluctance to grant declarations on hypothetical questions or of an advisory
nature. However, there are cases in which the court has been prepared 1
depart from that general principle. With regard to public law cases, see (pe
discussion on advisory or hypothetical applications for judicial review in the
commentary under O 53 r 1. In relation to private law cases, see the Interesting
discussion in Rolls-Royce plc v Unite the Union [2009] EWCA Civ 387

(14.05.2009) (para 38 et seq), where it is said that different consideratiors
may arise in ‘friendly actions’ and test cases.

The court will not normally exercise its discretion to grant a declaration on, an
application for default judgment or on admissions. See the commentary underQ 91
7. Similarly, a declaration will not be granted by consent: see the court’s guidance
note on common requisitions in ex parte applications, which is_available on the
judiciary’s website under ‘Guide to Court Services’. -

mauc;&

[15.16.3] Arbitration clause , biect
The court will not make a declaration of the rights of thesparties whén/the s[ulgjgeft]

matter comes within the scope of an arbitration agreementsA-G v ShimizwCorp S
1 HKC 664 (HC). In that case, the court considered there could be an excepll:(;l e
there was an agreement that a preliminary poifit'oflaw should be determin 4

court under s 23A of the former Arbitration Ordinance (Cap 341).

17.  Conduct of proceedings (O. 15, r. 17) : ofher
The Court may give the conduct of any.action, inquiry o
proceedings to such person as it thinks fit.
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Third Party and Similar Proceedirm
ORDER 16

i [16.1.1)

THIRD PARTY AND SIMILAR PROCEEDINGS

Third party notice (0.16,r. 1)

Where in any action a defendant who has iven nofi
® intention to defend— &l notice of

(a) claims against a person not already a party to the action
any contribution or indemnity; or

(b) claims against such a person any relief or remedy
relating to or connected with the original subject-matter
of the action and substantially the same as some relief
or remedy claimed by the plaintiff; or

(c). 'requires that any question or issue relating to or
connected with the original subject-matter of the action
should be determined not only as between the plaintiff
and the defendant but also as between either or both of
them and a person not already a party to the action;

then;’subject to paragraph (2), the defendant may issue a

notice in Form No. 20 or 21 in Appendix A, whichever is

appropriate (in this Order referred to as a third party notice),
containing a statement of the nature of the claim made against
him and, as the case may be, either of the nature and grounds
of the claim made by him or of the question or issue required

to be determined.

(2) A defendant to an action may not issue a third party notice
without the leave of the Court unless the action was begun
by writ and he issues the notice before serving his defence on
the plaintiff.

(3) Where a third party notice is served on the person against
whom it is issued, he shall as from the time of service be a
party to the action (in this Order referred to as a thirfl party)
with the same rights in respect of his defence against any
claim made against him in the notice and otherwise as if he
had been duly sued in the ordinary way by the defendant by

whom the notice is issued.
NOTRS ™ e

. Origin and scope of Order 16
Which '6is based on the Order of fhe same number in the Rules of the Supreme Court

abledin B ! 9 when the Woolf reforms took effect.
The eqy; In England and Wales prior to 1999 whe S n il
RUIc?uwalem provisions in England are now found in Part 20 of the Civil ure

ey oS 16 lays down procedures which enable a defendant who has given J0Ce
P to defend to join into the proceedings a third party in any O -
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The Rulesgﬁthe Hﬂ Court (Cap 4A)

[eave to issue a third party notice ma\
. Y be Qi

. i dant may issue thi

: tances In whlch.defen y issue thirg
Clrcums. party notice In any O.f the 3 Clrcumstancesp:e?y ll(?tice
first give notice of intention to defend. The ;ut nQ
. brief, where the defendant: Sels of

: are, 1 : . .
circumstances eribution or indemnity against a person who is p, i
Ya

rmits the defendant to joip a third party tha i .
for the plaintiff’s claims, if proved. For exampje

may seek to join the guarant.ee(.i PCTSO? ir.1t0 t.he pr(.)ce.cflings. Fu
party who 18 sued under principles o vicarious llab.nhly or in

seek to join the principal wrong-doer. By issuing a lh.ll'd party notice i e
circumstances, the defendant does not nec§ssanly relieve itself of liability
the plaintiff, but may be able to obtain .from the court, in (he Same
proceedings, an adjudication of its rights against the third party,

(b) claims against a non-party any relief or remedy relating to or connecteq

the action and substantially the same as claimed by the plaintiff —
By r 1(1)(b), the defendant may join a third party to seek relief other than
that claimed in the main proceedings commenced by the plaintiff, proyideg
that it relates to or is connected with and substantially similar to what he
plaintiff claims.

(c) requires that any question or issue relating to or connected with the action
be determined not only between plaintiff and defendant, but also between
defendant and third party —

Rule 1(1)(c) permits the defendant to join a third party even though it miakes
no claim and seeks no specific remedy against the third party. For€xample,
a defendant may wish simply to ensure that the third party is bound.by the
result of the court’s decision as between plaintiff and deféndant; thereby
avoiding possible multiplicity of proceedings. See KP FindngialServices i
v Li Ka Man [2018] 2 HKLRD 256, [2018] HKCU 1618 (HCA 1919/2045;
Chow J; 13.10.2017) (CFI) (para 16), referring to Chatsworth Investmells
Ltd v Amoco (UK) Ltd [1968] 3 All ER 357, 361, [1968] 3 WLR343, 356,

If the .‘hifd'PanY C}aim does not fall within any of‘the 3, circumstances listeq above,
[ge.m"djp.any notice would be defective and should be struck out orset aside: se¢
hina Citic Bank Int’l Ltd v Li Yan Hung [2022] HRCU 523, (2022] HKCFI 354.

[16.1.3}

l’{:lle 1(1)(a) pe

aINtajn ;
principally liable .

Thi':d party claims in tort — Civil Liability (Contrib"ﬁon)
R Ordinance (Cap 377) | -
pendent tortfeasor may be named as a third party under this Order. tllnl{d(‘l‘;‘a‘

Man Ling v Chan Py; s}, : e
Where each of seyera] . A{zor .[ 1998] 4 HKC 69.5 sl w‘asst anothef

Third Party and Similar Proceedings [16.2.1]

B Third party proceedings not appropriate against co-defendant
ts own terms, does not apply to the situation where a defendant wishes

. olief against one of his co-defendants in the action. There are cases in which
(o claim re!! n granted to one defendant to issue a third party notice against another
jeave has begth the result that the other defendant is both a defendant and third party
Jefendant, W1 In principle, no such leave should be granted. Instead, the defendant

e,
in the Pirs(::;e?;nsghift liability onto a co-defendant should issue a notice under r 8 of
who W

this Order.

by i

Effect of settlement of main action
[16-'1.5] roceedings are not affected by settlement as between the plaintiff and
e main claim. The third party proceedings may continue without the
ce a fresh.action: see Lam Chun Lin v Lee Wai Chao & Ors [1998] 2

n (o commen
HKC 68 (CFD).
2 Application for leave to issue third party notice (O. 16, r. 2)

(1) Application for leave to issue a third party notice may be
made ex parte but the Court may direct a summons for leave
to be issued.

(2) An application for leave to issue a third party notice must be
supported by an affidavit stating—

(a) | the nature of the claim made by the plaintiff in the
action;
(b) the stage which proceedings in the action have reached;
(¢) the nature of the claim made by the applicant or
particulars of the question or issue required to be
determined, as the case may be, and the facts on which
the proposed third party notice is based; and
(d) the name and address of the person against whom the
third party notice is to be issued.
NOTES
[16.2.1] Leave to issue third party notice

:’;\ gefepdant who wishes to ?ssue a third party notice requires leave of the court unless
16 rai?;)“ was begun by writ and the notice is issued before service of the defence: O
FILT 2‘; grant of leave to issue a third party notice is within the discretion of the court:
o [19;egra§18d US Government Bond Fund Ltd & Ors v TCW Funds Management
Kai He v] YSKCU 15'67 (HCCL 231/1998; Stone J; 30.12.1999) (CFI) (para 10); So
35). The K2 Eng’s Co Ltd [2010] S HKLRD 278, [2010] HKCU 2201 (CFI) (para
claims ar:?:»lin may refu.se to grant leave on the basis that the intended third party
4815 volous: China Citic Bank Int’l Ltd v Li Yan Hung & Ors [2023] HKCU
0,42023) HKCFI 2978

to iSSru: ; :l? r('i'le - governs the procedure to be followed on an application for leave
direct (he islr “party notice. The application may be made ex parte, but the court may
Party may bsui of a summons in order that the plaintiff or even the proposed third
Concerns © heard: r 2(1). Such a direction may be appropriate where there are

uch as delay, as in Ever-Long Capital Ltd v Rich Delta Dev't Ltd [2008]
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G Info
The application t ements in r 2(2) are mandatory and the jnfq... "X

10 pg,
adequately particularised: Sc€ Safdar v Chesco Eng’g Ltd [2008) ¢ HK'COI; shmd“:

7-18) and Golden Leap Constructioy, ¢ 81, {20
RD 725 (DC) (paras | AL
5 HK::'uction Ltd [2023) HKCU 2619, [2023] E{KC-FI 1596 (para | 1). Thcga%
Cons otice should be exhibited: see the court’s guidance note referred | al’;ﬁ by
mamplc, see Ever-Long (above) (para 16). “A

16.22) Late applicatio.n for leavq to issue thir(.l Party notjeg
The possibility of causing c!elay in prosecution of thc. main action gpqg Preiug
the plaintiff are factors which the court should take into accoyp in cxcmisin%
discretion to grant leave to 1ssue a third party notice: Henshaw v Sov s

115, 125 (CACV 3 1 re18n Mare
General Insurance Co Ltd [1988] HKC 115, 125 ( 33/1988; Silke VP Ke

& Penlington J; 11.03.1988) (para 60) (CA). In Chea Kam wi, Victo ol
‘}(?n Travel Segrvices Ltd [2006) HKCU 2137 (HCPI 97072005 Sakhmﬁi J; l8.r|12’§(;:
(CFI) (para 16), an application made only after the acuon had been seq doyy for iy
wasrefused on the ground that it would delay the trial by a year, causing pryjg.
the plaintiff in his claim for damages. On the other hand, the court was prepared i
adjourn hearing of a vendor purchaser summons to accommodate the Ja(e joinder
the defendant’s former solicitors as third party in Lee Sau Ling v Chan May San <
[1999] HKCU 756 (HCMP 1731/1998; Yuen J; 30.06.1999) (CFI). The court wag
the view the issue of solicitor’s negligence in a conveyancing transaction should ke \
tried with the main action. ’,

See also Li Shiu To v Cheung Pik Ng & Ors [2013] HKCU 1558 (HCAAT6R00:
Au-Yeung J; 10.07.2013) (CFI) (para 26) where the court allowed a late, applicatio

on the ground that the convenience and justice of having all issués, tried at the s
time outweighed the delay.

L\

[16.2:3] Limitation considerations
A claim made by way of third party proceedings is deémedto have been commete!

Limitation Ordinance (Cap 347). There is an excepuion where a ‘new claitp’ asdcﬁrﬂw ‘
by s 35(2) is made by way of third party procééding§: the ‘new. clain’ 1s qccmm |
be commenced on the date of commencement of the third party Procecdln'gs'sxr
general limitation periods of Cap 347 will apply. Where thifd party proceedis W
brought in a personal Injury claim, the shortened limitation period in s 27 . C?gmll

does not apply. See Chan Suwanna y Synergis Management Services Lid &0 |
AKCU 74, [2021] HKDC 18 (paras | 1-23), '

3. Issue, service

notice L "

(1) The order granting leave to issue a third p al'tythe potict”

tontain directions a5 to the period within which
to be issued,

%) There Must be Served with every third party BORNY tjon ™

 Third Party and Similar Proceedings

[16.3.3]

begun and of the pleadings (if any) served in the action and a
form of acknowledgment of service in Form No. 14 in

Appendix A with such modifications as may be appropriate.

(3) The appropriate office for acknowledging service of a third
party notice is the Registry.

(4) Subject to the foregoing provisions of this rule, the following
provisions of these rules, namely, Order 6, rule 7(3) and (5),

Order 10, Order 11, Order 12 and Order 75, rule 4, shall

apply in relation to a third party notice and to the proceedings
begun thereby as if—

(a) the third party notice were a writ and the proceedings
begun thereby an action; and

(b) the defendant issuing the third party notice were a
plaintiff and the person against whom it is issued a
defendant in that action:

Provided that in the application of Order 11, rule 1(1)(c) leave

may be granted to serve a third party notice outside the

' jurisdiction on any necessary or proper party to the
proceedings brought against the defendant.

— ~—

— ——

NOTES

[16.3.1] Issue of third party notice
When leaye is granted to issue a third party notice, the court may give directions as
to the'period within which the notice is to be issued: r 3(1). Whether or not leave was

Tequired for the issue of the third party notice, it must be in Form 20 or 21 in Appendix
Avof these rules: r 1(1). A third party notice is issued on the date it is sealed by the

court, and issues as to whether a limitation period has been complied with must be
Judged with reference to that date. See Parshad v Chit Hing Construction Eng’g [2011]
I HKLRD 217, [2010] HKCU 2483 (CFI) (paras 93-120).

[16-1?-2] Third party notice must be sealed

A third party notice is issued by the court. Being effectively the originating process
against the third party, requiring him to acknowledge service and give notice of
Intention to defend or face default judgment under r 5, a third party notice should be
sealed with the seal of the court Just like a writ or originating summons. Order 6 rule
7(3), Which provides that a writ is issued upon being sealed, applies to a third party
notice by virtue of O 16 r 3(4). In Keen Lloyd Ltd v Sam Lee Lightering & Transport
Co Ltd [1995] 2 HKC 350, 351B (HC), it was said that by virtue of those provisions,
;]i‘?re 1S “no doubt at all’ that third party notices ‘must be sealed’. In Parshad v Chit
. ;ﬁ% Construption Eng’g [2011] 1 HKLRD 217, [2010] HKCU 2843 (CFI) (paras
i 20), a third party notice which had not been sealed was treated as ineffective

0d the court held that the procedural defect could not be cured under O 2 r 1.

(16.3.3)

; Service of third party notice
A third party no; on it

Ofiginas: C€ must be served on the third party in the same manner as a .writ or
" sinating summons: O 16 r 3(4) expressly provides that various other provisions of
“¢ rules relating to service shall apply.

Rule 3(2) provides that together with the third party notice there must be served a
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4.
(1)

(2)

(3)

(4)

(S)

potice may o
Order 21. Wi

see the commentary under t

HKCU 832 (H
Third party directions (O. 16, 1. 4)

The Rules of the High Court (Cap 4A)

. continuation and withdrawal of third p, .
Di be discontinued or withdrawn in the ls)a.:,tg \3:“%

th regard to the costs of discontinuati()n andasa'"“&
Wi

hat Order, and see Vinod Lachman Mahyg,; . "™,
CA 1410/2013; Registrar KW Lung; 01.04.2014) (cpy Y Side

If the third party gives notice of intention ¢, def
defendant who issued the third party not end,
summons to be served on all the other partics {
apply to the Court for directions.

If no summons is served on the third party under Parag;
(1), the third party may, not earlier than 7 days afte ;‘}4
notice of intention to defend, by summons to be seryeg On‘j

the other parties to the action, apply to the Coyy,
directions or for an order to set aside the third party g,

On an application for directions under this rule the Cu:

may— \

(a) if the liability of the third party to the defendantsk
issued the third party notice is establisiied o
hearing, order such judgment as the rature of thec
may require to be entered against the third party J
favour of the defendant; or ’

(b) order any claim, question or issue stated in the (st
party notice to be tried im such manner.ds the Con
may direct; or |

(¢) dismiss the application and terminate the proceeds?
on the third party notice;

and may do so eitherbefore or affer any J ral
action has been signed by the plaintiff against the 0o

On an application for directions under this rule .the g‘
may give the third party leave to defend the ac"on’as,o
alogle or jointly with any defendant, upon such term” ther?
be just, or to appear at the trial and to take such paﬂandsi“
as may be just, and generally may make such ordet iing
such directions as appear to the Court pr oper fof g
rights .and liabilities of the parties most con:,.hicb"
determined and enforced and as to the extent ionw

third . . Pt
actionl.)arty IS to be bound by any Judgment or

ealg order made or direction given under this I*
ed or rescinded by the Court at any time:

ST
0 the aum

udgmeﬂt ¥
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/

NOTES

Application for directions after issue of third party notice

A defendant who issues a third party notice is required to apply to the court for
directions: O 16 r 4(1). The summons for directions should be served within 7 days
of the third party giving notice (?f intention to defend, otherwise the third party can
apply under 4(2) to have the third party notice set aside.

Third party directions will normally provide for service of a statement of claim by
the defendant on the third party, with consequential directions for service of a defence,
for discovery and so forth. Useful references include the form of summons for third
party directions in Chitty & Jacob’s Queen Bench forms, and the directions given in
Paul Y Management Ltd v Eternal Unity Dev'’t Ltd & Ors [2009] HKCU 825 (HCA
571/2007; A Cheung J01.06.2009) (CFI) (para 32). However, there will generally
be no neediforpleadings where the third party proceedings are issued under O 16 r
1(1)(c) (where, the defendant seeks only to bind the third party by the result of any
judgment-between itself and the plaintiff, as discussed in the commentary under O
16 r 1)i see KP Financial Services Ltd v Li Ka Man [2018] 2 HKLRD 256, [2018]
HKCU 1618 (HCA1919/2015; Chow J; 13.10.2017) (CFI) (para 19).

Rile 4(3)(b)-empowers the court (o direct that a third party claim be tried in a
particular ways It is within the court’s power to direct that there be a separate and
subsequent trial of the third party claim. This can save COSIS in the event that the main
claim fails and the third party trial becomes unnecessary. Where such a direction is
given,the court may additionally grant leave to the third party to appear at the trial
of the'main action and oppose the plaintiff’s claim, as in Wing Mou Construction Co
WedV Cosmic Insurance Corp Ltd & Anor [2002] HKCU 730 (HCCT 40/2001; Ma J;

20.06.2002) (CFI).

Rule 4(3)(c) empowers the court, at the directions stage, to bring the proceedings
under a third party notice to an end. In Deks Air (HK) Ltd v Freight Management
Int’l (HCA 4261/1980; Commr Litton QC; 19.12.1980) (HC), this provision was relied
upon in an (unsuccessful) application to strike out a third party notice for failure to

disclose any ground of complaint against the third party.
In Sabstex Trading Corp v Law Sau Kin & Anor (HCA 3215/1986; Liu J;

25.06.1987) (HC), the court held that it was not appropriate to order two separate
hearings if the result would be the same evidence having to be taken twice. Instead,
the appropriate direction is for the evidence given in the action between the plaintiff
and the defendant to be taken as evidence in the third party proceedings, with counsel
for the third party to have equal right in cross-examination.

Where there is agreement on third party directions to be given, application may
be made by consent summons. In addition to the consent of the defendant issuing the
third party notice, and of the third party, the consent of the plaintiff is required: see
the court’s guidance note on common requisitions in ex parte applications, which is
available on the judiciary’s website under ‘Guide to Court Services’.

(16.4.1]

[16"!-2] Where third party wishes to defend main claim

A third party who wishes to take an active part in defending the main claim against
the defendant should seek a direction under r 4(4) rather than applying to be joined
as a defendant: Wing Mou Construction Co Ltd v Cosmic Insurance Corp Ltd & Anor

[2002] HKCU 730 (HCCT 40/2001; Ma J; 20.06.2002) (CFD).
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The Rules of the High Court (Cap 4A)

(2)

(3)

N

.3 party does not give notice of intentiop ¢, &
having been ordered to serve a defence, fails t, do s oind("

he shall be deemed to admit any clajm -l

(a) third party notice and shall be bound by an;tje:dm g
(including judgment by consent) or decisigp STy
action in so far as it is relevant to any clajp, In !he
or issue stated in that notice; and » Questy,

(b) the defendant by whom the third party noje,
:ssued may, if judgment in default is givep againg Kas
in the action, at any time after satisfactjoy of ":m
judgment and, with the leave of the Coury, bero:

satisfaction thereof, enter judgment against p, thir
party in respect of any contribution, and, with the e,
of the Court, in respect of any other relief or remedy ‘

claimed therein. i

If a third party or the defendant by whom a third party noi,
was issued makes default in serving any pleading which hejs
ordered to serve, the Court may, on the application '
summons of that defendant or the third party, as the.case m
be, order such judgment to be entered for the applicantash
is entitled to on the pleadings or may make such other orde
as may appear to the Court necessary to_do, justice bety!
the parties.

The Court may at any time set aside or vary ajudgms
entered under paragraph (1)(b).or paragraph (2) on such
terms (if any) as it thinks just,

.

NOTES

[16.5.1]

Orcifrll6 rule 5 lays out the consequénces of default\in third party Pr oceeding®
ule 3(1)(b) provides that where default judgment has been €n

defendant the court may grant leave for that defendant to enter judgmenred >

o : power appl : : nen
the defendant — where ? plies only where judgment in default has bee

under the ryje Pressly empowers the court to set aside any default Ju &
6.  Setting aci
g aSlde thil‘d art o 6 tb‘
Proceedings op party proceedings (O. 16, r. 6) tag" of

a thi :
Proceedings, pe ¢ third party notice may, at any |

T —

Default in third party proceedings

tered 38‘“,"93
t agant’

mary judgne®

udgment by some other means, such as sum il |

et aside by the Court. ’

310

Third Party and Similar Proceedings [16.7.3]

p—

NOTES

Test on application to set aside third party notice

In the Singapore case of Lee Kuan Yew v Qevon Nair [.1 903] 1. SLR 723, it was held
that the principles applicable on an application to set asxdg a third party notice are the
same as on a strike out application under O 18 r 19. The Singapore rule considered in

dentical to O 161 6.

[16.6.1]

that case 18 1
Judgment between defendant and third party (O. 16, 1. 7)

(1) Where in any action a defendant has served a third party
notice, the Court may at or after the trial of the action or, if
the action is decided otherwise than by trial, on an application
by'summons, order such judgment as the nature of the case
may require to be entered for the defendant against the third

party or for the third party against the defendant. (L.N. 152

of 2008)

(2) ~ Where judgment is given for the payment of any contribution
or indemnity to a person who is under a liability to make a
payment in respect of the same debt or damage, execution
shall not issue on the judgment without the leave of the Court

until that liability has been discharged.
(3) For the purpose of paragraph (2)—
liability (3 #E % 4%) includes liability under a judgment in the same
or other proceedings and liability under an agreement to which
section 3(4) of the Civil Liability (Contribution) Ordinance (Cap.
377) applies.

7.

NOTES

[16.7.1] Power to enter default judgment against third party

The provisions of O 16 r 7 are wide enough to permit the entry of default judgment
against a third party where summary judgment has already been entered against the
defendant: Premier Fashion Wears Ltd v Li Hing Chung [1994] 1 HKC 213 (CA).

[16-7-_2] | Locus standi of plaintiff .
A plaintiff who has obtained judgment against a defendant has standing on an

application concerning a claim by that defendant for indemnity against a third party.
See the concurring judgment of Litton JA in Premier Fashion Wears Ltd v Li Hing

Chung [1994] 1 HKC 213 (CA).

5:6'7'3] Appeal by third party |
t.h"d party may appeal any judgment in favour of the defendant on the third party
claim. However, leave is required for an appeal by a third party against a judgment
;Waffied in favour of the plaintiff except in the circumstances laid down in Asphalt &
ugi:ec Works Ltd v Indemnity Guarantee Trust Ltd [1969] 1 QB 465, 472F-473B.

are:

(@)  where the third party is bound by the judgment between the plaintiff and the
defendant — see On Park Parking Ltd v S-J [2006] 3 HKC 132 (CA) (paras
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ORDER 18

(18.1.1]

—

PLEADINGS

1.  Service of statement of claim (0.18,1. 1)
Unless the Court gives leave to the contrary or a statemep
is indorsed on the writ, the plaintiff must serve a statemeng o o
on the defendant or, if there are two or more defendants, ¢, aim
defendant, and must do so either when the writ is serve:i Onet:ch
defendant or at any time after service of the writ but befoy, t :t
expiration of 14 days after that defendant gives notice of iptep tio:

t of Claim

to defend.
NOTES
[18.1.1] When statement of claim required

Order 18 rule 1 provides for service of a statement of claim in cases where the wri
of summons has been generally indorsed under O 6 r 2, and notice of intention 1
defend is subsequently given. If notice of intention to defend is not given, the plaintiff
may enter default judgment under Order 13 without incurring the cost of setting of

its claim with the precision required in a formal statement of claim.
The court may, under O 18 1, give leave to dispense with service of a statement

of claim. Such leave will be appropriate in cases which may be tried without pleadings
and an order to that effect is made under O 18 r 21.

[18.1.2] Time for service of statement of claim
The plaintiff is required by O 18 r 1 to serve a full statement of elaim Within 14 days

of the defendant giving notice of intention to defend. Time maybe extended under O
315 by agreement or by order of the court. Extension of tim€ may be granted under
O 3 r 5 even where application is not made until after expiration of the 14:day time
limit, and even after the limitation period has expired: Walker v Howard [¥997] TLR

(13.11.1997) (CA, Eng).

[18.1.3] Manner of service of statement of claim
When a defendant gives notice of intention to defend, it is req
for service. See Form 14 in Appendix A to these rules. Subsequ
including the statement of claim, may be served by “erdinary service
or DX) pursuant to O 65 r 5. Personal service is not required.

uired to give an address
ent documents,
’ (by hand, pos!

[18.1.4) e Failure to serve statement of claim der O 197
If a plaintiff fails to serve a statement of claim, the defendant may apply un [grrely on

I for an order dismissing the action. In some cases, it may be approp’ eale nd that
the power under O 18 r 19(1)(d) to strike out for abuse of process On the grO}lme the
the plaintiff has no intention to proceed to trial. Alternatively, after lapse of l:,,en’tar)’

plaintiff may apply to dismiss for want of prosecution, as to which se¢ the com
under O 34 r 2.
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o i Filing of statement of claim
[18-1°5] ¢ of claim served under O 18 r 1 must be filed in court within the same

gervice of defence (O. 18, 1. 2)

Subject to paragraphs (2) and (3), a defendant who gives
notice of intention to defend an action must, unless the Court
gives leave to the contrary, serve a defence on every other
party to the action who may be affected thereby before the
expiration of 28 days after the time limited for acknowledging
service of the writ or after the statement of claim is served
on him, whichever is the later. (L.N. 383 of 1996)

(2) If aSummons under Order 14, rule 1, or under Order 86, rule
1, is)served on a defendant before he serves his defence,
paragraph (1) shall not have effect in relation to him unless
by the order made on the summons he is given leave to defend
the action and, in that case, shall have effect as if it required
him-to'serve his defence within 28 days after the making of
the.order or within such other period as may be specified

therein.

(3)._Where an application is made by a defendant under Order
12, rule 8(1) or (2), paragraph (1) shall not have effect in
relation to him unless the application is dismissed or no order
is made on the application and, in that case, shall have effect
as if it required him to serve his defence within 28 days after
the final determination of the application or within such other
period as may be specified by the Court. (L.N. 383 of 1996)

(L.N. 152 of 2008)

(1)

NOTES

[18.2.1] Time for service of defence
Order 18 rule 2(1) requires a defendant to serve a defence within 28 days of the time

limited for giving notice of intention to defend (see Order 12) or within 28 days of

service of the statement of claim, whichever is later. In practical terms this means:

(@) a defendant may give notice of intention to defend immediately, without
thereby shortening the time within which he must serve his defence; and

(b) where the writ is generally indorsed under O 6 r (2)(1)(a) with a concise

statement short of a full statement of claim the 28-day period for service of a

defence does not begin to run until the full statement of claim has been served.

;';e 2,-8-day period prescribed by O 18 r 2(1) is subject to exceptions.. First., the court
Y lIX another time in the exercise of its powers to extend and abridge time (O 3 1

5 .

lh)’ea"d of case management (Order 25). Secondly, there are specific exceptions under

ze Rules, Including:

Y Application for summary judgment — If the plaintiff issues a summons for

summary judgment under Order 14 or Order 86 before the dc::fence has beer?

served, the time for service of the defence is suspended until further order:
OI18¢ 2(2).

325



The Rules of the High Court (Cap 4A)

[18.2.2] | \
to dispute jurisdiction — Where a defendant ap

= ; plie

(b) App lication the juriSdiCtion of the court, the time for S€rvice ofsu:len de;O 12,
C enCQ :
1S

isputin :
gu(:l;gndedg: 0 18 r 2(3). However, an O 12 r 8 applicatiop Will oy s
ve
dea dl; thélt

- Iready been made givip

t if an unless order had a g a fing]
:zfrevcic:a of the defence: Tremendous Success Holdings 1, s
Technology Group Ltd (HCA 2345/2013; DHCIJ Anita Yip Sc. i

CFI) (para 553). | 13
(c) I(Amendment of statement of claim — Where the plaintiff amep; ; -

of claim without leave under O 20 r 3(1), the time for seryjce of the Ztemem

(or amended defence) 1s extended to 14 days after service of dic efence

statement of claim if that is later than the period which woylqg otherwis:;1 :nded
see O 20 r 3(2)(b). pply:

Prior to the amendment of r 2 with effect from 2009, the period for service of a defe
was only 14 days. The increase to 28 days was recommended in the final feponnc?
the Chief Justice’s Working Party on Civil Justice Reform (para 244) because moo
time would be required on implementation of the reforms for defendans o de:;
substantively with the plaintiff’s allegapons and verify the case with 4 Statemen of
truth. It was suggested that without the increase there would be more applications fo
extension of time, adding to costs. It seems odd that the 14-day period prescribed ip
cases where the statement of claim is amended (see above) was not extended at (he
same time. | .

The lengthened period does not apply to certain proceedings which were underway
when the amendment came into force: see the transitional provision in O 18124

A defendant who is unable to file a defence within time may seek an extension of
time, as to which see the commentary below. Even in the absence of an extension of
time a defence may be filed late, provided, of course, that judgment in default ha
not been entered under Order 19. This 1s despite the fact that the rules do not expréssly
say so. Leave of court is not required. See A-G v Matthews [2011] UKPC 38, (paras
12-14). Note that Matthews concerned a failure to file a defence within the .time
prescribed by the rules. The result would likely to be different if a defepd.an.t fgnls 10
file a defence within the time prescribed by a court order, especially if’it is in the
form of an unless order.

[18.2.2] Filing of defence <t L
Although O 18 r 2 refers only to service of a defence, the/pragtice in Hong Keng bl
file the defence in court as well. See O 18 r 5A which provides that pleadingss

be filed in court within the time limited for service of the same.

[18.2.3] Multiple defendants - severance of defenees  jentical,
Where more than one defendant is named in a writ and th_eﬂ“ mtefesw i defences
they may file and serve a common defence. However, separate or ‘seve hift liabillty

will be required in other cases, in particular, where one defendant seeks 10 S
to another.

[18.2.4] Extension of time for filing and service of defence 5 extends 1
The court’s general discretion to order an extension of time under O 31 where (he
the f.'llin.g and service of a defence. The power may be exercised €Ve! under 0
gppélcauon is not brought until after expiration of time. See the commentary
IS,
The issue of a summons seeking an extension of time to file and ser\g’no“ce >
does not stop the time from running. If the time has already expired 2"
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ursuant to O 191 8A, it is open to the plajng

given phe aring of the summons. See Schindler Lifts (HK) Lid Judgment

the

ofc‘_;’sezzggchu n (HCA 770/2003; Recorder Jat SC; 07.05.2004) (CFT) (para 23)
v .

oty ' f time to serve a defe h : :
n application for extension of nce, the court will consid
h e(r):a:O"s for the delay and the merits of the proposed defence. See Lam Chi illirg
Execut or) v Leung Hop.Fook & Ors (HCA 1590/2011: Registrar KW Lung;

04.09.2012) (CFI).

(18.2.5] Form of application for extension of time to file and serve

defence
An application for extension of time to file and serve a defence is made by summons

-eturnable before-a master. A form of summons .which may be used as a reference has
heen made available/ in. the Forms section of the judiciary website at

wwwijudiciary.gov.hk:
3,  Service of reply and defence to counterclaim (O. 18, r. 3)

(1) < Aplaintiff on whom a defendant serves a defence must serve
areply on that defendant if it is needed for compliance with
rule 8; and if no reply is served, rule 14(1) will apply.

(2) A plaintiff on whom a defendant serves a counterclaim must,
if he intends to defend it, serve on that defendant a defence
to counterclaim.

(3) Where a plaintiff serves both a reply and a defence to
counterclaim on any defendant, he must include them in the
same document.

(4)  Areply to any defence must be served by the plaintiff before
the expiration of 28 days after the service on him of that
defence, and a defence to counterclaim must be served by the
plaintiff before the expiration of 28 days after the service on
him of the counterclaim to which it relates. (L.N. 152 of 2008)

\' _
NOTES o
83.1) Where reply or defence to counterclaim must be served

grd" '8 rule 3 deals with the circumstances in which the plaintiff may respond (o
elde-fe"dam’s pleading. |
Case(s's "ol necessary for the plaintiff to respond to the defendant’s defence In mozt
On-ad use O 18 r 14 deems there to be joinder of issue in the z?bsence of a ;fespt(;r:‘sds
A trig ussion of the defence is deemed by that rule. However, if thp plz.untlf ulnn t
“’hicﬁ to Challenge any part of the defence with an allegation \fvhxch‘ iS ? ¢ 8 lygpc;,
3(1) qus‘ be pleaded under O 18 r 8, then he must respond wnt.h a reply’: i
' “Uthermore, if the defendant has counterclaimed, the plaintiff must serv
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(18.3.2]

:troduce a new cause of action.
g‘o Ltd & Anor [2010]) HKCU 1502 (CACV 126/2008; Cheung, Yeung

-8:3). les the defendant to seek ;
08.07.2010) (CA) (paras 8.1-8.3). That enab , eek consequens
leave to amend its defence so as to defend the new claim. With regard to Coﬂ:cgue:::::

amendments, see the commentary gnder O 2(3 rs. |
A reply which is inconsistent with a party's own previous pleading s Jiab)e
struck out as a ‘departure’ under O 18 r 10: Tao Soh Ngun v HSBC Int’| Trusteeoubs

[2018] HKCU 3534, [2018] HKCA 691 (paras 3, 9-16).
With regard to counterclaims generally, see O 15 rr 2 and 3 and the commentary

thereunder.

[18.3.2] Time for serving reply or defence to counterclaim

Order 18 rule 3 was amended with effect from 2009 as part of the civil Justice reforms
to extend the time for serving a reply or defence to counterclaim from 14 days 10 28
days. This is in line with the increase of the time under r 2 for service of a defence,

implemented at the same time. See the commentary under that rule. As is the case

with r 2, the lengthened period under r 3 does not apply to some proceedings which
were underway at the time the amendment came into force: see the transitional

provision in O 18 r 24.

4.  Pleadings subsequent to reply (O. 18, r. 4)
No pleading subsequent to a reply or a defence to counter-claim
shall be served except with the leave of the Court.

NOTES

[18.4.1] Leave to serve subsequent pleadings

At one time, pleadings commonly continued for round after round” Nowadays, O 13
r 20 deems them to close no later than 14 days after service of the réply and/or defence
to counterclaim. Order 18 rule 4 requires leave for any subseqent pleading. LeaVe
will not be granted unless there is a real need for the subsé ﬁfeﬁapleadingr Great Tower
Development Ltd v I0 Luso Apartments [2021] HKCU L1 SJZO?.U HKDC338 {pars
6-11). In First Laser Ltd v Fujian Enterprises (Holdings) Co Ltd & Anor (2000
HKCU 1502 (CACV 126/2008; Cheung, Yeung/&Yuen 1A 08-%2010) (CA) (P a;nas

pleaded under O 18 r 8, Where there is a split tri ed to ena?

_ _ : split trial, y be used f0
p;im? (o refine issues on quantum following trial on liability, but any such SUbsoeq:i‘:;
st::: nllgrgntmt?yl not make claims outside the scope of the indorsement of dj;m A

oI claim: Magic Score Ltd v Hongkong & Shanghai Banking COTP sul -camling

ings
[2023) HKCU 2958, [2023] HKCFI 1795, the parties had filed five sets ogf‘g:lea\g(l)?ﬁd
i

ead of

rCQUifiﬂg the judge at a trial to adiud; ;
: judicate on seven sets of pleadings from (0
camps of protagonists, which would pe undesirable, the cl:)ourt gave direction®
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CacIngs 18.5A.1

—

e —

o s e the pleadings into three sets, comprising a Fresh Statement of Claim, a

amat
?‘Tcilthefence
gervice of pleadings in Summer Vacation (0. 18, . 5)
5 pleadings or amended pleaflings shall not be served during the
qummer Vacation, except with the leave of the Court or with the
consent of all the parties to the action.

and a Fresh Reply.

e e—
e

| i
NOTES

(8.5.1] Effect of Order 18 rule 5
182 of O 18 r 5, pleadings are not to be served during the court’s summer

irtuc
By V! hich is the month of August. The rule should be read together with O 3 r

yacation, W , , : )
3and s 31 of the High Court Ordinance (Cap 4) by which the running of time during

he month of August is:suspended.
The English.equivalént of O 18 r 5 was repealed in 1990 along with companion

legal provisions there suspending the running of time during the court vacation in
that jurisdietion.

5A-~ Filing of pléadings and originating process (O. 18, r. 5A)
(L.N. 122 of 2017)

(1) ~Subject to Order 3, rule 5(3) and subject to the provisions of
this rule, every pleading and originating process shall be filed
in the Registry within the time during which that pleading
or originating process may be served by him on any other
party.

(2) A party may apply to the court for further time to file a
pleading or originating process on a summons stating the
further time required.

(3)  If a party fails to file a pleading or originating process within
the time allowed under paragraph (1) or further time allowed
under paragraph (2), he shall not be at liberty to file that
Pleading or originating process without the leave of the Court.

ﬁOTES\

[18.5 =
Orde;A 1?;] Origin and scope of Order 18 rule 5A il
fule SA provides for the filing of originating process and pleadings in the

€O .
eqﬁir\t,arﬁis-"y‘ The rule is unique to Hong Kong in the sense that there was no
Ules wey ' the former English Rules of the Supreme Court. When the Hong Kong
Pleadingse amended to bring them into line with the then English rules in 1988,
r(?quiremewere not required to be filed in England, but Hong Kong chose a filing
OCedure ?{t England has now followed Hong Kong in this regard. The Civil
“Xamp]e Cpllles 1998 introduced filing requirements for some documents. See, for
See ais R 7.4(3) for particulars of claim and CPR 15.2 for defences.
for e inu(: PP. 24.1, para 9 which provides that certain other documents generated
Malemene ¢ litigation process, specifically lists of documents, hearsay notices, Wilness
and expert reports, need not be filed unless there is a specific direction of
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al requirements (O. 18, r. 6)

(18.6.1] \
6. Pleadings: form
(1) Every pleading in an action ml'lS? bear on its fy,. .
(a) the yearin which the writ in the actiop
the number of the action,

(b) the title of the action,
(d) the description of the pleading, and

(e) the date on which it was served.,

2) Every pleading must, if necessary, be divided in¢,
( numbered consecutively, each allegation beingasragmpm
convenient contained in a separate paragraph, O far g

(3) Dates, sums and other numbers must be ey
pleading in figures and not in words.

(4) Every pleading must be indorsed—

(a) where the party sues or defends in person wiq ..
name and address; » With

(b) in any other case, with the name or firm and pyg,
address of the solicitor by whom it was served, ang aﬁ:
(if the solicitor is the agent of another) the name o fip,
and business address of his principal.

(5) Every pleading must be signed by counsel, if settled by him.
and, if not, by the party’s solicitor or by the party, if he sy
or defends in person.

Presseq .

NOTES

[18.6.1] Practice Direction 19.1 — formal requirements of pleadings
Part I of PD 19.1, in effect since 1 February 1999 stipulates, pursuant to O 18 ¢6
that pleadings which are required to be served must, when presented for filing i the
High Court Registry, bear the date or dates on which sérvéd., The full textof (he
Practice Direction can be viewed on the judiciary’s webSite at www.judiciary.gov-hk
or that of the Hong Kong Legal Information Institute/atwww.hklii.org, both of which
are accessible by the general public free-of-charge.

[18.6.2] | Rule 6(5) - pleadings must be signed itar

The requirement of O 18 r 6(5) that every pleading be signed by counsel or sollc'llN'

or by d}e party if in person, is not to be read literally. In Max Share Lid & Ma.r,:jaﬁ

fat Chi (No 1) [1998] 1 HKC 123 (CFA), the Court of Final Appeal dism**

application to set aside a party’s case which appeared not to have been SIZN° &

:lcxfho;di“ce with the equivalent rule in the CFA Rules, referring (0 the folo*™
rities:

_ 18
W “ondon County Council v Agricultural Food Products Ltd | 1955) z,u?,inl if
where it was said ‘at common law a person sufficiently signs @ doc

'L1s signed in his name with his authority by somebody else’-
(b) R v Kent Justices (1873) LR 8 QB 30§’ -ywhere a statule requires

docu ' o) o ) . the §
ment be signed it is a question of construction whether *. ;

displaces th | SIE
T ¢ common law ru : es a persond
indispensable’ le and ‘mak P

330

Pleadings

—— an v J Eban Lid [1954] 1 QB 550 - where

pod . .
ggnawre was considered sufficient,

sidered the common practice of printing counsel’s name z
ptable. the end of 2

[18.6.3]
a rubber stamp facsimile

O < may be in either Chinese or English: Basic Law, art 9: Hioh Vi

o (UZ e of Language) Rules (Cap SA.), T 4. However, a plead%ngiﬁgﬁlc? Invc;:
Pr en in @ mixture of the two languages: if in an English pleading it is necessary
be w:lu de Chinese words, such as allegedly defamatory words spoken in Chinese an
(o in ranslation should be provided. See Cheung Kong (Holdings) Ltd v Chan Wai
tip Alber (2000] 4 HKC 591, approved by the Court of Appeal in Chan Kong v Chan
(i Chai Medical Factory (HK)Ltd [2009] 2 HKLRD 455, [2008] HKCU 1407 (CA)
See also the eommentary under O 63 r 3A concerning the language of

(para 21). |
documents filed in.court.

In True One Design & Decoration Co Ltd v Ho Po Yin [2015] 6 HKC 260 (DCCJ
104/2015; DDJ Ludwig Ng;.21.07.2015) (DC) (para 19), the writ and statement of
Jaim werd in‘English, butthe defence was filed in Chinese. The court dismissed an
application to require the defendant to provide an English translation. Although it was
.undesirable’ for the pleadings to be in different languages, the court put more weight
onconvenience and cost-effectiveness given the fact the plaintiff had not been able

widentify any.concrete prejudice or confusion.

7. Facts;, not evidence, to be pleaded (O. 18, 1. 7)
(1)» Subject to the provisions of this rule and rules 7A, 10, 11 and

(2)

(3)

(4)

12, every pleading must contain, and contain only, a statement
in a summary form of the material facts on which the party
pleading relies for his claim or defence, as the case may be,
but not the evidence by which those facts are to be proved,
and the statement must be as brief as the nature of the case

admits.

Without prejudice to paragraph (1), the effect of any
document or the purport of any conversation referred to in
the pleading must, if material, be briefly stated, and the
precise words of the document or conversation must not be
stated, except in so far as those words are themselves material.

A party need not plead any fact if it is presumed by law to be
true or the burden of disproving it lies on the other party,
unless the other party has specifically denied it in his pleading.

A statement that a thing has been done or that an event has
occurred, being a thing or event the doing or 0CCUITENce of
which, as the case may be, constitutes a condition .prec.ede!.lt
necessary for the case of a party is to be implied in his
pPleading.
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L18.7.1L \
P e

ing - Order 18
neral rules of pleading ru
'?t};lgeeading are expressed 1n O 18 r 7(1), Which shoy)g
| l;utll?: Order as a whole. They may be expressed as £,

al facts relied upon :
(1) Plead only rgarﬁl’:gff gleading which can ’be discerned ﬁom 018, 0,
The first gf(;le]ea d ‘only ... the material facts’ relied upon. This i taken mls thy
party shou rgpriate to plead averments of an argumentative naype subm%-m“
it is not 2;Pgoncrete Lid v Concrete Producers Ass’n of HK [ 44 [2014) HKC'USSI%
See EXC;'B 3/2013; Lam VP, McWalters JA & Poon J; 25.06.2014) (CA) (paras 15
(CACV - the Court of Appeal also hlghhgh,ted the requiremeny (1) ‘hz~l3),
n tha-ta]cafsac}s be pleaded ‘in a summary form” and that Cvery pleading Mgy
mater the nature of the case admits’. Reference may alsq be made 10 Migg
o asC uncil v Nathan [1937] 2 KB 272 where an allegation that X clex
f:tl:lf’yto zupport Y was said to be a ‘submission of law rather th
1

the court A0 2 Statemey;

: as ignored by the court, |
fac'tn?ix;da:’pcctgo f r 7(1) has also been taken to mean that a Pleading neeg N0t s o
the conclusions, or legal result, it is hoped to persuade the court (o draw, See Plilpy

lipps (1878) 4 QBD 127. In the frequently cited case of Re Vandervej's 7,
FI\Z}‘EI)IIEII);%] Clz 269, [1974] 3 AL ER 205, 213, Lord Denning MR said:

It is sufficient for the pleader to set out the material facts. He need not stale Lhe'legd
result. If, for convenience, he does so, he is not bound by, or limited 10, what'he ik

stated. He can present, in argument, any legal consequence of which the, facts Dermit

See also Drane v Evangelou [1978] 2 All ER 437, 440, [1978] 1'WIR 455, 458

quoted with approval in Yeung Wah James v Alfa Sea Lid (199311 HKC 440 (HCA
426/1992; DHCJ Yeung; 08.06.1993) (HC).

In Vandervell, it was held that a claim that property”was held in trust couldbe

founded on a pleading that one person gave the property to, another toHoldforhis
former’s benefit; it was not necessary to plead ‘trust’.expressly.

The Vandervell line of authorities was called Into question in the Hong Kong (].‘(ocuz
of Appeal in Mui So Bing v Wan Chi Shing & OFs (2020] 1 HKC 85, IZOIQLH 7
1341 (para 21.1 et seq). There (at para 22.3),"Yuenr'JA noted'that'© 18 r 7 ‘does

<. A & . - l
refer to legal consequences’: that O 18 r 11¢'provides that a party may raise any pon
of law in a pleading’, and continued (para 23:1): ‘

. in Re
- legal practice has changed significantly in the 45-years since those 'l)aslshafgﬂ‘ »
Vandervell, and the notion that a legally qualifie@ pleader may plead O"gd the cout
plead the facts with a specific legal consequence)ydeaving his opponent aemes) g
have to second-guess what legal consequétice, (or other legal consequ

ing objectiV®
choose o argue at trial or on appeal, is in my-yiew inimical to the underlying ®
of the Civil Justice Reform.

263 [(2013] HKCU 2272 (para 21), it is ‘the plea
’thc :evidencc, and not the other way round’.

1764, ¥I71FE. To put it another way, all the
Plsaid in Sinoearn Int’l Ltd v Hyundai-CCECC

Judgment of Bokhary J
Marden (1994 5 gk

U __Pleadings [18.7.2]
— [t is an elementary rule in pleading that when 3 s

| tate of facts is relied on, it i
llege it simply without setting out the subordina

?t org the evidence sustaining the allegation,

]

(Note - the wording in the ER report is slightly different).

83 (para 8). Pleas which infringe
this aspect of the rule may be struck out. See TotalLubricanss HK Ltd & Ors v de
[

Chanterac & Ors (HCA 1694/2008, Poon J; 15122009) (CFI)

(para 18).
3) All the material facts must be pleaded. |
( zder 18 rdle 7(I)requires that the ‘material facts’ on which a party relies be pleaded.
S?Material’ facts for this purpose are facts ‘necess

ary for the purpose of formulating a

ded issues that define the scope of
If there is no allegation of an essential
sible and the claim or defence cannot

George Wimpey & Co Ltd [1969] 1 WLR
material facts must be pleaded. As Ribeiro

element, no evidence thereon will be admis
succéed: Bruce (above) (at 294), Waghorn v

Joint Venture (a firm) (2013) 16
HKCFAR 632, [2013] HKCU 2273 (CFA) (para 30):

c€ave to amend its pleading, and will likely face costs
ts thrown away, as in Davie v New Merton Board Mills
UdF“95‘6] I All ER 379, [1956] 1 WLR 233.

€ specific types of facts that are expressly required to be
mmentary under O 18 r 8.

[18.7.2)

What pleadin should do
A usefy] precis . o

of the law and practice relating to pleadings can be found in the
A in Aktieselskabet Dansk Skibsfinansiering v Wheelock

13 C 264, 269-70 (CACV 24/1994; Bokhary JA & Liu J;
07.1994) (CA) (para 24). The learned judge said:

Our Procedure aims to ens

fairly, Openly, free from
altainment of

ure that litigation, particularly the trial itself, is conducted
surprise, and without unnecessary delay or expense. I.n t{ne
that objective, pleadings have a fundamental role to play. Acconch:)hg Y,
ngs which pleadings should do. Ideally, they would do e;n
In any event, they must do them by the time they have been properly

there are 4 number of thi
from the outset.
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