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18.  PLEADINGS -

———. —

1. Service of statement of claim (0. 18, r1)
Unless the Court gives leave to the con

on thewnt,theplainﬁffmustscneamtmmddimmdnddcnd-uwl

74 Service o ce (0. 18,r.2)

(1) S‘E:k%‘ paragraphs (2) and (3), a defendant who gives sotice of
intentio‘uﬁ&mﬁd an action must, unless the Court gives leave to the contrary.
serve ﬂ‘é@cf on every other party to the action who may be affected thereby
bggo'(e*t@explratxon of 28 days after the time limited for acknowledging servwce

9£ﬂ|§imt or afterthe statement of claim is served on him. whichever is the later
(L.N. 217 of 2

O*"‘“ 2) {D mmons under Order 14, rule 1, or under Order 36, rule 1. i
) 'servedm endant before he serves his defence, paragraph (1) shall sot have
effect i tiontohimunl&bytheordetmndeudns—-.h‘.dvu
leave'to defend the action and, in that case, shall have effect as if it required him
toMehisdefencewimmzsdaysmamnﬁgaumuwus.a
(@berperiodasmaybespeciﬁedtbetﬁn.

(3) Where an application is made by a defendant under Order 12, rule 5 1)
or (2), paragraph (1) shall not have effect in relation to him unless the application =
dismissed or no order is made on the application and, in that case, shall have «ffect
as if it required him to serve his defence within 28 days after the final determination
of the application or within such other period as may be specified by the Court.
(L.N. 153 of 2008)

3.  Service of reply and defence to counterclaim (O. 18, = 3)

(1) A plaintiff on whom a defendant serves a defence must serve a reply
on that defendant if it is needed for compliance with rule 8: and if no reply &
served, rule 14(1) will apply.

(2) A plaintiff on whom a defendant serves a counterclaim must, f he
intends to defend it, serve on that defendant a defence to counterclaim.

(3) Where a plaintiff serves both a reply and a defence to counterciaim
on any defendant, he must include them in the same document.

(4) A reply to any defence must be served by the plaintiff before the
expiration of 28 days after the service on him of that defence, and a defeace
counterclaim must be served by the plaintiff before the expiration of 28 days
after the service on him of the counterclaim to which it relates. (LN 153 of 2008y
4.  Pleadings subsequent to reply (0. 18,6 4) ' '

~ No pleading subsequent to a reply or a defence to w. “ be
served except with the leave of the Cowrt.

s =3 ki paihh wromads sl 358 & %
! : » ._; . ""’i“.& "‘ BT A" I e " '




[ORD25.01}) The Rules of the District Court
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July 2010, HCA 198/2010) (CFI); Resource Development Ltd v Swanbridge Lid
(unreported, 31 May 2010, HCA 1873/2009) (CFI); € Y Foundation Group Ltd v
Yung & Ors [2012] HKCU 781 (unreported, 13 April 2012, HCA 933/2011) (CF),
The Mediation Notice, Mediation Response and Mediation Minute shall be filed
in court and these documents may be taken into account by the court on questions
of costs: Practice Direction 31 ‘Mediation’, para 15; and see Bhana v Ocean Apex
Trading Ltd [2010] 6 HKC 209 (DC).

Discovery

In the meantime, the parties should proceed with discovery without the need to wait
for an order of the court and try to agree on the directions for modifying discovery
obligations or on the manner of their implementation with a view to achieving
economies in respect of discovery: Practice Direction 5.2 *Case Management', para §,

Case Management Summons
Following the filing and service of the timetabling questionnaires, a party is (o take
out a case management summons, which, like the summons for directions in the
previous regime, serves as the mechanism for the continuing management of the case
by the court and the umbrella under which interlocutory applications may be made.
Registrar Au Yeung stressed the importance of including all proposed directions in
the timetabling questionnaire in the case management summons: Bank of China
(Hong Kong) Ltd v Sze See & Ors (unreported, 15 July 2009, HCA 2383/2008) (CFI).
A sample form of a case management summons is provided at Practice Direction
5.2 ‘Case Management’, Appendix B. In deciding what interlocutory applications
to make under the case management summons, the parties are advised to bear in
mind the following matters: (a) Parties should actively consider what interlocuto
applications they will take out and endeavour to reach agreement on directs
(b) Parties should focus on the relevant issues. Proliferation of efforts on 1

the proper course is to take out the appropriate application as 0o
They should not send copies of correspondence to the court foradj
15

papers and the court will not respond to it; (d) Unnecessary a
interlocutory applications should not be made and will not
applies 1o unnecessary and unreasonable opposition.
costs orders summarily assessed; (¢) Unnecessary h gs
circumstances where directions could fairly be given on paper
hearing, the courts will do so: Practice Direction 5.2 ‘Case M ra 0.
Order 25 rule 6, which is designed to request parties at - management
summons stage of the proceedings to provide all information and produce fal'l'f.
documents as the court may reasonably require for the purposes of enabling it to-
properly deal with the case management summons is not designed for the ’i";-‘:
striking out a defendant’s defence for inaction or anticipated failure in tumfng:l'l 10
a scheduled trial: Hangzhou Lianluo Liaison Interactive Information ’Teclmo
Led (Wi B4 85 BAHE R A IR/A 7) v China Digital Culture (Group) Lid

(¥ WS S 44418045 2 1) (2024) 6 HKC 635, [2024] 4 HKLRD 701
HKCFI 2460 (10 September 2024). o) R S

Case Mana

P geTent Summons and Conference
Determining Timetable [ORI28 41

5.2 ‘Case Management’, para 22. Where a hearing is
or default of a party h as failure to comply with
Management’ Of co-operate), the court may
het party who has attended the

ts, and/or order them to be paid
ement’, para 47,
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The Rules of the District Court

—————

s in order to compile a joint report for the trial [as discussed in

the Judgmcm of Lam J in Chok Yick Interior Design & Engineering Co Ltd
v Lau Chi Lun (t/a Chi Hung Construction Engineering Co) (unreported, 5
May 2010, HCA 1480/2008). The parties should note that the court has the
jurisdiction to disallow the party, whose expert has failed or refused to comply
with its direction of having a joint meeting with the other party’s expert,

to adduce his evidence at trial. ... In summary, I set out the considerations
the handling solicitors should takc as the checklist for the preparation of
the case management summons: (1) Mediation certificate — advise clients
on costs and to seek information from the Mediation Information Centre
at the High Court Building, which is free of charge; (2) Discussion with
the solicitor of the other party or parties on the 1ssues of disputes and the
hest course to take for the resolution of clients’ disputes; (3) Timetable for
parties to make arrangement for mediation; (4) Should there be a short stay
of the proceedings, if so, for how long? If not, what are the reasons? (5) The
further conduct of the proceedings and the best course to take in order to save
time and costs if mediation fails; (6) Fill in the Timetabling Questionnaire
with caution; (7) Where there is an application for leave to adduce expert
evidence at the trial, beware that the Court will raise the following issues
at the hearing: (a) the part of the pleadings on which expert evidence is
required; (b) the names of the experts, the areas of expertise required with
specific directions on the framing of the questions for the experts to answer
for the resolution of the disputes; (¢) Single joint expert to be appointed, if
not, why not?; (d) Timetable for joint meeting of the experts on a without
prejudice basis to work out the single joint report, in which the experts set
out the issues agreed and the issues in dispute, with their respective reaso

to support their views in dispute; (e) The time for the compilation b
single joint report; (f) If parties consider it is not appropriate to ha
meeting between the experts and to compile a single joint report,

h

parties have considered the above and made the proposed
court’s approval at the hearing. If, on the other hand, th
unprepared for the hearing, the court may refuse to
adjourn the case management summons (0 ano
costs between the parties or from their respective
fix the Case Management Conference for the parties t0o. In
also like to express my own view on the timetabling questi
guestionnaire for the adjourned hearings subsequent to the
timetabling questionnaire for the case management summons should set out
all the outstanding matters. If the case management summons hearing Is
adjourned to another date, the parties may rely upon the first timetabling
questionnaire unless there are drastic changes, for which, the first timetabling
questionnaire is no longer applicable, then the parties should file and serve
a fresh imetabling questionnaire, bringing the drastic changes to the court S
attention. This applies the same to the case management conferenoe whem
listing questionnaires are prepared in accordance with para 24 of Practic
Direction 5.2. Under para 32(4) of the Practice Dnrechon, the Couw ,;’"

' m;p{:#

and listing
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adjourn the case management conference to another date, which. in my view,
iIs a continuation of the previous case management conference though i« =
called the second or the third case management conference. It can be seen
that it requires substantial time for a solicitor 1o prepare the timetabling
questionnaire or the listing questionnaire, with all the particulars w0 be
verified. The court can rely upon the information in the first questionnaire
and make directions, with a view to reducing and limiting the scope of
outstanding matters. As such, it will be a waste of time for the solicitors
prepare a fresh questionnaire each time, simply to repeat what they had twold
the court in their previous questionnaire. The solicitors have the obligation
to inform the court at the adjonmed hearing such minor changes that have

owever, the court may, in appropriate cases, order that the
uld put in a fresh questionnaire for the adjourned hearing of eather
management summons or the case management conference.

Mi ates
‘@ etable is to determine will be a firm one, with milestone dates
Q date fi case management conference, a pre-trial review or the tmal.
a trial xed by the Court) not capable of variation by agreement between

O ¢ Court is not going to vary a trial date or trial period save ‘in very
circumstances’. See Final Report, para 380. Parties have been advised
the purpose of determining whether the most exceptional circumstances
to justify varying a milestone date, late instructions from client, change
Qc team of lawyers and the absence of prejudice to the other party which cannot
be compensated for by costs will not be treated as MM
Practice Direction 5.2 ‘Case Management', para 42. For proc | |
an originating summons, the substantive hearing of the applicatios | ,
is a milestone date; see Lin Chien Hsiung v Lin Emﬁnmw
HKCFI 340 (28 January 2022); The JMMW .-
Huaxin Group (Hongkong) Ltd (in lig) v Hu in Min ,' ¢ Industry I
Lrd (HEREPEAT R A ) [2024]) chusm 2024] HK
2024). The Court would thercfombo i 1S
set. Where therensanordersettim adline

L o
-’r:‘),_,""_ >

late applications require an,.‘,“ ion a i should % P
Court being satisfied with the explanation for the delay. F f"ifr~‘~"““ e :f:“‘.'_"f‘
late application shoql(ln t be entel M ""“TW“‘._\. 'f'.‘_”"."w. .’".':; raft of the proposed
aPPhcatloni savegf‘ » : n’mﬁf““"’“*‘"""“?\"‘ '. \—‘j'f{f S _~. = T - S\
Kit [2014] HKCQ‘L-;; ' ‘
Him [2023] HKCU w‘*"?’e"f‘““fu fif'::;:-:%fé 95 (24 February 2023).
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The Rules of the District Court

[ORD25.01)

- ' ’ lable to read into documents
the court in the first place, in respect of the ime aval |
filed and served completely out of ime and at the very last minute: Wong Fong Yuk
v Wong Hing Sing & Anor [2017) HKCU 1408 (unreported, 6 June 2017, DCP]

1694/2013) (DC). .
Cases cannot ‘go 10 sleep’ after milestone dates have been set. If the plaintiff

fails to appear at the case management conference or pre-trial rcv.ic\.v, the Court is
to provisionally strike out the action, subject to the right of the plaintff to apply for
restoration of the action before the expiry of three months from the date of the case
management conference or pre-trial review, as the case may be. The Court 1s not to
restore the action unless good reasons have been shown to the satisfaction of the Count,
On the other hand, it is to be noted that only the claim of the non-appearing party, and
not his defence against the claim of the opposite party, would be provisionally struck
out pursuant to the rules of court; see Jindong Securities Ltd v Golden World Motors
(International) Ltd [2021] 5 HKC 87, [2021] HKDC 636 (28 May 2021).

Case Management Conference
A case management conference is a critical stage in the proceedings and for most of

the cases virtually the only milestone event before trial. It 1s not a second opportunity
for the parties to ask for directions which they could have sought after they have first
filed their imetabling questionnaires: Practice Direction 5.2 ‘Case Management’,
para 28. A case management conference might be set with its date the first milestone
date in a heavy case with complicated procedural matters, since such circumstances
make it difficult to fix a realistic trial date or trial period at the summons for directions
stage. The date of the case management conference will probably be set for a time

when it is envisaged that most of the outstanding pending interlocutory disputes ¢
would have been dealt with. Directions will then be made setting out the steps to Q

taken up to the case management conference. See Final Report, para 385, ¢
Parties are expected to have complied with the timetable laid down by %1

by the ume of the case management summons. Unless sufficient ground n l
shown to it, the court will not grant extensions of time for compliance. S, !
xecutin |

o

grant of extension will most likely be on an unless order basis
sanctions: Practice Direction 5.2 ‘Case Management’, para 29.
Not less than seven days before the date fixed for a case m ent confi
cach party shall file and serve a listing questionnaire, uires t
provide information on the progress of trial preparation infterms of co
steps or decision having been taken and give explanation for not being
the taking of particular steps or decisions. The party is also r
court of his preferences in listing and give an estimate of the length trial and the
carliest date that the case can be ready for trial. The party is further required to provide
information on related proceedings, attempt(s) on mediation and a summary of the
brief factual background of the case and the issue(s) to be tried. Practice Direction 5.2
‘Case Management”, Appendix C. The parties are also expected to indicate accurately
and fully the extent of further interlocutory applications or appeals to be madeTbe :
later in time and the closer 1o a trial date an application is made, the less likely ntgg .

for the Court to entertain it: Practice Direction 5.2 ‘Case Management’, paras 30,
31. See also Bank of China (Hong Kong) Lid v Sze See & Ors (above),Bven;;xL he
parties have agreed to attempt mediation, that does not mean thatacadqmanagg
conference will be adjourned. What the court will do is to take into m@nu

%o

Case Management Summons and Conference [ORTIS A1)
e ST TTTONS ONg Conference  [(ORDISH)

nccticdndf.ol' l:fdiat{im mmaygivelemtomdmn for trial if there are no other
outstanding directions, thus ensuring that mediation and. if necessary, litigation, w:

proceed at reasonable speed. Thus parties are expected to comply \mb':,ll m':
and Practice Direction 5.2 ‘Case Management® once a case management conference
is fixed, including the filing of a listing questionnaire for the purpose of the case
management conference, a useful tool to inform the court the outstanding directions
to be complied with. The listing questionnaire also binds the parties so that if 3 party
confirms that he has no further interlocutory applications, the court will him 1o that
confirmation and set the case down for trial if appropriate: Hui Ling Ling v Sky Field
Development Ltd [2009] HKCU 1216 (unreported, 22 July 2009, HCA 35/2007)

(CFI). If a trial sought, the parties should lodge with court together with the
listing questio rtificate (preferably prepared by counsel who will handle the
trial) giving ti ates of how long that legal representative proposes to conduct
his case the stages of opening submission, evidence-in-chief of each of his

‘ , cross-examination of each of the other party’s witnesses, and his own

cl% missions, without taking into account the time estimates of other party:
Gﬂ;\f irection 5.2, ‘Case Management', para 25.

les to litigation should give careful and thorough consideration from an carly

Otagcofp ings to the steps that will need to be taken leading up 1o and at the

trial. In {he Lontext of documentation for use at the trial, parties should consider

from the Outset, and in any event, by the time that discovery is undertaken, whether

t’may be necessary to seek to obtain documentation from non-parties for

or
@ the proceedings. Where this is thought necessary, consideration should be
Q. n to whether such documentation should be the subject of a non-party discovery
P

plication, or (where for example, the documents needed can be identified with
some precision) the subject of a subpoena duces tecum. In either case, the need for
the relevant application should be made known at the case management conference
stage, o that any disputes can be resolved in good time before trial, thus avoiding.

any risk of disruption to the trial: Waddington Ltd v Chan Chun Hoo Thomas
[2013] HKCU 1727 (unreported, , 19 July 2013, CACV 7y ,' 3} (CAY (endo
the like-minded approach taken by Poon J in Big Island
v Wu Yi Development Co Ltd & Anor [2008) " J 563 (u

2010, HCA 1957/2005) (CFT) with respect to witnesses). See als
Mang Fan Lin [2019] HKCU 168 'HKCFI 1185 (6 May
management at the case mana, \ce includes, inter :
issues and giving dircetior
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[ORD25.01] The Rules of the District Court
ooy

Igation 1 ! derlying objectives:
obligation imposed by O 1A r 3 to assist the court to further the un es:
le"tgech Industries Co Ltd v Leung Wai Kit [2014] HKCU 1186 (unreported, 16 May

2014, HCA 1360/2011) (CFE1).
The court will at a case management conference:

(a) review the steps which parties have taken in the preparation of the casce,
and in particular their compliance with any directions that the court
may have given;

(b) decide and fix a timetable for the steps which are to be taken by the parties
to secure the progress of the case in accordance with the underlying
objectives;

() ensure as far as 1t can that all admissions that can be made and al|
agreements that can be reached between the parties about the matters in
1ssue and the conduct of the claim are made and recorded;

(d) adjourn the case management conference to an other date, fix a date for
pre-trial review, or fix the trial date or a trial period; and

(e) ascertain the parties’ attempt or intention to undergo alternative dispute
resolution: Practice Direction 5.2 *Case Management’, para 32,

The court has power to provisionally strike out an action under r 4 where the plaintiff
does not appear at a case management conference, subject to an application by
the plaintff for restoration of the claim. In the application, the plaintiff must first
explain the absence to meet the threshold of showing ‘good reasons’. Then the court
will consider whether, as a matter of discretion, it should grant the restoration. If the

court decides to restore the claim, the court may consider conditions to be imposed.
The following are not good reasons:

(a) the parties engaging in mediation; >
(b) complications in multiple actions.

While mistake or oversight by solicitors may constitute a good reason, it i
upon the solicitor to explain how the fault came about. The plaintiffs
that he has reasonable prospects of success. A defendant who
impose conditions for the restoration should propose the condit@

of security or other conditions are required, details should ento enable
to come to a fair decision: World Chinese Business Inve '
v Shine Rainbow Marketing Ltd & Ors [2010] 2 HKC 29

[2014] HKCU 263 (unreported, 29 January 2014, HCA 656/2010) (CFI): %4 v
R BE & Anor [2025] HKCU 5451, [2025] HKCA 868 (26 September 2025). The
court has the power to order restoration of an action limited to the issue of costs: Lee
Yuk Tsan & Anor v So Kwai Chung & Anor [2022] 6 HKC 117, [2022] HKCFI 2235
(22 July 2022). The court is entitled in an application for restoration of the claim to

consider whether part of the claim not only lacks reasonable prospect of success but '
is actually hopeless, so that in a clear and obvious case, it may conclude that such pdlt
of the claim would have been liable to be struck out: Wong Kar Gee;Mimi;v.rApp‘}ie&
Development Holdings Ltd [2016] 1 HKC 350 (CFI). However, the court should not

s -, @ 5-
- U ety A I

in such an application hear the merits on the matter unless it is so clear that there is no
real answer to it: The Real Estate Developers Association of Hong Kong v Building

| 'O

L
-
.‘l
%
| |
o
=

- [ORT2S M)
Authority [2015] HKCU 1176 (unreported, 14 M 1
and Kharma Greater China Ltd #2015, HOMP 1146/2014) (CA.

1941, [2019] H 71 (24 May 2019).
The Cou ing a proactive role following Civil Justice Reform af the

case m cofercnceraisewithﬂtepcﬁainmeabmofnm
whethe%r: real issues to be tried and strikin
‘ y unsustainable and enter i !

2009,

91/2008) (CFI) (followed in Huang Neeracha v Osim (HK) Co Ld
[2 '

CU 1442 (unreported, 28 June 2010, DCPI 1885/2009) (DC)).
court must be vigilant against attempts to derail the timetable set. Where there

rder setting a deadline for making interlocutory applications, late applications

Q@:ire an explanation and should not be entertained without the court being satisfied

<,

with the explanation for the delay. Further and in any event, a late application should
not be entertained in the absence of a draft of the proposed application save for
exceptional reasons: Raytech Industries Co Lid v Leung Wai Kit (above). ¥
Failure to observe milestone dates, to adhere to the timetable laid down by the courr.
and case management orders in respect of the hearing of an assessment of damagescan =~
lead to the court striking out the plaintiff’s claim and ordering the plaintifi’s solicitors
to bear all the costs thrown away on both sides as a result person
should not be taken hostage by the legal rey
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¢ Rules of the District Court

ORDNAY e Reles o D ST ST
Godfrey Lam J set out a number of relevant

2013] HKCU 254 (CFD),
2 HKLRDCL?‘:KL’ Wh]en yching an application to vacate trial dates on the ground
ey lication for vacation of trial dates 1s based

lability of witnesses. Where an app
gfxuﬂn: munavmlthlht)' of a relevant witness, the appropriateness and feasibility of

receiving oral evidence via videolink should be considered, on the Emdcmtanding that ‘
although traditionally the adjudication of civil disputes usually requires the attendance ]
of witnesses at a trial for adducing their evidence by the conventional mechanism
of examination-in-chief and cross-examination, there is in contemporary litigation F |
a greater willingness to receive certain evidence by other media, for example via %
videolink. in furtherance of the interests of promoting efficiency and expedition and |
avoiding unnecessary time, COSts and complexity, so as to reach an evaluative judgment |
in exercise ofits discretion that is not confined to bilateral inter partes considerations as |
the court will also be alert to material considerations on the administration of justice,
ie. the court’s ability to determine any claim in accordance with the interests of justice
and fairness to both parties: Skyrun Light Industry (Hong Kong) Co Ltd & Anor v Swift
Resources Lid & Ors [2017) HKCU 2160 (unreported, 19 July 2017, HCA 1278/2014)
(CFI). The solicitor has a positive duty to inform the court in a timely fashion that, due
to his or her client’s physical condition, he or she can no longer be able to give evidence
in the usual way at the trial so that appropriate arrangements can be made and suitable
adjustments to the length of the trial will be provided for: Ho Yuk Yee v the S-J for
and on behalf of Food and Environmental Hygiene Department [2021] HKCU 3808,
[2021] HKDC 910 (12 August 2021). When a medical disability is being relied on as
a ground of adjournment, the court must, apart from taking into account all relevant
circumstances including matters such as the nature of the claim and the antecedents
of the litigation, examine the medical evidence the applying party has adduced for the Q

purpose of considering the genuineness of the complaints; and if they were found to

B
genuine, their nature and the seriousness of the conditions: Ma Yong Mei v Chen

al

'
:i

Lam [2014] HKCU 2540 (unreported, 4 November 2014, DCPI1 631/2012) (DC)
it is sought in a personal injuries action for trial dates to be vacated on
the plaintiffs were not in good health and condition to be able to pre

at trial, it would be more helpful if medical experts were made a\‘::&
concerns about varying a milestone date and, when preparing re p
application for an adjournment, the relevant experts should
ameliorative measures could be put in place if the party or
evidence and to explain, if this were the case, why such amelio
be sufficient to address the perceived difficulties. This would assist
an assessment on an informed basis as to whether an adjournme
that particular stage. An unexplained recommendation for an adjournment, even if
accompanied by a diagnosis of the condition of the patient and the proposed course of
treatment, does not serve the same purpose. Such experts must also be prepared tocome
Lo court to give evidence to support his or her opinion if necessary, although it is not E
intended that applications of this nature become mini-trials in themselves. The declsmn
as 1o whether a trial should proceed due to the delicate state of a party’s or witness’ 818(0}
of mind is one for the trial judge and not solely for a medical expert. If this were nc .T
the case, there would be a real danger of the pace of litigation being dictated bya DA \s,*
and his medical witnesses and this would be contrary to the spmt of the C@ﬂﬂ istice
‘Rcform and its underlying objectives. The court must seek to arrive atﬁa dc }..iﬁ tion

: MRS W

‘.

e |
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that is fair to both parties. It is nof right, as the plaintiffs assert, that the adjournment of
the trial will cause no prejudice whatsoever (o the defendant. The defendant slso has
an interest and entitlement to the proceedings being brought (o a conclusion as soon s
rcasonably and fairly practicable. The adjournment of the trial will inevitably increase
the burden of anxiety on him: Law Yin Pok Bosco v Dr Chan Yee Shing [2012] HECU
2647 (unreported, 2 November 2012, HCMP 2256/2012) (CA); Elijah Saatori v Raffies
Medical Group (Hong Kong) Ltd [2017) HKCU 2331 (unreported. 13 September 2017,
HCMP 3224/2016) (CA). Medical evidence sought to justify an adjournment of 2
milestone date must address the issue of whether the party concerned is unfit 1o attend
the trial because of his medical condition: PMCL also known as EMC also known as
KLMC v AKK also own as KAK&Anar[ZTM] HKCU 5617 (2 mm

7] HKCU 504 (unreported, 24 February 2017, HCA 821/2011) (CFI).
ctosetacascdownfmmdm:p&cnlmﬁmuuﬂuu

:evcntual cated by such trial will be able wmhﬁ‘dw
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favour as'se0n as possible is an aspect of the wider public interest. An application for
of trial dates mmmﬂammdﬁcmw
ar to the applying party the difficulty in having other sen

ng up the case (if applicable), and the risk of prejudice or other
therpanyxfmemalnspostpoued.asweﬂasthe:idmw
(Hong Kong) Ltd vatPanJ:t[ZOlS]mm i _' i : :
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The Rules of the District Court
(ORDE 2024 Case Management Summons and Conference [ORIYIS 87}
ia VCR) [2024] HKELR 416, [2024] HKCFI 2329 (3 September 2024). The same TP P e R
considerations apply to the taking of evidence by deposition: Ang Jimmy Tjun Min Owners of Mei King Mansion (Stage 1) [2014) HKCU 1712

(suing for and on behalf of all shareholders of Banner (China) Investment Co Ltd) (unrcpoﬂe.d. o JP" 2014, DCP1 23/2012) (DC). On the other hand. the requirement

v Khoo Chun Kim & Ors [2023] HKCU 4983, [2023] HKCFI 3047 (30 November
2023): and Ang Jimmy Tjun Min (suing for and on be{mlf of all shareholders
of Banner (China) Investment Co Ltd) v Khoo Chun Kim [-2025]. HKCU 2.395,
[2025) HKCFI 2106 (20 May 2025). As to the additional considerations associated
with the COVID-19 pandemic, see Au Yeurng Pui Chun v Cheng Wing Sang [2020]
HKCU 2838, [2020] HKCFI 2101 (10 August 2020); Taishin International Bank
Co Ltd v QFI Ltd [2020] HKCU 1212, [2020] HKCF1 938 (25 May 2020); Yeung
Abraham v Sun King Kai [2021] HKCU 3628, [2021] HKCFI 2224 (3 August
2021): Seto Sha Li v Lai Jin Tong & Anor [2021] HKCU 5820, [2021] HKCFI 3561

power would include the power 10 adjourn a trial date- -
Wing Florence [2012] 1 HKC 185 (CFT), Samuel Tak Lee v Tsang Chiu

Personal Injuries Actions in the District Court: Automatic Directions. Review from
time to time, and Measures to Ensure Compliance

Automatic directions, similar to those in The Rules of the High Court (Cap 4A), are
to be provided in_gglation to personal injury actions. Guidance was given on case
managing undef personal injuries cases in Chik Yuk Pui v Grace Mind Corp

(1 December 2021). On the other hand, the potential of creating injustice in forum Lid (t/aTs e Restaurant) [2015) HKCU 1160 (unreported, 22 May 2015,
of the witness who gives evidence by video conferencing due to technological HCPI 9 CFI). The case management approach in personal injuries cases, in

interruption and reduction of the formality of proceedings should be considered,
see Esports Business Development Ltd v Wong Chun Yee Christopher [2022]
HKCU 4093. [2022] HKCFI 2627 (23 August 2022); Pacific Bulk Supramax
Co Lid v Wong Man Kam Patrick & Anor [2023] 4 HKLRD 152, [2023] HKCU
3243, [2023] HKCFI 1973 (31 July 2023). The Court of Appeal has observed
that the decision on refusal to take evidence of a highly controversial witness by
video conferencing facilities is a case management decision, requiring a very high
threshold for the Court of Appeal to disturb it: Standard Chartered Bank (Hong
Kong) Ltd v Lau Lai Wendy & Anor [2021] 2 HKLRD 425, [2021] HKCU 1294,

[2021] HKCA 380 (25 March 2021).

nal injury claim being one dealing with physical/mental injuries and
on the plaintiff, was reiterated in Ravi Gidumal & Ors v Dr Richard Wing
Anor (2 HKC 36, [2019] HKCFI 228 (31 January 2019) and Chan
Wai v S-J{fo on behalf of Commissioner of Correctional Services) [2019]
| KCU m% | HKCFI 988 (15 April 2019). A litigant. particularly in a personal
O injuries : DlsmCtComt.SbouldnotbeMbmhkmd

4 irrelevan rials in their witness statements and/or disciosed documents. Their
law}yely should not put in whatever their clients want them or instruct them to include

“. If witness statements and/or documents without taking 1nto consideration of the

l
"

lerlying objectives, and without considering whether those

”~ ' '-‘.:.

The Working Party envisaged that in the majority of cases a case management ould be mcluded in the first place :lhe PJ é‘”? .! |

conference would not be needed and the Court should be able on the basis
the timetabling questionnaire to decide what directions are needed and to
timetable up to and including the date for the pre-trial review and the trial d
pre-trial review should be fixed to occur after completion of discovery
of expert reports and witness statements. It should be listed to
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vant, trivial and petty at a relatively early stage of the proc
case management to bring to an end disproportionate attem

cxaggerate the claim and the
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time for interlocutory tasks not yet completed, on any appropriate ‘unlcs§_;
order’ terms or terms as to costs) provided that such directions will not

impinge upon the trial date. Sec paras 386 and 388 of the Final Report. : |

It must be remembered that milestone dates cannot be changed unless for excepuonal,
reason; the Court refused to stay a personal injuries action in the mnnin_g’ list pen
2 belated application for legal aid by the plaintiff since the stay would mean that

’

the trial period, a milestone date, would be adjourned: Chan Chun Shing v C
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[ORD25.01) The Rules of the District Court
jon protocol is self-contained and provides all that is needed for the parties to

cettle a case before the commencement of proceedings. The intent of a letter of claim is
to provide the proposed defendant with sufficient information to begin to understand,
investigate and assess lability and quantum aspects of the claim. If it is not properly
drafted and does not enclose all information and documents ‘reasonably required’, it
will not serve such a purpose. Failure to provide crucial information such as that of
a paraliel employees’ compensation claim, particularly when the defendant was not
the employer and hence would not have knowledge of the employees’ compensation
proceedings unless the plaintiff or his solicitors inform him, defeats one of the purposes
of having the pre-action protocol. The disclosure of the fact that an accident occurred in
the course of employment and that employees’ compensation proceedings have already
been brought by the proposed claimant will help the parties to focus on the medical
and income evidence that might have already been discovered in the employees’
compensation proceedings. This will certainly help the defendant or his insurer to make
a constructive reply with the real possibility that the case can be settled without the need
for the plaintiff issuing the common law proceedings. Also, the proposed defendant
should give a constructive reply, one that is useful in the furtherance of the objects of
para 19 of the Practice Direction, such as to provide mutual disclosure of information
and documents for attempting to settle the claim in whole or in part. Ignonng the pre-
action protocol will give rise to sanctions including adverse costs consequences and
wasted costs order: Mak Shiu Cheung v Luk Man Tai [2024] 2 HKC 418, [2024] 1
HKLRD 391, [2023] HKDC 1801 (18 December 2023). ‘
The court will from time to time review ongoing cases, particularly personal
injuries cases put on the running list in the District Court without a prior case
management conference or pre-trial review hearing before the PI judge or tnal judge.
This is to ensure that the cases are really ready for trial as presented by the I
and that there will be no last minute surprises or applications for adjournment
trial: see Ho Yuk Yee v the S-J for and on behalf of Food and Environmental i
Department [2021] HKCU 3808, [2021] HKDC 910 (12 August 2021).
The District Court has directed that for all personal injuries
the first couple of requests for adjournment by way of joint appli
summons, the parties requesting the adjournment must provi
explanations, within a specified time, such as seven days, as
any of the agreed or ordered directions or dates cannot
down on time, or if either of the parties request for the
review hearing; that if a party fails to comply with the direction to
explanations, appropnate orders including sanctions on costs will against the
defaulting party: that if the delays are caused by the legal representatives, the court will
request the legal representative to show cause as to why the costs caused by the delays or
noo-compliamcshouldnotbcbomcbythcmpexsonallyandonanindcmnitybas‘is;-aﬁd; ;
that if the PI master is not satisfied there is justifiable grounds for any delays and/or good
explanations for the non-compliance with the order made by the court at the checklist A hearing for assessme nages
review hearing; or if there are repeated attempts to adjourn, the case will berefared‘té‘ | ‘similar ﬁ;@”j)‘:‘?.:\ﬁ e regarding adjournment ¢
rogress of Siok ¢ {%‘ﬁwﬂ” 2023] HKCU 818, [2023

ght up for case management or trial, in the a lot
(and often duplicated) costs, the p-ﬁamw WMMI
Urelated common law proceedings arising out of the same work
carly case management stage of the employees” compensation
fder (o enable the court to bring up and deal with these claims by way
ngs, case management conferences or pre-trial review hearings in
¢ sure that the employees" compensation and common law claims arising
the same work accident will be dealt with expeditiously and without parties
the need to incur duplicated and unnecessary costs: Chan “'~ 3
SOV (085 S HC 59, 2031 HRLR 230 e
A7) [2 519, [2023] 4 HKLRD 223, [20 C 934 (7 July 2023).
with the listing officer at the Registry in the District Court whe . '
an earlier date(s) for hearing for reference for practitioners. N
hearing date has been ﬁxed:aputf&nld’ ’, "'_. SRR
judge assigned o M‘ﬂt applicatic . .‘ | ‘ 1C : -' 4.""';".“'.' fate <O a8 10 avosd
affecting the ‘milestone date': Sek Man Lai v William Engineering Lid & Ors [2023]
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[ORD25.01] The Rules of the District Court

the situation of scparate actions by the same plaintiff through different legal
representatives against different defendants in respect of the same damage arising
out of the same incident as well as the maintenance of such situation i1s not as
conceivable for the court to guard against, and the court in this connection would
stress that legal representatives must be alert to such cases: Cheung Lik Hang §-J
for and on behalf of the Commissioner of Police [2024] 3 HKLRD 916, [2024]
HKCU 2821, [2024] HKCFI 1855 (19 July 2024). The District Court has advised
on the matters to take into account by assigned legal representatives in deciding
whether there is a reasonable chance of success in a personal injuries case to justify
the grant or the continuation of legal aid.And if counsel has been assigned to advise
on a personal injuries claim at an early stage of the proceedings, he or she should
be given the opportunity to provide an updated advice on the merits and evidence
after discovery is complete and witness statements are exchanged but before the
case is set down the trial. In experience, a view that counsel formed on merits at an
early stage of proceedings may not hold good once full discovery has been made.
The view has been expressed that it will be irresponsible for an assigned solicitor
to simply rely on an old written advice of counsel, without making sure that proper
discovery has been made and all the updated evidence are obtained, before advising
the Director of Legal Aid to issue a certificate to cover the trial: Cheung Pong Chun
v Jasmine Cuisine Ltd [2024] 3 HKLRD 140, [2024] HKCU 2042, [2024] HKDC

842 (28 May 2024).

Unlawful Detention Cases
The District Court has been managing the caseload of unlawful detention cases

against the Government using measures and procedures that include adopting and

issuing standardized time tables and template directions particularly those fox;
Management Conference and for Pre-trial Review, identifying and singlin
special individual cases and the categories of cases requiring oral hearing
management and then arranging the hearings to be conducted en bloc as
and then having all the other unlawful detention cases managed by !
disposals in batches according to which firm of solicitors represen

in order to maximise costs and time effectiveness and to main
tsQ ,

ate

portionali

[202%0;

Case Settlement Conference $
Case Settlement Conference is an initiative introduced in thc@ct Court for

the holding of a conference presided by a master with expericiice in mediation
on a without prejudice basis to facilitate settlement. During the Case Settlement

Conference, the master may explore with the parties the cost-benefit analysis on the
case (or a particular issue in dispute) or matters of case management and provide an
opinion for reference of the parties. It is not biased on the part of the master to express
a strong view or pre-judgment on the part of the master to provide a predictive V§e\’v

see Kristanto Doni v S-J [2025] 4 HKLRD 182, [2025] H
1209 (18 July 2025).

during the Case Management Conference. Whether the parties reach a settlement j'-

at the Case Management Conference is a matter of choice of the parﬂcs:._and noi'.g .
decision by the master. In general, the master is not obliged to write a judgm;e;nt‘jgg;
WS R e T £

respect of a Case Settlement Conference. If a judgment is to be written, the NLLEY
views should be sought via the mechanism set out in para 2 of Practice Direction
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exigencies of case management may well call for a variation
10 time in light of deve

appropriate casc management directions: see The Hon i
Lid (T HEF REBFARAT )y Yan Kwok Yip (‘af)f%smcﬂfﬂﬂg Corp
HKDC 1588 (26 September 2024), 112, (2028}

Appeal against Ci Q anagement Decisions
Case manage decisions are matters within the discretion of the master or the

court to carry out its task, or alternatively the judge erred in principl
was irrational having regard to the issues that had to be resolved. Uni G&I. *

good justifications, the unsuccessful appellant should n SRR AT iy
an order for indemnity costs: Li Xiao Yun & Anor v Ch I‘Glghwm

v SWAL Rt S » T
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HKCU 558 (unreported, 11 March 2013, CACV 3820
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Preface to the Seventh Edition

. _ine for judicial elucidation are issues of liabilit e ' sl
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i ﬁ?;“ plaintiff to commence a representative action based on the tort of haraeen:.
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Recently, the courts have heen busied by relatively unusual applications for digc

disclosures, such as specific discovery before the filing of a statement of claim ang
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iari Court of First Instance was ok

i« to beneficiaries. And rarely, the Cot asked o expyr-

1% docur.g:al“ grounds for stop orders and stop notices under Order 50 rules 11 tg | ;x o
f court over securities. i e T ord to the Second Edition

mlc;?m ing 10 the Di strict Court, on jurisdiction, there have been decisions observing-oﬁ N2 | f‘zz'od to the First Edition
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District Court Onrdinance (Cap 336)

. considered ‘s catering for tenements which are gy emm\
e .« then the expression ‘annual value of the land’ Migh “d frey
assessment (0 mt;n sents or pieces of land that have no rateable valye,

as calering g "hcthcr from caselaw, practice or otherwise, as to the

is no indication, W ne can suggest some possible meanings of this exp
ean ‘annual net value’, which was attributed as the primary meaning
in Dobbs v Grand Junction Waterworks Co ’(1883) 9. App Cas
Ehwes (1858) 28 LJ Ex 40. ‘Annual net value” means, in common Parlance

or the value of the gross produce of the land, minus all payments, CXpenses i
s

[35.06]

t be COns;
HOWevc'.’ l}m
PrOper maa. .

ression, It v

labour. and charges on the land or on the tenant: Re Elwes (above), It was held jp Cregy,
v Rose (1868) LR 4 QB 4 that the ‘value” “by the year’ of lands, etc, for the Elston

siving county courts jurisdiction in ejectment under s 1 of the Parochig] ASsesP; l:n"gose of
1836 as ‘the rent at which the same might reasonably be expected to let from A
vear free of all usual tenants’ rates and taxes and tithe commutation rentcharge (i);ear o
and deducting therefrom the probable average annual cost of the repairs, insmanc:llﬁ.
other expenses (if any) necessary to maintain them in a state to command gy ch regp and
also Smith v Birmingham Corp (above), where the meanings of the exXpressions ‘an.n
rent’ and ‘annual value’ were discussed. But it was said in Sheffield

R : Waterwo,*s Cov
Bennett (1872) LR 7 Exch 409 that the words ‘rent” and ‘annual value’ were often m'

indiscriminately (per Cleasby B). “Annual value’ might even mean the ‘annual; sed’
value of the land (representing the annual return of the land) arrived |
of ‘decapitalisation’ of the market or capital value of the land. This might require e
adoption of a decapitalisation rate based on property yields. A \
In Woo Wai-ha v Woo Jack-ko [1965] HKDCLR 115, annual value was acea b
on the basis of rent received from tenants when the whole of the premises were fet 1
Modern Market Management Ltd v Ma Wai Piu [2007] 3 HKLRD 899, (2005 N
1364 (DC), the annual value of a stall in a shopping centre was assessec
to the monthly licence fee.
As 1o methods of valuation of land, see, for example,
Tenant (Consolidation) Ordinance (Cap 7), s 138 (‘prevaili
in that connection, Merry, Domestic Tenancies, Ch 9: ane

and Valuation v Agrila Ltd [2001] 2 HKLRD 36, (2001] HK

The plaintiff must substantiate by evidence the annual rent, Vi g J\T}QJ? ,
value of the land sought to be recovered: Chan Siu Cheung Henry & Ors v Cheung

Wing Keung Peter [2017) HKCU 2144 (unreported, 24 August 2017,DGC'J§1L’ W;{D l
(DC); Wing Wo Lung Co Ltd v Jam Moo Cheng [2018] HKDC 17 (10 Januar U} '

: " .hC' e the plaintiff has made a positive averment in the statement of claim on the issue
of jurisdiction based on annual rateable value (which is a factual issue), the defendant’s
general traverse in the defence cannot be taken as a denial of such an a \:'; nent. If the
defendant takes issue with the plaintiff o jurisdiction based on annual rateable:value;
the defence must contain a specific traverse of the Plamtlﬁ»s posn tiverJ {J,;ﬁ the
e ment of claim in this respect by a denial or a statement of non-admission. In the

in the defence, such an averment as o jurisdiction

e sl p
't; ‘.):} |- : . e

| 4
-
L4
.r ‘
l
-
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4 "ELS

through 3 Process 1 '

Civil Jurisdiction up Procedusy
¢ that the annual rateable value of (he land comes within —
' yui v Verywell Investments Ltd (y e 12017
s ) m .

qccordance with the Rating Ordinance, If 4 .
n of whether the annual rent, annual rateable value
oroperty at the time of the commencement of the action
monetary limitis a factugl question, which could pe
he defendant had

in act
uestio

R D e e e e A

not exceed
s to be valued are those actually in

5 LJQIQQ‘Z, Eng);
08] D

acti@ urt’, and ‘land’, see s 2 abovg,

risdiction where title in question

urt has jurisdiction to hear and determine
rwise be within the jurisdiction of the Court
terest in land comes into question if—

(a) for an easement or licence, the rateable value. determined in
accordance with the Rating Ordinance (Cap. 116) or the annual
value, whichever is the less, of the land, over which the easement
or licence is claimed, does not exceed $320,000: or
for any other case, the rateable value, determined in accordance
with the Rating Ordinance (Cap. 116) or the annual value.
whichever is the less, of the land, does not exceed $320.000.

(Replaced 28 of 2000 s. 23. Amended LN. 131 of 2018)

dispute:
Bassano v Bradley [1396)

Th sce SthUOHk’v M

1 QB 645,

36

2k

any action which would

(b)

[36.01] Enactment history
This section was replaced pursuant to s 23 of the District Court (Amendment)

Ordinance 2000 (28 of 2000), commencing on 1 September 2000. The monetary
figures were amended by the Resolution of the Legislative Council dated 27 June

2018 under s 73A of the District Court Ordinance (Cap 336), which took effect from
3 December 2018.

[36.02] England | an | e, ALY
Section 51 of the County Courts Act 1959 [En.glandsubscqm s 21(2) of the

County Courts Act 1984 [Eng] both provide for the jurisdiction of the county cours
In respect of actions in which the title to any hereditament W&m -

i . .g.‘a Y e LA das 1
[x.osl JnriSdiCtion . L\ Sy ST .;;-‘.. Ay gl Ly I, < !
Section 36 is a jurisdiction conferring provision o its true CONSITCt
Judy v Chan Wing Hung (2017) 6 HKC 509, [2017] 4 HKLRD 550

R gapngted X7
P s

2]
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District Court Ordinance (Cap 336)

[36.03]

of Appeal came 10 {
to the present langq -
rcadl? Slo}i{ :1{{82;3(00 is contrary to the legislative PUrpose and it
LZr()tOh;lOrdina;\cc. See also Ma Yu Cheung v Yu Wai Chun & Anor (u Wl%
November 2001, DCMP 268/2001) (DC); Ng Cho Chu Judy ( 2 '“epme; d 22
Hune (M7 i) [2016] 1 HKLRD 1073, [2016] HKCU 124 (D). Y
& Anorv $-J[2016) HKCU 1740 (unmpongd. 25 July 2016, DCC}
An application can be made in the District Court for a declaration 10 Clogt

of land from the encumbrance of a mortgage in tI?c .Ncw Territorjes. Varioyg
have been put forward, such as lhzft l|.10 mortgagc IS incapable of Subsnsmh‘
unenforceable pursuant to the Limitation Ordinance (Cap 347) o that the ,, "ﬂﬁ
was a Chinese customary mortgage and the Same was discharged UPON ran. 8
the possession of the land by a predecessor in title. On the other hand, (he ry.o
Court clearly has jurisdiction to declare land to be free from encumbrange f; Oll Ticy
payment into court of a sum of money sufficient to redeem the encumbrance w j
interest thereon, pursuant to s 12A of the Conveyancing and PrOpcny Ordi “m (EQ
219): Re Fung Chi Hon [2018] HKCU 3137, [2018) HKDC 1080 (10 Sep‘emberm )
(which followed Re Cheung Chi Wang & Anor [2002] 1 HKC 326, [2002] 1 Hﬁ%i
409 (CFD)). See also Harvest Development Ltd v Personal Representative of the Estoy, &
of Liu Wa Fuk [2007) HKCU 1600 (unreported, 28 August 2007, DCMP 13677200
(DC); Fu Sum & Ors v Fu San Fat [2008) 5 HKLRD 271, [2008] HKCU 1257(' \ N\
Fu Kin Chow & Ors v Ip Kat Fan [2008] HKCU 507 (unreported, 1 April 2008, D
1314/2007) (DC); Lau Chi Wan & Anor v Shing Kai Kwan (unreported, 10 Mgy 3"
DCMP 601/2010) (DC); Re Light Time Investments Ltd [2010] 4 HKC 64 C&in
Section 12 of the Conveyancing and Property Ordinance ( an m o |
stipulates that vendor and purchaser summonses are to be heard : .ﬁ’)-a i
the Court of First Instance unless the parties submit to the juri '
Court, is not affected by the District Court (Amendment)

Pui Ki v Ho Wing Ha [2020] HKCU 4212, [2020]) HKC
As to the meaning of ‘jurisdiction’, see [3.04] abov@
ok

District Court in relation to disputes involving land.i

above.

[36.05] Otherwise be within the Jurisdiction of the Court
The words ‘which would otherwise
construed in the context of s 3
words made sense when s 3

his view having considered the history of the ame"dmen e Ll
age of this section. The Court of Appeal alsq TYR

: held that o.M
adopted in Wong Kum Chi v Lee Tit Ying [2002] , M

Ao

~
»
|! »
e O
‘“

- '. —
-
P

[36.04] Hear and determine

As 10 the meaning of “hear’. see [6.04] above. As to the
[8.03] above.

be within the jurisdiction of the Court’ ‘p'"') |
2(1) of the District Court Ordinance (Cap 336). Th

-

~
- '):.

4"
- B

Court $ 32(1) previously contained a proviso stipulating | h '::.‘7/ |
s Sd.Sh.al] ROL, except as is provided in this Ordinance or by any other enactmen LA\
i:?n lCtlor? to, T and determine ... any action in which the title to any .\
in Uwq:;u 5 fs 3 words were to make clear there is an exception as refer ;ig',(..]
i l) m removal Of l | -D. i g’cv'f'{P-—'?
(Amendment) Ordinance 2000, pow, v, " POViS0 of s 32(1) by the DisTICAER

wever, did not serve any legislative purpose. On &%

Civil Jurisdiction and Proceduys

m’" should be understood as having the effee; >y 136,95

unt Court in land title cases that comes wi(hin the
D'S'.n:‘CIum Wing Hung [2017] 6 HKC 509, (2017 HKm?Rmy limit: Ny ¢4, Che

| 4 HKLRD
d) N E 3%(“ p
e (;{ lC(’IC::uU .I;lzdz (( ﬁﬁfﬁ) v Chan Wing Hung (Mkig) 2016) | 4 (W!q'

!
016
2 ec ss 32 and 33 above in respect of the monetary jurisdiction of e -
16.06] Title to an interest in land
(36.

ord ‘title” in one sense may import whether 5 party has g ri
p;z\:i)ltcd (o exist; or it may mean whether the thing claimed it
1S

y Evel‘t’“(lgsz) 1 &
22 LJQB 3 (per Co

799 (per Kinderpleghlat). | &

Title is inQuUEsti when either the existence of the interest in Ww’bﬂgﬁ B
T R v Everett (above)), for example, where there is 3 e ki
nant as tewyhether a demise was of the whole of part of a hom| (Im' o

@49); where a party sued as owner of land denies that he

v H 1853) 2 E & B 188, applied in Lea v Moore [1955] | All ER

(CA, Eng)); where the very existence of a demise is i dispute

rs (1853) 13 CB 820); where damages are claimed On an easement

tiff cannot succeed without proving his title to the casement, although

the nt pays sufficient money into court: Howorth v Sutcliffe [1895] 2 QB 358

m), e question of title must be material to the decision of the case: Morton
%ltd Junction Canal Co (1858) 6 WR 543,

In order to raise the question of jurisdiction on the ground that title is in question,
there must be a bona fide claim to an interest in land, and one which in point of law is
capable of existence: Lloyd v Jones (1846) 6 CB 8.1. !t must also be asd:sumid@
Lilley v Harvey (1848) 5 Dow & L 648, 654n. The jurisdiction :sm.swd(whaedzm.u
mentioned in the section is exceeded) by the mere fact that the existence of 2 question
as to title appears upon the face of the proceedings (Cannon YW(I@)3 Lev
203; Timothy v Farmer (1849) 7 CB 814), even though no issue is taken on the part
dealing with the title (7inniswood v Pattison (1846) 3 CB 243). cf Latham vSpdf:
(1851) 17 QB 440, where the question of title app&redo?thefweofthcm
it was held that the title was not in question unless the point actually ?m.semfhm

' ] itle 1 fficient to oust the jurisdiction where

of the trial. A mere assertion of title 1s not su
the limit of annual value is exceeded (Lilley v quvey (above); Re Md mm
(1858) 4 CBNS 423), though the court must inquire whether the question really g

A claim under s 60 of the Conveyancing and PtOPCI'!Y mh% e
which does not in itself confer jurisdiction on the msmgt.pmw b .
jurisdicti i is section where it s sought to set aside of an
Junisdiction of the District Court under this section T
assignment and thus brings into question title to the mr«?w. mlﬂlm m .
Kwok Hung & Anor[2018] 5 HKLRD 783, [2018] HKCU 40 M halR e T

« 4 1
(26 November 2018). oAl eae Ul SN
Symedicetion m'-,.,-«.: Sl
The District Court has no more jurisdiction o?;FW &!’ wm&% i4
original action. Thus, where an action in the Court of First Instance f0f SIS S0 E |

‘eceived was remitted to the District Court, and where 1 LTI cons ¥ \
land outside the jurisdiction would come into question, t e ”ﬁa‘ﬁ‘*‘ ).
the judge could obtain jurisdiction to hear the case: wu:&l 3308
22TLR 536 (DC, Eng); General Estates Co v Beavet Lt a8

131 By -
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136.06] District Court Ordinance (Cap 336)

Where on the conclusion of the plaintfi’s case, the defendant sets ——
where the limit of annual value is exceeded, the judge, having no jurisdiction in?hl:  Cagy
matter. has no right to non-suit the plainuff or to award costs. The court sk b
1o declare its own incompeiency: sec Lawford v Partridge (1857) 1 H &N 62clmly POWey

The word ‘interest’ may be used to refer to a life interest in prope rty, &5 : ¥
interest in property, @ leasehold interest in property, or interest of an abso;:;mo ary
of property: see Minister of National Revenue v Shaw Estate (1971} CTC les
(per Jackett J). ad S fe at22

An application for a declaration that the manager of a tso w LA
without t‘;rpcrc being any issue of the tso’s ownership of land is not casn‘c):z"c:‘ ed dﬂ@
title of any interest in land: Re Wong Yuk Chun Kitty (% E¥) & Anor [2019]“;1& !bc
574, [2019] HKDC 1323 (8 October 2019). SHKC

m—————

-

<
.'

[36.07] Easement or licence , Vi
An casement is a right which one person has over the land of another by which the e
(the owner of the servient tenement) is forced to suffer something on his own | e
not to do something on his own land for the advantage of the former (the Wan;lﬁ. :
dominant tenement), for example, the former may have a right of way of the o i
tenement. The expression ‘easement” means in this section the strict legal Sense'of-
term, ie there must a dominant and a servient tenement: Hawkins v Rutter [1892i e
QB 668. The District Court has junisdiction to try an action relating to an -.-.:2.1‘
where the rateable value of neither the dominant nor the servient tenement exceedg'
monetary himut (Wong v Beaumont Property Trust Ltd [1965] 1 QB 173, [1964] 2 Al
ER 119 (CA, Eng)), but not an action for interference with an easement where Proof of
ttle to the casement is essential to the case and the rateable value of either the domin; '

a

or the servient tenement exceeds the monetary limit: Howorth v Sutcliffe [ 189512 9B
358 (CA, Eng); R v Judge Drucquer [1939] 2 KB 588, [1939] 2 All ER 473 (D€® %

The Court of Appeal confirmed, by application of Ng Cho Chu Judy v Cha W ,v g '
> FRONNS )

[2017] 6 HKC 509, [2017] 4 HKLRD 396 (CA), that the District Court bas Tarikdictic
under this section to determine a claim based on ‘quasi-easement’: /n -npw«'u ed Owneps.
of Triumph Court v Law Ping Patsy [2020] 4 HKC 100, [2020] H 272. Whent ﬁf

interest in land for the purpose of this section is an easeme t{ i-casemeht, th
casement 1s ‘the land’ to which the title is called intoﬁio and t%

ic value of the land over which the easement is claim at matte
interpretation is consistent with a liberal and purposive imerprclatioa

201
purpose of this Ordinance: see Sino Union Development Ltd (9 FEZ\:ESD &
Anorv Incorporated Owners of Chip Lee Building (15 X8 ¥ 3 3 7'92‘) [J :
2 HKLRD 1138, [2025] HKCU 2114, [2025] HKCFI 1775 (7 May 2025),

/.\ licence is merely personal, and is not an interest in land, as is an easeme;l
It differs from an easement also in that it is generally revocable at the will of

licensor and never requires a deed for its creati o Tawe ol
reation. See further, Halsbury's Laws of

England (4th edn) vol 14, para 36, bl
ORI |
» FAR SR & - - ,‘.

nglllshtable value determined in accordance with the Rating O “ j
Thcpm ).’ o the annual vz.llue, whichever is the less, of the land | v ’
oS lt‘::(;ng of “the land’ in para (b) of this section does not include anm
expressed as a fraction. Rather the contention that the annual value of

tlh l ’ - : KBRS |
¢ land’ refers, in the case of 2 multi-storey building, to the building as a “{’( e
o { .

!
4
H

o

N

132

@ question
@ utherford v

p .

Clvil Jurisdiction and Procedire 3610

is correct and accords well within the plain meaning of ¢ &=

Chan Chi Wai v Qhan Sau Wah & Ors (2017) 4 Hf(c lt‘: ;;gl(:;?i'g::l;g(;;
(DC). But in relation to common areas of building, which are not and are not
expected not to be leased out, there is no rateable valye: The Incorporated Owners
of Affluence Garden v Guardian Management Services Ltd [2023) 2 HKC 143
(2023] | HKLRD 910, [2023] HKCFI 116 (10 January 2023). cf Soshila Keswan;
v Motiram Keswani [2019] HKCU 3314, [2019] HKDC 1166 (30 August 2019)
(where it appears to be suggested that in a case claiming a declaration in relation to
interest under a deed and an assignment as between the plaintiff executor and the

defendant beneficiary regarding land, the relevant rateable value is that of the share
of the land in questio
As to ‘rateable

see [35.06] 8%
36.09 (%ot exceed
thm ction t&gc to a wall which was structurally part of the plaintiff’s

" apder the Rating Ordinance (Cap 116) and ‘annual value’,

h ownership, ofsthe wall was in dispute between the parties, and the value

O@Wm was ¢ jurisdiction, but that of the house was not, it was held that
iction should be decided by the value of the disputed part only:
e(l

879) 41 LT 435 (DC, Eng). See also Stolworthy v Powell (1885)

55 uo@ (DC, Eng).

Definitions
‘action’, ‘Court’ and ‘land’, see s 2 above.

37. Equity jurisdiction
(1) Subject to the maximum limits in amount or value set out in
subsection (2), the Court has the jurisdiction of the Court of First Instance to

hear and determine the following proceedings—
(a) proceedings relating to or for the administration of the estate of

a deceased person;

(b) proceedings for the execution of a trust or for the declaration
that a trust subsists or proceedings under section 3 of the
Variation of Trusts Ordinance (Cap. 253);

(c) proceedings for the foreclosure or redemption of a mortgage or

for enforcing a charge or lien; ol
(d) proceedings for the specific performance, or for the rectification,

rescission or delivery up or cancellation of an agreement for the

sale, purchase or lease of property; :
(e) proceedings for the maintenance or advancement of an infant;

(f) proceedings for the dissolution or winding up of a‘partnelships
whether or not the existence of the partnership is in dispute;
(g) proceedings for relief against fraud or mistake,
(2) The maximum limits in amount or

for— :
(a) in the case of subsection (1)(a), an estate of a deceased persony
(:) in the case of subsection (1)(b), an estate or fund subject or

alleged to be subject to the trust;
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. the case of subsection (1)(c), the amount owing undey the
mortgage, charge or lien;

(d) in the case of subsection (1)(d), for an agreement for saje ¢
purchase, the purchase money oOr, for an agreement for |“3e’
the value of the property;

(e) in the case of subsection (1)(e), the property of the infant;

(f) in the case of subsection (1)(f), the assets of the partnership;

(g) in the case of subsection (1)(g), the damage sustained or (he
ostate or fund for which relief is sought, are—

@  $3,000,000, where the proceedings do not involye or relate
to land; (Amended L.N. 241 of 2003; L.N. 131 of 2018)

(i)  $3,000,000, where the proceedings partly involve or partly
relate to land and the part that does not so involye o
does not so relate exceeds $3,000,000 in amount or value;
(Amended L.N. 241 of 2003; L.N. 131 of 2018)

(iii) $7,000,000, where the proceedings wholly involye or
wholly relate to land; (Amended L.N. 131 of 2018)

(iv) $7,000,000, where the proceedings partly involve or
partly relate to land and the part that does not so involye
or does not so relate does not exceed $3,000,000 in amount
or value. (Amended L.N. 241 of 2003; L.N. 131 of 2018)

(3) A judge has in proceedings authorized by this section in addition
to his other powers and authority the powers and authorities of a judge of the
Court of First Instance acting in the exercise of the equitable jurisdiction of the
Court of First Instance.

(4) Nothing in this section gives jurisdiction to the Court in p i O
for the recovery of land or relating to the title to land, where the aw
or the rateable value of the land, determined in accordance with the
Ordinance (Cap. 116), or the annual value of the land, whichever i .

exceeds $320,000. (Amended L.N. 131 of 2018)
(Replaced 00

[37.01] Enactment history Q‘
This section was replaced pursuant to s 23 of the District " €ourt (A®\
Ordinance 2000 (28 of 2000), commencing on 1 September 2000.

The monetary figure in sub-ss (2)(i)<(iv) and (4) were amended b esolution
of the Legislative Council dated 29 October 2003 under s 73A of the District Court
Ordinance (Cap 336), which took effect from 1 December 2003; and by the Resolution

of the Legislative Council dated 27 June 2018 under s 73A, which took effect from 'J{
3 December 2018, i

ent)

[37.02] General 'l

iy ‘a.dvnsablc 10 adopt a two-step approach in considering whether the proceeding in
?_,E'S“:::e"s’;;c‘ﬁzs the fgaxnmgm limits in amount or value prescribed in this section.
in Qt;cstion fall W(i::)hn'Sl ']c‘}r,“ otid fou.r limbs under sub-s (2) does the proceedings
Temtpraligl g lm.d is invol ves considering whether the proceedings in question
involve or wholl and or not and if so, whether the proceedings in question wholly
Olly relate to land or partly involve or partly relate to land. After
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/’:;iniﬂg the particular limb of the four limbs under sub-s (2) that the proceedings
gscc «stion belongs to, on¢ then covmder whether the amount or value of the subject
m:::’cr' of the proceedings in question comes within the maximum limit in amount or
m

Jlue related 10 that particular limb.
v

(37.03] England
Section 52 of the County Courts Act 1959 [Eng] and s 23 of the County Courts Act

o84 [Bng] both provide for the equity jurisdiction of the county courts in respect of
tlhc <ame kinds of the proceedings set out in the section above.

Jurisdiction of the Court of First Instance

ourt of First Instance, see High Court Ordinance (Cap 4).

the Court of First Instance consists of original jurisdiction

and authority matum and extent as that held and exercised by the Chancery,

Family and % 's Bench Divisions of the High Court of Justice in England; and

any othenjdrisdiétion, whether original or appellate jurisdiction, conferred on it by
, Jme omg@e, a judge may amend or even reverse his judgment or

(37.04]

As to the jurisdictim? of
s12.The civil jurisd

la
?)rr‘c)ileﬂ ofe it is perfect without any need to show exceptional circumstances: Re

Land B (childre

e proceedings; power to revise judgmens) [2013] 2 All ER
34 (UKSC). It has been held in England that the High Court of
G fé;l(isticc POSSESSE residual jurisdiction, inherent in its function as a court of justice.
7 10 avoic@' justice in exceptional circumstances, so that proceedings, once closed.

may be réopened where there is a real requirement for this to happen: Seray-Wurie

Niavkizy London Borough Council [2002] 3 All ER 448, [2003] | WLR 257 (CA.

@ng') As to the Court of First Instance, see [10.04] above.
o’
\ [37.05] Hear and determine
As to the meaning of ‘hear’, see [6.04] above. As 10 the meaning of ‘determine’, see

[8.03] above.

[37.06] Proceedings
As to meaning, see [2.06] above.

[37.07] Relating to
As to meaning, see [9.07] above.

[37.08] Administration of the estate of a deceased person

The jurisdiction under this section extends to the assignees, whether by act of law or
for value, of the persons specified in the section: Turner v Rennoldson (1873)LR 18
Eq 37; but the fact that a person is interested in the estate of the deceased person does
not entitle him as of right to the jurisdiction of the court, the judge having a discreton
on the matter: Pearson v Pearson (1887) 56 LT 443, lfacmditacommanm
against an executor de son tort, he cannot be restrained from prosecuting it Decause
a statement of claim has been filed for administration under this sectioas Nokes v
Gandy (1874) LR 17 Eq 297, nor can the court, before which an administration suit
is pending, stay by injunction proceedings in the Court of First Instance in respect of
claims provable in the administration suit: Cobbold v {‘0*6

court might be able to conclude after investigation the 1SSue
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ol a person, with the Court of First Instance accepting the conclusion

Withoyy

inquiry: sec /n the goods of Rishton (1921) 90 LIP 374. The court s furthye,

et . n
order that the plaintiff in an administration action, properly brought. m::tb’:lnd o
costs out of the estate. He may order the plaintiff to pay the co Ve hig

SIS: see Plym
(1885) 16 QBD 40. For the practice when an estate is insolvent, see p ainli, VBC"Oker
[1896] 2 QB 301. OWdep

RDC, O 85 makes provision for administration and similar actions in re
the estate of a deceased person. See also s 72A below. *Pect of
[37.09] Execution of a trust, or for the declaration th
proceedings under section 3 of the Variation of Trusts O
Section 2 of the Trustee Ordinance (Cap 29) defines a

duties incident to an estate conveyed by way of mortgage, but with this exceplio

the expression ‘trust’ and ‘trustee’ extend to implied and constructive trusts, and l:
cases where the trustee has a beneficial interest in the trust property, and 1o the dyfjes
incidental to the office of a personal representative. As to the different kinds of trusts
see Halsbury’s Laws of England (4th edn) vol 48. paras 523-530. ’

Section 3 of the Vanation of Trusts Ordinance empowers the court to approve op

behalf of certain classes of beneficiaries arrangements varying or revoking a trust,
or enlarging the powers of the trustees of managing or administering any of the
property subject to a trust. RDC, O 93 makes provision for regulating the procedure
for applications under this Ordinance.

This section gives jurisdiction in all cases of trusts and therefore i

constructive, as well as to express trusts: Clayton v Renion (1867) LR 4

at a trust subSiSts
rdinance (Cap 253) "

trust as not including the

158. The
ordinary meaning of ‘execution’ is the due performance of all formalities, Q

as signi
sealing, etc, necessary to give validity to a legal transaction: see J & S Holdb?8
Lid v NRMA Insurance Ltd (1981) 57 FLR 385 at 401 (per Kelly J).
The District Court has jurisdiction to hear and determine proceedings
unclaimed securities held by a trader of stocks, subject to the relevant mon
Re Everhot Securities Ltd [2019] HKCU 4088. (2019] HKDC |

Re Grand Securities Co Ltd [2021] HKCU 2085, (2021] H
Re Quasar Securities Co Ltd [2023] HKCU 609. [2023] HKDC& Fe

[37.10] Foreclosure or redemption of a mortgage Q
The junsdiction depends on the amount of the charge at the t

brought, so that where the original amount advanced exceeded onetary limit,
its reduction by payment or otherwise below the amount will brs ¢ action within
Junisdiction: Shields, Whitley and District Amalgamated Model Building Society v
Richards (1901) 84 LT 587. See also [35.05] above. A suit for redemption in which
the right to redeem is resisted and a sale of the mortgaged interest in land is sought
to be set aside, is within jurisdiction: Powell v Roberts (1869) LR 9 Eq 169. The fact
that the person who gave the charge has gone bankrupt does not oust the jurisdiction:
Medhurst v Golder (1867) 16 LT 50, See also Godfrey v Lazarus (1887) 4 TLR 101
(DC, Eng), where a claim for an amount not repaid in respect of a loan secured by
an cquitable mortgage, though outside the common law jurisdiction, was entertained
because it was not outside the equitable jurisdiction,

not cover the jurisdiction of the court for monetary claims
morigage actions where the relief sought was not foreclosure

action 1§

This section does
under a mortgage, or
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or redemption of & mortgage or for enforcing the equitable o
(]){ongk(mg and Shanghai Banking Corp Ltd cqu rights under 3 ¢

v Hui Lai Kai [2000) 4 HKC 597 1y

: Y.

Overseas Trust Bank Ltd v Ngai Yiu Ming (unreported, 28 November 2000 DCMP
1780/2000) (DC). '

An action for possession under a mortgage is an action for

under s 35 above: West Penwith Rural Districs Council v Gunnell {1968 /
1005, [1968] 1 WLR 1153 (CA, Eng). [1968] 2 All ER
As to whether a claim for a declaration that a mort

. : gage had been redeemed
within this section, see Wan Tai Tai (Administratrix of Tse Lin (decd)) v Chan Tsi.sl;

S eflon37 of the District Court Ordinance (Cap 336) does confer jurisdiction t

en aicharging order, subject only to the monetary Jurisdictional limits set out
- Enforcement of a charging order falls within the scope of a mortgage action

%‘? rRDC, O 88 r I as the charging order imposes a charge that shall have the like
fec

t and shall be enforceable in the same courts and in the same manner as an

$ equitable charge created by the debtor by writing under his hand. The reference to

courts in the plural suggests that charging orders could be enforced in different courts:
Incorporated Owners of Creative Mansion v Cheung Sai Mui [2006] 4 HKLRD 181.
(2006] HKCU 1272 (CFT) (where Lam J disagreed with the judgment of Judge Liin
Standard Chartered Bank v Kwok Fat [2001] 4 HKC 553 (DC), which held that the
court that made the charging order is the court that ought to enforce it and accordingly
a charging order made in the Court of First Instance ought to be enforced in that court
and not in the District Court).

A lien 1s a right in one man to retain that which is in his possession belonging to
another, till certain demands of him the person in possession are satisfied: Hamvpnds
v Barclay (1802) 2 East 227 at 235 (per Grose J). Liens are now variously dwcnbcd
as legal, non-possessory, equitable, general, particular, statutory, contractual, judicial
and subrogatory. In its primary and legal sense ‘lien’ means a "18'}‘ & Common l_“’
In one man to retain that which is rightfully and continuously in his possession
belonging to another until the present and accrued claims of the PeIson in possession
are satisfied. In its secondary sense, ‘lien' may be applied to a right subsisting ‘:;
person who has no possession of the property concerned b}n who nev?nl{el&es
a right against the owner analogous to a legal lien. Such a nght may anse in equity,
by statute, or under a court order. An equitable liep IS & SPeCies °f «e‘qmuﬂem
arising by operation of law independent of possession and can anse mwl NG
as from contractual dealings in property, on the basis of general enforcing Some
Justice or upon the principle that he who seeks the aid of ﬂ@gu‘: R
claim must admit the equitable rights of others associated Wi >
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tsbury' Laws of England (4th edn) vol 28, paras 701-704. See also Chggyeys
Qi ¥ . <

Martin JA).

119251 2 WWR 199 at 201 (per ' .
A’a)\llic ;wr]zdms does not create a charge or lien: Advance Pacific Investmengs Lids
C hz;ne Hei Hayley & Ors (unreported, 18 November 2008, DCCJ 5975 12005) Do

ific performance

?;Clji]c pi'::'maz is an equitable relief, given by the court to enforce againg
a defendant the duty of doing what he agreed by contract to do; a plaintiff May
therefore. obtain judgment for specific performance even though there has not, in lhé
strict sense, been any default by the defendant before the issue of the writ: Hal-tbur_y',
Laws of England (4th edn) vol 44(1), para 801. |

Acreements for leases come equally within this section: Wilcox v Marshall (1867)
LR 3~Eq 270. In the case of a sale the test as to the jurisdiction is the actual purc
monev and not the value of the property: R v Judge Whitehorne [1904] | KB 827.
A vcl;dor cannot mask a claim for specific performance of an agreement for sale
where the purchase money exceeds the monetary limit by claiming a declaration thag
the purchaser has forfeited the deposit paid under the contract of sale to stakeholders:
De Vries v Smallridge [1928] 1 KB 482 (CA, Eng). By virtue of s 48 below, a
defendant is entitled to maintain by way of defence, as distinct from counterclaim,
an equitable plea based on a right to specific performance, notwithstanding that the
court would have had no jurisdiction to entertain a claim for specific performance
by reason of the value of the property exceeding the monetary limit: Kingswood
Estate Co Lid v Anderson [1963] 2 QB 169, [1962] 3 All ER 593 (CA, Eng). The
junisdiction is not limited to land transactions but does not cover the enforcement of
an undertaking to re-erect a boundary fence, which rests on the powers under s 48
below: Bourne v McDonald [1950] 2 KB 422, [1950] 2 All ER 183 (CA, Eng). In
Vries v Smallridge (above), it was held that an action for a declaration that a de%
was forfeited was, in effect, an action for partial specific performance. No
a specific performance may be made against the Government, but Q y
make a declaration of the rights of the parties in licu: Crown Proceedi ‘
(Cap 300), s 16(1) proviso (a). See also 1bid s 19. |

RDC, O 86 makes provision for applications for summary |} t in acti
m<a: ?r sal

indorsed with a claim for specific performance of an agree
charge or lease of property.

[37.13] Rectification, rescission or delivery up or cancellation & &1
The essence of rectification is to bring the document which was expr intended

1o be in pursuance of a prior agreement into harmony with that prior agreement: see
Lovell & Christmas Ltd v Wall (1911) 104 LT 85 at 88 (CA, Eng) (per Cozens-Hardy
MR). In ordering rectification the court does not rectify contracts, but what it rectifies
is the erroneous expression of contracts in documents: see Lovell & Christmas Ltd
v Wall (above) at 93 (per Buckley LJ). See also Joscelyn v Nissen [1970] 2 QB 86,
[1970] 1 All ER 1213 (CA. Eng). |
Rescission is the name given 1o a process whereby an existing contract is brought to
an end and the effects of its existence are cancelled or terminated. The word ‘rescission’

IS S0 commonly used that it has been used to describe a number of different situations,

some of which give rise 10 a right to treat the contract as discharged at common law
and some of which lead only to the contract bein

g set aside in equity, A contract may
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%ﬁm which they occur so require: see Re Yun Jip Auto Services Lid [1992] 1 HKC 234

O

I

(37.14)
e —————————————————eeeeiinn A 4 YV )
ed on account of a breach of contract, for misrepresentation or for mistake:

P '
he rCSCInd

Halsbury's Laws of England (dth edn) vol (1), paras 986-988. See Horsler v ?
o0 11975] Ch 302at 310311, (1975] 1 All ER 584 at 591 (per Megarry ) !

No order for delivery of property may be made against the o }
-oceedings for the recovery of wc'! property, but the court may m: u.i :bc"""e'"_
Pha( the plaintiff is entitled as against the Government to the property or to the
lposscssion of that Pfol;e(rlty i;lglicu: Crown Proceedings Ordinance (Cap 300), s 16(1) a1
oy (b). See also ibid, s 19. v
pm;::::) c(as)cs on the meaning of ‘cancel’, see R v Linthwaite (Inhabitants) (1849) 13 |
(TOS 116; Re Jamieson and Newcastle Steamship Freight Insurance Association '3
[1895) 2QB90(CA, Eng tandard Insurance Co Ltd and Macfarlan's Arbitrati
(1940} VLR 74; and ‘@ " V New Zea{and Insurance Co [1926] NZLR 805.
RDC, O 86 vision for applications for summary judgment in actions
indorsed with ‘mor rescission of an agreement for the sale, purchase, charge

or lease owﬁ% or for the forfeiture or return of any deposit made under such an
agrecme

[37‘ greeme e sale, purchase or lease of property
~greement’ vifiés a mutual contract on consideration between two or more 1
@:, and 18 nﬁderstood to be synonymous to promise or undertaking: see Wain |
1804) S East 10 at 16 (per Lord Ellenborough CJ). See also Goldsack v _.
950)t KB 708; and Ducker v Ducker [1951] NZLR 583 (CA, NZ). |
‘tion’ 3 of the Interpretation and General Clauses Ordinance (Cap 1) defines vt
' o*include exchange and barter. Prima facie, the word ‘sell’ and its noun should ]
iven its ordinary commercial meaning of to transfer for money unless the context |

An agreement to sell does not constitute a sale, as by s 3(3) and (4) of the Sale of |
Goods Ordinance (Cap 26), the property in the goods must first pass. See in general, |
eg Mischeff v Springett [1942] 2 KB 331, [1942] 2 All ER 349 (DC, Eng), and Warson
v Coupland [1945] 1 All ER 217 (DC, Eng). See, in particular, R v Chan Chiu-cheung
[1989] 2 HKLR 446. On the other hand, a person who appropriates or transfers goods
under an agreement for the sale of unascertained goods ‘sells” within the meaning of
the Sale of Goods Ordinance: see Preston v Albuery [1964] 2 QB 796, [1963] 3 All
ER 897 (DC, Eng). See also, in particular, Doak v Bedford [1964] 2 QB 587, [1964]
1 All ER 311 (DC, Eng).

‘Purchase’ has the technical legal meaning of acquisition otherwise than by
descent of escheat: see H L Bolton (Engineering) Co Ltd v T J Graham & Sons Lid
[1957] 1 QB 159, [1956] 3 All ER 624 (CA, Eng). See also Doe d Meyrick v Meyrick
(1833) 1 Cr & M 820; and Weeks v Birch (1893) 69 LT 759 (DC, Eng). In a more
popular sense, ‘purchase’ means giving a quid pro quo or buying: Re Pumphrey, ex p
Hillman (1879) 10 Ch D 622 (CA, Eng); and Macintosh v Pogose [1895] 1 Ch 505
and Hance v Harding (1888) 20 QBD 732 (CA, Eng); transfer for money (Re Yun
Jip Auto Services Ltd [1992) 1 HKC 234); or agreement to purchase (Long v Millar
(1879) 4 CPD 450). :

An instrument in proper form by which the conditions of a contract of lettng are
finally ascertained, and which is intended to vest the right of exclusive possession
in the tenant, either at once or at a future date, is a lease which takes effect from the
date fixed for the commencement of the term without the necessity of actual entry

- ———
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by the tenant. An instrument is usually construed as a lease if it con

taj |
present demise. Even where the instrument is called an ‘agreement’, a“:soom of
stipulation for the subsequent granting of a forrpal lease, 1t may be CONStryeg a
jease if the essential terms are fixed, especially if possession is 10 be taken lls.|
and if the covenants which would be inserted in the lease are to be bin ding ::‘lder it
Halsbury's Laws of England (4th edn) vol 27(1), para 50. See also Earl St G, e
v Willan (1823) 2 B & C 216 at 220 (per Bayley J); Camberweli and Sou), Lo""lan.g
Building Society v Holloway (1879) 13 Ch D 754 at 759 (per Jessel MR w"io
American and Colonial Distributors Ltd [1945) Ch 225 at 231, [1945) 1 All ER 59;
at 596 (per Vaisey J).

‘Property” 1s that which belongs to a person exclusively of others, and

the subject of bargain and sale: Halsbury's Laws of England (4th edn) yo
para 1032. Section 3 of the Interpretation and General Clauses Ordinance (Cap 1)
defines “property” to include money, goods, choses in action and land; and °bligations,
casements and every description of estate, interest and profit, present or future, vested
or contingent, ansing out of or incident to money, goods, choses In action or land.
For other statutory definitions of property, see s 59(1) of the Crimes Ordinance (Cap
200): and s 5 of the Theft Ordinance (Cap 210). See also Queensbury Industrig]
Sociery v Pickles (1865) LR 1 Exch 1 at 4 (per Bramwell B); Minister of State for the
Army v Dalziel (1944) 68 CLR 261: McCaughey v Commissioner of Stamp Duties
(1945) 46 SR(NSW) 192 at 201 (per Jordan CJ): and Bailey v Uniting Church in
Australia Property Trust (Qld) (1984) 1 Qd R 42 at 58 (per McP

herson J).

can be
34(n),

[37.15] Maintenance or advancement of an infant

A trust instrument may contain express powers for providing maintenance or ed
for, or otherwise benefiting, a beneficiary who is a minor. Apart from any such
powers and subject to any contrary intention expressed in the trust Instrume
a trustee holds property in trust for any person for any interest whatsoe
vesied or contingent, he has statutory power under s 33 of the Trus
29) during the minority of that person, subject to any prior interests
that property, at his discretion to pay to that person’s parent
otherwise apply for or towards his maintenance. education or
pan,ifany.ofthcinmmeoflhcpropcnyasmayinall lgzm‘:m
and must accumulate any surplus income. Once the ben lary attai
trusiees must pay his share of income to him even if his interest is still
the terms of the trust (Re Jones’ Will Trusts, Soames v A-G [1947
ER 281): Halsbury’s Laws of England (4th edn) vol 48, para 909.
‘Advancement’ is for placing the minor out in life, or otherwise for some special
benefit to him, as distinet from ordinary maintenance and education. The court has no

power 10 charge the real estate of an infant for the purpose of his advancement: Re De
Teissier’s Settled Estate, De Teissier v De Teissier [1893] 1 Ch 153. i

~ Section 3 of the Interpretation and General Clauses Ordinance (Cap 1) defines
‘nfant’ (o mean a person who has not attained the age of 18 years. |

)

thjp nvolves a contract between the
view 1o profit. As a rule, each partner contribu
15 not essential. A person who contributes p

pariners to engage in a business with-.a
tes either property, skill or labour, but this
roperty without labour, and has the rights
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. leeping partner may,
§ Laws of England (4th edn) vol 35, para 2'.‘"3)'

Section 3 of the Partnership Ordinance (Cap 38) defines a partnership as a relation

partner, is usually termed a sleeping or dorman partner. A s

Ordinance es provision for the consequences of dissolution.

An‘actionan which the plaintiff claims a declaration of ip and an account
of hi of the p is in substance an action for the dissolution or winding up

e Lailey, ex p Koffman [1932] 1 KB 568 (CA, Eng). See also

: nership Ordinance empowers the court to dissolve: 2
partnership &lcation by a partner in certain circumstances. The Partnership

0) 15 Ch D 247 (CA, Eng); and R v Robson (1885) 16 QBD

37 (CCR).
As to.the procedure and practice in respect of proceedings involving partnerships
, see RDC, O 81.

44
7] Relief against fraud or mistake

and f
é?]:& court has never ventured to lay down as a general proposition as to what

constitutes fraud. Actual fraud arises from acts and circumstances of Imposition. In
usually takes the form of a statement of what is false or a suppression of what is
true. The withholding of information (suppressio veri) is not in general Wt
unless there is a special duty to disclose it. The obligation of disclosure may arse
from the relation of the parties, as where they are agent and principal; or from the
nature of the contract, as where it is uberrimae fidei; or in ordinary contracts from
circumstances occurring during the negotiation, as where a statement made with
honest belief is subsequently discovered to be false. The partial statement of fact, and
the withholding of essential qualifications may make that which is stated absolutely
false and bring it under the head of suggestio falsi: Halsbury's Laws of England
(4th edn) vol 16, para 663. See, in particular, Derry v Peek (1889) 14 App Cas 337
at 374 (HL) 374 (per Lord Herschell); Barclays Bank Ltd v (.jolc [1967] 2 QB 738
at 744, [1966] 3 All ER 948 at 950 (CA, Eng) (per Lord Denning MR); R v Sinclair
[1968] 3 All ER 241 at 246, [1968] 1 WLR 1246 at 12491250 (per James J); Stafford
Winfield Cook & Partners Ltd v Winfield [1980] 3 All ER 759, 766, [1981] 1 WLR
458 at 466467 (per Megarry VC); Farley (Aust) Pty Lid V.J R Alexander fnl Sons
(Queensland) Pty Ltd (1946) 75 CLR 42:7 at 49;3) (per Williams J); and Blomley v
Ryan (1956) 99 CLR 362 at 385 (per McTiernan J). ‘

f In i:quity, money paid under mistake of fact is fecovgmble. Alﬂ'foqgh mo::y Obp;:
under mistake of law is not in general recoverable in equity, the plaintiff mig e
relief if there were circumstances which made it inequitable that the party w

received the money should retain it: Halsbury's Laws of England (4th edn) vol 16,
para 681.

141




(37.17] District Court Ordinance ( Cap 336)

debt obtained by fraud: Stephenson v Gamert [1898] 1 QB 677 (CA, Eng).

The Court of Appeal confirmed 1n GM-SA v DDPJ (No ?) !2920] 6 HKC
(2020] HKCA 488 (17 June 2020) that the District Cour} has jurisdiction to = Ride'
o consent order for fraud or mistake, so long as the subject matter comes within he
—onetarv limits set by this provision. InA v B [2021] 1 HKC 658, [2021) HKCF] 7
(8 Janua}}' 2021), the Court of First Instm confirmed l!\al. a f_:a{““y Judge Sitting in
the Family Court (who is ex officio a Distnict Judge) has junsdiction to entertain gy,

an action.

[37.18] Purchase money
As to the meaning of ‘money’, see [2.17] above.

[37.19] Assets
‘Assets’ of a company includes free assets, assets which can be dealt with by the
company in payment of their debts without regard to those who have a mortgage
on this portion of the property of the company: see Re Pyle Works (1890) 44 Ch D
534 (CA, Eng) (per Cotton LJ). *Assets’ must include uncalled capital: see Page
v International Trust Agency and Industrial Trust Ltd (1893) 62 LY Ch 610 at 612
(per Kekewich J). See also Lever Brothers and Unilever Lid v Inland Revenye
Commissioners [1945] 1 All ER 145 at 150 (CA, Eng) (per Lord Greene MR),

[37.20] Damage sustained
The damage sustained by the plaintuff as a result of a mistake is the damage actually

sustained; see Kenon Engineering Ltd v Ultra Mill Ltd (unreported, 13 January 2006,
DCCJ 4630/2003) (DC). 8

[37.21] Involve or relate to land
The words “involve or relate to land’ in the present context must mean that
1s directly connected with the land, that it must seek relief in relatio
iself: Advance Pacific Investments Lid v Zen Chung Hei Hayley & O,
18 November 2008, DCCJ 5975/2005) (DC).

As 1o whether land 1s involved, see Davies v Games (1879 813; J
v Jackson (1804) 7 Ves 535, 9 Ves 591: Waterer v Waterer 3) LR 15
See also Murtagh v Costello (1881) 7 LR Ir 428; Morris v Barrett (1829) 3

Houghton v Houhton (1841) 10 LJ Ch 310; Montgomery v Foy, Morgan
2 QB 321 (CA, Eng).

As 1o ‘relate 10", see [9.07] above.

land

[37.22] Wholly, partly

For cases on the meaning of ‘wholly or partially’ in different contexts, see Re'

Baroness Llanover, Herbert v Freshfield (2) [1903] 2 Ch 330: and Lord Advocate v
Fleming [1897] AC 145 (HL).

For a case on the meaning of ‘partial’, see R v Evans [1957] NZLR 1128 at 1130
(per McGregor J). |

(37.23] Authorized
As 10 meaning, see [4.06] above.
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The equitable jurisdiction extends to setting aside a deed of release of 5 judg

Civil Jurisdiction and Procedure (38.07)
4—-————__—--——--—'—"'-'————-—*._‘__

;;7’;;] [n addition to

As (o meaning, S¢€ (1407

725] Powers and authorities of a judge of the Court of First Instance acting
3 '« exercise of the equitable jurisdiction of the Court of First Instance |
int ethc powers and authorities of a judge of the Court of First Instance acting in
AS lf’ ercise of the equitable jurisdiction of the Court of First Instance, see the High
thcu'vr’t‘ Ordinance (Cap 4), s 16 and Halsbury's Laws of Hong Kong (2nd edn) vol 26, ,
g:ms 165.086-165.090. 1|

26] Recovery of ’ : ¢
Ef: {0 gction for recove d, see [35.05] above. ¢

(37.27] Relati Qﬁdew land
As to actiQn d ich the title to an interest in land comes into question, see

(36.06]

ating e (Cap 116)
¢ meanin se expressions, see [35.06] above.

.
ons
' Jjudge’ and ‘land’, see s 2 above.

) (Repealed 28 of 2000 . 23)

nm&@ble value of the land, determined in accordance

(Heading repealed 28 of 2000 s. 23)

[37A.01] Enactment history |
This section was added by s 40 of the Small Claims Tribunal Ordinance 1975 (79 of

1975), commencing on 1 October 1976 and repealed pursuant (0 s 23 of the District
Court (Amendment) Ordinance 2000 (28 of 2000), commencing on 1 September 2000.

38. Jurisdiction under the Married Persons Status Ordinance
The Court has the jurisdiction and powers of the Court of First Instance
conferred by section 6 of the Married Persons Status Ordinance (Cap. 182). |

(Replaced 28 of 2000 s. 23) |

[38.01] Enactment history i}
This section was replaced pursuant to s 23 of the District Court (Amendment)

Ordinance 2000 (28 of 2000), commencing on 1 September 2000.

[38.02] Jurisdiction and powers of the Court of First Instance conferred by
section 6 of the Married Persons Status Ordinance (Cap 182) -
Section 6 of the Married Persons Status Ordinance (Cap 182) makes provision for
questions between husband and wife as to the title 10 Or possession of property 2
be determined by a judge upon application by either the bw or the mfe':;
summons or otherwise in a summary way. The right of application under s 6 of
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