Fifth Edition

Keith Hotten
hilda Kwong

st

-~




e

: .
ﬂ‘-

» ’1 Matrimonial Causes & Family Proceedings

00-“.oooooomoloooooocooooo00“0‘..0.00000“00““466““Mm0“o-u - . '

‘. 1.‘1 ( ' : [ pconcnooooo v
‘ ‘_?.;‘: ' . | N4 : R L - e I —— . -
_;j a? g‘ 6tection and child abduction proceedings

0‘“‘.“.“.“...0“‘.‘..“.“0“0.0“.-““ ~W=-$3

oom'ououooooonuononoonoooc.ucou&m“w‘
sdietic overmatﬁmonialm -

':I" : qm i .“00.00000oo“ooom“oonoononoono.o.o.ooom“oo”movmno“.ouwmc_-—’
e T &
AT TS :

Ny ~
1A ] Ji 5-0 '&‘k - '"0000000.ouoonon'oooooomoouum-.ooumco“oo--moocdoocu“m-oo.—s.—_a- ’
l l Q

|
S e of ’

: ' ‘, ‘L_l'l')‘: & ALl m0“00“00000“0'0....“0“00““000“0mnonmmum‘uﬂoo
\
""' "' 24 to m‘m “ w w R i i l‘
her ‘mat relief 12
g ~ '.“ e . ” ” JILi¢ O“Omononmuoo“mmmmn
o - el v

& Iudiclaly Sevenssesesssctencssassrsasses
12

‘.“0.“.“.“.“...“..0..‘. LA R B L I T -,

- -
MY
\

-

st 3
| ...“.noononooomm'“‘m.“mmw
powemofthekegmmr e aaereyentermmerevens
Ly-' _ ‘ ' Y mg Mﬂp -.m.mmomn.

' P IS \(\‘

-'_"i*'.f-,"','!"-'ir‘, al causes ises and matrimonial proceedings T ——
PmmgleOOQMOO“Qm“MMM -

‘Ij

: f' ,.,""'“ mecmmmm
“5 ghts OPAUIENCe et e

Ul m uobnuoouuooonoucn

,. l
‘ “H

¢:0fmn Woucmoummmm
R T IR & o e

. ® A . v o & ’ ’

388 reporting aase u”“'“““"““"" g (e
x { J J__ ' \\'.'?...".‘.‘....“..“\.. - A i . 2 & 2l aall n s
el - 'Q - SH SR v t T '

[ 1 ‘ AU NS .‘..‘.‘.Q..‘.'.‘q....‘“‘“.«..mmo

o qemdeednm
: ' m Qr‘m Rules of the W Coun..«.......m .
icat m tho R\lht Ofthe mmw«i’»‘

X




| Contents
———————— R ——_
Financial proceedings in matrimonial mqmnily proceedings...vwiiiiiiiinnn.... 37
Case management UNAEr ORJEr 25 uiussssssmmmmmiusmmiisiiassisssssmssissssssssssisssaneesennnnn,,, 37
mm\mw38.m......\.............m L L e 38
Statements of truth nnderopfﬂ::r ATA i o, 38
Appeals against decroe nisi, IMPrSONMENt OFdeT ......ouwmmmmssmismsssssssrennsnnnnn.... 39
Recusal of Judges in the Family 5 i e A R T 40
Family Practice and the Hong Kong Civil Justice R&Forms Y L
Retrospective Of CIR .. it immssiss sasiiessssassssssiasisnsssssessssesaasseessonnns,. . 45
SlgllSOf l'ﬂomtu...mmm»mm»\m.w»»m-n‘»«m.uu.-.mu..m.m.m.». T ] e v d6

Chapter 2 Marriage |

") : )

o TN M s St v i e e I
The fundamental right to family hfe.............. R SR vk 53

Defining marriage: common law, canon law and tthamagc Oldmance winee 54

Civil partnerships & same-sex marriage................... S L 56

Part I: Marriages performed in Hong Kong: Civil & Rellglous............._........ ...... e b 66
Regquirements for solemnisation of marriage in Hong Kong................coocoo......___ 66
Appointment of registrars, places of worship and civil celebrants......................__ 66
Registration of marriage: notices of marriage, certificates and special licences ... 68
Celebration Of MAMHAE...........uurersrivussisisssisessbissasssassssssesns

s e vecene 68
Religious celebration of | S N
Civil celebration of marriage ......................o...... .' B 69

< :

Marriage of a dying person............c..eeew.e R .. .................. 70
nyof mamages ST —— et e s e e 70

Part II: Marriages mdaOnneseIayl% us

R e O e o
m mmﬁummoooucuomun.u-nnuo”doonn)oo-

: mgfqmmmdageand ivorce e
Customary

w oumn“mmm.oobmcun--p.»’o-
-t X L -y .-..._—_o_-.,-;\.*v(.fuswwﬂf'%%

' mm«-uuuuo»pmnuun)gn”nn nmu’n'uqh»po

“' ST 3 ¥ "0 bt b s .&&‘M}.ﬁd’ e %‘v“ 0 \
“Kit fat’ or ‘tin fong’ or ﬁ‘*i‘*«f * ol "o S0
anen tiao’ or ‘hm t'lu’or ‘pling ch'i’..

e LA S %\M-M«P&—-_‘L1

ouuu-om o , o

o, S S AT e
nm»u‘momnvnpdu‘u”upd b :
o 3 . " ’
\ sd -\ .J " - ‘ "o
(@ n)puwﬁco”.ooanomumﬁcomnopno,nocqov &
AN ,.'"} ?"-” 2 ..(\W'-ﬂ\\-oo M3 \
a s ,'_:' _ - ‘." .“{ v ‘ ."c.“b...... v

0 Ty , \ ‘:,' »
v ‘. 'w,m a..".w\ . .;_" - :’;’”’00.‘0‘0.’..’.‘ ' C[”O‘&.. ..0;, .'é_i_ooopélqnoocooooooo.o

. Reglmmmof&mm'ymd ' naTiages e ST s 89

Declaration of customary or valcdated mrnageeg;‘;,:..w
Apﬂ‘mms io the Reg‘w OOODODOMWWOOWW{poomonyoooncnou‘-’oo’floppdopnonouu_ofpqoug ..... 89
Certificate of marriage............... e 90
Marriages on or zy?emppobnedday.,,,, o AN 90

Jurisdiction 1o dissolve customary marnage, ...., ............. 90

Part 111: Marriage and Conflict of Laws. ... Y AR i e o b e S S 7 )
Choice of law and its application o | o P P P s S e e s oo 92
Formalities of marriage............. R e S SN o 92
Polygamous marriages.............r..p B A i N 94

Foreign same-sex and polygamous marriages in Hong Kong mammomal causcs ........ 95

X

Contents
r 3 Divorce T

h: rod llon. Divorce in HOﬂg Kong
. l“lst
f in Hong Kon ..............................
ature of the law .................................................. |
urhdicuon for Mmatrimonial e e ni——‘, —n

..........
.....
00000000000000000000000000000
--------------
.....

000000000
.....
000000000000000000000000
-----------
L EXRE

LTRSS

(.

. Grounds for jurisdiction
BRRLIOINICUE ssrsiorssvessrensnis

Habimal residence, ordi |
Substanlialconnemon S s sssisiisosian | 04

l. L e RSN

102

............
0000000
OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO
----------------
.........

........
000000000
....................................
000000000000000000

.;\

...........
00000000000000000000000000000000000000000

...............

ING PrOCECAiNgS ..o
ﬁve ‘facts .......................... l%

......................................

rden and standard of proof
~ direct and circumstantial evidence

", ;‘ormborauon and confessions
W Pmsumpuon of adultery
~ Venereal disease ...
C}uld as evidence of adultery
mof iR R PR AR N s 117

gmvam and findings of adultery in civil PIOCRORMEE oo oo e 117
A dultemr R ALY o COSTESDOMGCIE - o o i bt o 118
, sy L S N TR 118

(5_{1?,3; onable RELaVIONC Fact )b i e Y 118

!!!!!

xﬁ n (Facts 3 & 4)....

year of separation wuh consent...................................... .................. 122

gwo RO OF SO DN IO ovevesss i e dioas e o W A5 i S L
- Definition of separation......... D RS e Ry R IR SRR
‘J ‘[iods DL IVING (0geIRer s .. i st N i A N RRREUEEN

.. . ml men‘on..........‘.. ........ AR AL R L R R L ) R e AR A A A L L A AL LR 2 L L) 13
 Elements of deSertion ..............o....ooiu SRR Y YA RESOREYITNSS

" Qe,semon burden and standard Of Proof ...........oueusssmsmssssssss P l;;
&mbomnon A AR AR AR R R AR R R R R R R ) LAL AR AR AR R R ) LR ALY SARAAARNRARAAARAR TR : B
Lo \: n‘c"ve dese”’onccoo RN AR AR AR AARAR AR AR AR R R R R S L L ‘”
Cmsmccuve desertion burden and standard of proof........... B i o Lt =
hormes on constructive desertion........... Salba oo SR B ...................'36
“’ ofsepam"on.QO ...... LA AL L) ARRAARAARRARARARRRARAASS AAAAAARARARAARERA Y ARV ARAAAAAARARRARRREATTR AR TS e lx
; ‘.gond“c:;.";";.a';‘;;;; Gt DGR “:-uuuunnu« ooooo ARTAARRR AR AR AL '”
h m‘n o e SARRARRARARRRANRRL Y AARARARRRANRRLS NIt S O ‘”
- Desertion without resumption of cohabualwn IR e
 Deed of Separation ... WA

X



~ Contents

L uuuu 143
D ﬁm D! d‘no mm. R L L e
R ' n un’rm”'b orm w.hb\.‘.\.’bﬂiﬁbb\\bt!b.“.lno\notnonbniuonunu L L LTI ‘47

A A L T T T I T 147
ersebesnnraay unn»\\»ohuwb\n
Jmmmw‘ﬁ.“ i \\unhooh"uohnoou\u»nnnuunnuunounn.. e 148
RMk dewv vnn\\unu“»s |

'»»»uu\unuuunnnuoluuuouuno LR LT 150
W ‘x‘ w mm»\-\-m‘»\»nu»»b\u.

m m mm,‘ bmm oobbb‘u\\u.bonnbbqnhnubonuununououu- LTI l 5 l

WM A, 152
Iowr W“m‘““".'.».“”“..“.»:uuuuu»nuuouuuuobnuonuouuonununo. l 52
M L L L L L T P

M mm ouuuuuounuuun.-... 153
obun-ubb»u»\obtnbhb\o»nun»onnbnuununuo :

MM ‘ yonh uouoo»“hono"oo’munn»&nu»;‘“ob'n'o'linlo.o&o'uuu;nuo-;o..oo-onu.. 154

Choice of matrimonial home.... Shisvesressetonasosss 154

000:00000000-000.0\.0’000. MR L LA AL L L L L R T, 156
'M ........ o..n'imom'...O.“Q..OO“..“....00..:.0..0.0:.60

mer 10 mm..““ouum-muunu»nnnouuuuoounouunununoubou

Refusal of offer made in good ﬂwh e N L R A ‘ PO vRGaYs s :gg
Dedamaon of return of spouse T S e D T A T S PR R o

N P L A S N 160

When the oﬂ‘er isa stmagan L e e A :g :
Right to refusal ............ ‘\ . o
Resumption of oohabuaam..... ..... i 1
Liing aprt e e ARG 16
Non-cohabitation order.... ............ . :g:
Effect of decree of judicial separation or non-cohabuanon order........ ........

AR E ;”An“l”"""."“". ......... 165

" Comertin petons i Jo oo s 163

Reconciliation ......................3.'...‘...'..‘.?.‘.‘.:...... *.:.:.’:.9.‘.5.‘.‘.'...'.‘.:............' e TR

vorce and plmm:us PrOCEEdINES . iccisii e e e T b

gm ymxuxe N .udb 9:&!&%:%0. }loa-oootzoooooo'n

m .-.uuouoqmon:oo‘“uuoo:o%::;-.ooo.oooooh:o..o:ooo 6}‘

Applwauons for leave Mpenuonwuhmane vear ..ﬁ..?&:;m'ﬁ““'

m m M Mm .‘"““...‘..m.”'..‘.”'..”i.m.:"m::....:‘..“.‘::.(.‘?’..\' i<

. Inwrmonofthe!’mctor(Smany for " m‘a);ﬁhf f.........}t..'.._ 3

Jmscﬁaim for mlhty proceedinp .............a.,n...:*.:fg.«&“:.:‘_ s 3 ﬁ!‘
Grounds for decree of nullny......,.....?.,...,....,.. e

r..-,\:

Pre-July 1972 mamages...........,,......,..........1._......,,”..-:.\:.;.;.“@; g '; 173
Void marriages post-June 1972 void: four

‘_

-
0’!0&""“0}0”000‘10.;!.011-ootouoo sessessnes l 73
)

. '.".' ...- '.b.-? - ."‘ —"

Voidable marriages C grou: e 174
v l m U | ‘::“o‘;{;n esenerrn no‘}- nuuunununnuo.
Defences to deaeem;?g?." ‘*.:"”“:””‘ 174
Nature and effect of void marriages PR RUL R A LCAU R 175

loiootpﬂoon)looocoollooo.OOl’l.o00000000000000000000000.oo-ooooaco SRR RAn

Legitimacy of children of void and vo:dable mamagei, ..176
Consummation of marriage .. VO 1301 Wl |

176
e oop.ooooopo. 0.00.0’0..000.."0.""lll""”ﬁ'!’.O.D..OD'0,0.00.000000000000 aans

lmotomm‘e"””"'"”"P“”nnnnuuuon!n‘nnnuuon’on;o:nun.o'nnn RRrRanann ]77
Opportunity of cure ...........veovvvevervosi, T T T D A S T TR A R W L

Refusal of medical aammaaon or lmarmem
Stcnlny

“’,OIDDDOO0.0p.'..'.".....l0'!00000000.000000000000 l 78

P C

A

..........
.
000000000000000000
..........
L

....................................
oooooooo

lGrounds forjudic'al scpamnon R
Bﬁm ofj“d‘cial sepam“o" ................

OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO

2

82

%2

-

............................. TR -

' D]vome not prevented by earlier judicial separati .
53

u

L

""""""""

L SR
~ Rescission of decree of judicial scparauon ....... ‘
;.:"{, /: Presumption of Death .., T i s e
- Presumption of death... 18
Conm ofpcuuon
it Raclndmgt

.........
e
.................................
......

...........................................................................................
ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

................................................................

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

R femnce lo court of proposed agreement or arrangement
! a petition within one year.
iginating applications

...................................................................

..........................

......................................................

Szgnamw BRCSIIEMent of fruth’ oo il TR 194

?D Pleadmgs out of time and amendment of documents
endmem RO Batuns tmt o< s tcrinsasannacaasssssoroiottmsossemommorsoetosentosimesss Sl il 196

Supplemental petition or amendment of petition............ ... 196

Supplememal Joint application and amendment of joint application . 197
E'Changmg RN O3 15s vy yosronexasuonsssmassmssssessroomeisasisde i S Rt ittt o 198

upplememal answer and amendment of other documents
= m. g of pleadings and directions for trial oo 199
*4, “" S T A e D e 199

(\ P!

(Vtce on person under disability ..o 200

:ﬂ _ .f' of nullity petition on ground of mental disorder-............. ... 223:
Joinder of parties ................ SR O e T s v it

D TODEE G3SOCIATION & Sl o B R . v huamnmy W g 01
i/ duhery and improper GSSOCIQIION .........oeoromeooeeomoeon e
hr mes.. e

1\\”(\1' ‘

D R Y m
S R A ——
“oiocoooolooooocu

3
3 ‘r‘ rvzce of petition..................... Sl o S R e S&.‘
ubsmmed Y R R e A A k5 I e g
| ‘j ervioe QUL Of Hong Kong. .. i e i s it ......:::m
Service A o R O e e R oA e o
DEROESEIVION i S A R o bt DR et S
- Service of other dOCUMENS ... RN T T
B i S
N x"’? ot‘ intention 10 defend OF CONSENL ..vcuviimmsimnmmsmessassins .......:m“ s
\‘ Vi hd walofconscnt to decree or joint apphcauon P ........M..,......m
SRR e o e o i S

{Q}’ l mdonsform"‘cm T T T T L L AR LCLRNA LR LA AL bbb lo

AR AR AARARAAAALAN
i’ f m 0f ‘jm‘ m’.desen‘m“"‘".“. oooooo AARAARALAARARAARARANS vy u“.‘““~..tn\2lo

A S A AR AAALATEALAREARARAARA AR RARRAAAAAAS N
‘. .l & o“‘ 0“\0"1“uunuunuuuunuo L PRNGES- A0 . el oM “““.w‘.tl
L MINMN of names of Wilnesses .

s

xiil

) ‘ p b
L]



.w.”.“‘..““mb.‘..aggnq“Q.uo’b“‘looﬁiicb\“ bbbl b b bd L LT 2' l

musuumw&»\num "
mqm“wms WALl bl i L LU L 2 I 4
m“mm omuo“ubbunouu»«uhuuaou»uuuouuuouuoun b d DL LT LT TN 2' S
Rtghmbekwmmdumqunmmﬁlmgmm.. G, 218

M m » mu.uﬂ““b“’tﬁhmwﬂﬁth‘u‘..o.“tllb&.ﬂ..ﬂo‘t”uon0'obloo000'00000 LAl L L T 2 l 6
ER L L L L

W w m au e TR PR i I
Reply and subsequent proceedings |
Wilful m to maintain B S 217
Service and date of hearing ...........m.mu:.m.‘..m.u..» ...... 217
Respondent’s affidavit in answer 10 applicant’s reply ..o ieiisniiinnnnnn.... 217
Applications for variation of Maintenance aIEEMENLS ........ovivusmmmssiverasssioninninnn... 21 8
M Of mmﬂMw'.unmnu-u.»»n.n.-....uu».u..uun.u.«.’&.'.n......... ............ 2 19
ANer Bath Qf ONE POILY visosesimeomnersapbeocissasssbonssross eI SoEsBpods b4 tbensasesnnss 219
Death requirements on personal repreSentalive...........ommssiiviisicinnnnnn... 219
Preparations for trial on defended cause (the main SUIL) ......coevervitsierisiveresninnnn.. 220
Discovery and inSpection Of dOCUMENES .........c.oivievisesenssssesssssesssssessasssnsesnnn. . 220
Medical WM DRSSO U L LS S PR B LA L S A G IR & 7 2 (s S AR Bessanet et 222
Directions for trial and special procedure Jist... ..., 225
Special procedure and undefended CAUSES........covnivrinimcioneminisns e, 227
Pma D‘m 15 4 'm.....»»....»....«mn.»...»»....m.. O T T A T e S P 227

Commmooooomm”omoo-.oo--“oooln .Q...Q“.O.“...“.'..‘.Q."........Q'....l. ..... L L 228

Disposal of causes in special procedure list .............ccouevveesicivnrneiiseiiirinennnn., 228
Defended cause request for directions and .vdwduleof allegauons........»... ........ 229

N § 1 S L N SR P A SN e e i RSN 6, L ¥ (2 oy § Qe Lt 0 A S SN et asxores 230

Time Of trial 008 80 000408 8 R AR e e SRS Ra e e e aans 230
NOGOE O BOOTIRG oo eisiiimeri b A B b B e R bt 230
M for COSLS einuecassasnsiononsasoncsssevarsssnssnsdussssssiossassssnnesssisstesnsssastsnssosassasennesssss
Mode and lalguage of tnialic st ......;....;..'.a,.....“.............. ST L
Choweof language ................*.............,...... T sy AU VAT

Record of pmceedmgs........................'........‘........:.-.;.:..1..!;..._.......;......:..

“munu»b‘bun»»nnn-oMbnbon%\nbhb-unuu.o LTI 2] 7

)
ucmm--momumww(NQ“QOQ”“Oqqqu.om‘..ﬁ.Mi‘-o. uo-p-. s EREy

_ ...........,q.......,..t...;:.'.%.:z.r..:....af,-....m,....... Tese
Jme Smmmmmm ‘Qgc"h %-3&.‘&*«»‘3”». o @ '
E m‘m ‘k 8”0’"”} mmoqoq"oougnqqupnu?ouq-q”u« TSy WA

o v.......q.,,...,.,.......,.\.,.:.st,.. §
| ; ','f.,qﬁ;rmmrx’lim apan,.............,;...n....,,..,,...,... ......... 239
APPIIMIOIWQ' de ':,.f_":,.Mm.n....m..&m%..;sm.:..z............ nise 2]
Rescission of decree Nisi by CONSENL.....nuuicivimmiissiisessiimisssssisnissssssisssissssssisnnns: 241
Inm'venuonto:Imwmm...........,m....,.......*......,..*,.....,,....................... ..242
Dmeab;o‘m“'mv'nmm»nqrppvmv'n»-.p-».pn’n-...-”unu.u.»u..nuunu....... 243
Txmc........, A9 8a80 0pAnapENAARSS SAARSRS DONAAS AR A BRI RAS AR SR R AR RS S S e e s v rene 247
Abridgement of time ..............oi..... R A LR R S FERS U ) |
Delay of more than a year

e T mmm 247

xiy

Contents

Smlcemd amendment of s T -

Prox "dlﬂg' in the lrm :
g va ‘
CMJMI to divorce after one years’ hv;" apars aratiom Py

dimam,cgal ”Paratmm Frp a7
Wlldllyo/averseasdivon'e e = 249
 Cross proceedings ............... R | 49

............

Divorces following legal separations P—— P

Mmg Offat‘f 'okcoﬂ("lu’we (Wden(( ......... Sessicnitibeibebiiididice ‘ :q)
~ Existing rules of recognition to continue i i | e
- Grounds for refusing recognition of divorees oy Iegc;l. t(pam{m g
~ No notice of proceedings or opportuniry . C—

10 take rti p ':
Commry to public policy part in proceedings ... sl

00000000000000
ooooooooooooooooooooooooooooo
....................

Pmceedmgs or otherwise VSSVRCN, . |

‘.".."..............00.'.000. e . » oo‘.oo...a..o bowve SR heny
. . - ‘Al = X
- " I
S wrann 0...000.6.-00.“.-.'"OOO"l tha .
. - .

,y.. onition g COUDIICS cvcovvo v vovcrinsemmsreeesseneenss ::
~ Non-re @ O By third country no bar 10 remarriage................... . e

B e pmad a4 snccs o svecommmmsenmes 253
LA Y
.' ----- ,.. ";':' 1 : -." 0000000000000000000000000000000000000000000000 vus S 7
I
X A A L ah ' e AL LT E LD .
\ RS s 0 N =Y LT T CEEE0000000900000090000000000 000t sststrsrverecscnssc
oooooooooooooooooooooo
-
Cawn ..
................................................... “

-~
.............................................................. ~
oooooooooooooooooooo -~ .

............

M& ntenance orders under the SMOO
BL fode of application and forum
Gmwxds for apphcanons (s 3)

.....

) ode of apphcanon T ] QAT AR 0L B e T e ) i 271
(K rounds and jurisdiction for application =~

-4'.1-" ia. -

_(1 LY .‘re'.lwﬂ..............................................................................................-......-:’"v‘

-
y f
-‘b/ Ut“"c !.........oooooo A e U 4 /-

Mai .1?’* CEDEndIng SUit (MPPO, S 3)..ucvcmeseorcscmmoseommam s sssiseoseeessoeeee e XT3
dicaon A RTOUNAS JOr. MPYS e icoroiseomim e~ " oy
,[‘ ers T T T (0 e R o S ST N oSN 273

m’f'} period:c PAYMENLS...........ovvennns A A TR T e e R M

‘\aj m............................ R R R R B -, }
o-’?it X

lng litigation by maintenance pending SUil ............oeosoooeoooeossooeroee 217
I S for litigation funding in ‘Big Money' Cases ..o 233
‘9}5' L B T e — 285
1 h Id Party Funding and Champerr)Wawenance ....................................... 286
omemem 5 A0 7 e I I e s X7
Part I1: fq,tl’ me ing an Application for Ancillary Relief........... AR ca e ...b:?)
B B o ——————— e
-moﬂ» msforodemformesdeofpmpenymdUnuseofme "
| n u vv.e : Of(he sale e NN eeA NI REEAETEAIALANAAAREAAEATARAREANAARIAAANAAS SAARAA AR RAR LA SRR
Ap ” F}' ons for ancillary relief: forms, first appomtment & FDR RNy -+

e-requisite for final orders for ancillary whd' AECTEE RISE .o vscnsssssseassmsassss 2299?
. oy‘ pm‘,‘ed“m mnda‘ow."“"“"“. .t VAR AR AARANAARRAY

ARRAAARAAARRARRARRANRRRSS SAAAAAS

t'. XV



Contents

—___________ﬁin‘_—-———_'—-—-———\_\

m ...“..“....g;“&.b“ﬁb““&\b\\\\o\tib‘“\\\“’.\b\\b\ﬁt“o\t\\b‘Uoooobnﬂoo L, e 296

Ancillary relief hearings conducted in chambers.................coiivannin..... 297

m .'..............5...»o.n“oﬂ.ﬁb.h‘lﬂb“‘.“’b.\\ﬂh“‘%h!lloﬁ\\hbooQlbol‘. N sabELS AL L T T 298

M E‘ m qu “'W.l\\‘\uo‘ho“u's.b'hit.suu'lun“uoo‘htnnonnuuuun........ 298

5

M dma e e T, e 3m
- -

"“m 3 dmi»s-nmbmon»bnnmvn\sﬁ\\bnbu»n\\n'“onnnuunun bR AL L L L T T 30 '

m’) dm & mmgmm ubu»»tu\“nbnuunnsuunoounu-uoou...... 303
M M‘M\ohvuﬁmbob‘bnn’o‘i“tbnino'o;o'n.‘bnnnnnoou’uknononno-n RN AR ey 304

m iﬂ “ilwyiﬂkfﬁinb-%onn\c»no‘in’bnnu»uuuoo“u“ouununuouununoouuuu..... 305
Whm (m mmr M) »nn«n»u-hhnou’nhnunn.uuunuouu...u.. 305

Rules governing admission of CXPETE EVIdENCE: i AN it hvane . 307

ka mm onmmnnouo»ooob\onouoo»bowoou»»nno«onnnuouunuounnouuuou “heus 3 l 3
Mlﬂnﬂe mWQmoononmoonoomooomnoomouoouonoomuuu.hoonoounnuuonuuuunonnou... . 31 5
CMW umo»unm.mnom&onon‘bnouut\uuoounuouon\o:i»nnn T TS T T T ehsestus 3 l 6

Part 111: Financial Dispute ReSOItON .........c..oocevivireceessesenessosseesnns 317

ooooooooooooooo\coocoooooo-ooooooooooooo seens

Introduction RPN 317

Stages of mallmy relief/FDR pmcedum.. sl .3 19

Geneml pmwswnsasto costs.. B S eVaguss s 319

Pm;ﬁrst appomanau...... P =re: 319

Stage 2: The Financial prute Resolution heanng I e 329

- "

Pmposalsandqﬂ'mpmwomly made.'.'“'.. 3210
Dadies at DR i e .....;.'.;.....’..'...;I.;....'..'.l....... ...... @

.
DOV SETILIRA W), Bkl

m to expect at the mg’??{{‘t&“{{;‘”"“;s'f.”{«’?’3&'5"#?’“»?3'§i§'i'"""“”“""“ :
dgmdﬂdﬁm%mmm ouou veeas nnnu'ouuuunuuunnunuu.--6
326

L

. L R T US| A
W 3 MMWO“.”‘OM“MO’OM.O‘.O”0'00“.l.ﬁ”. .po“.tono..oo-‘-lcooon'oololcnuo
A i CIAAN, KATTE o SRR (¢

i1 foanmaz”’ll.?”?"f.?"“"‘\ 32

3.."00' iAmlirligip g ' b 00‘0'09 pogpe | gl B
",4'0»min“,odqnnu«fj‘nod»uuh’uonnoon‘ono_o '

* ‘When orders may be made/sought........ MBI e e
R Y o T Yy L ‘-}4} S R R a |
- Consent orders............... T.{.:;.,./ ...*‘:.f......;.'..p. PSRN o Th.
~ Effect of remarriage............ S ity R E AR T RENGPY TR
pmm)”»!’”” wcnoou;,.r,gg,,g.a,_ogo,pD,qo'oc go‘oco"‘ooo
e Wi D g or‘b&'”': e UISTE A & 1
Wammumomdiow»nnnno nn.ou'oo)ﬁ ‘ouo
’ r el . WO."O‘O'- w4

poomoumbp’.(u.tjgemonno--nop.ou‘pp-p-nv'pnouop;nonon b L Fasnnsnnnnnnesn 328

ured periodical paymi "“""'...,.;.;.'.‘.-.2.'.'..‘2. ‘ .’.Z: N i 329
wmmdeé.an ;‘Pak%” V:oné:nnu?u“:}n‘j‘:cftﬁ:éu;u .uuuuuuuuou -329
Interest and surcharge.................... P A B ST
T ”d m..‘“‘”f..-‘0::::..00:0‘0?0;‘0.::.{.‘{D:O:‘ "“".'.V..}.(.‘:}:.{.:;; 0....0;::.0.0..0’000000000033]
ransfe m.,,.ﬁ,‘.s,.,g,,,ﬂ,&.f}.‘..,‘..&.;..,:_...'.{,..,‘.,;\,_‘.%.;.s,,_. _(.;,1.,;.}.\.:_.._'.,’._,,;.,’_.:__.i._.,_,.\..:,_.............334
sm'mu ”'”OO“OD’DOOD’DDO0’0009"“0O..OOO'O}‘OO’)OY(..O'D:‘.,.0'00'00‘;0:00:000.:0‘0000000.0000.0
Set-aside/avoidance ofduposmon.'BBS
Variation, discharge, suspension and revival of orders.',335
SRR
Pan'V: Finanaal Rcsources and Secuon 7 of the MPPO ,’339

Appl:cauon o Hong Kong: LKW vy DD,342

| \ .\
oaoooooooo--oooooooo
.

AT Ly T

m‘“0.000.00..l.ﬁ"l'.."""’l‘...’.DO0.00.DOD..DO“D.Oll".l."..OOOC0.0.00'.'.O."'...0."""...

xvi

. ef 2 Assessing the parties ﬁnanc:alneedt.,, C N o
I N 3! Deciding o apply the fhanng principle . Nbddiseise 153
¢p 4 Considering whether there , e |

re good
deparllng from equal division ... .’Cdmn : [0’
op 5: Detfdlllg A R R . NPT 4

......
.....
oooooooooooooooooo
-----
.............

_.,.."-1 -
d) JSLS 'ounuuuunuuu LTI

Loans between husband and wife..... e 375

.'..\. R R N e T i 3.5

*:;,,'4" '“ d inherited property, and post-separation acerual it
o Non-mglgihgptal and inherited property......... e
- Post @ O B T s s G 37

BN Resorine L e R RN ¢

»
.............................
Ll )

(TreSs Family Courts and adverse inferences. SR g
‘No Tugdp sum without capital assets g

“Power 10 1
:'5 u to '

ss and obvious' ..

” of property assets and ﬁnanczal resources ..
wxbury calculauons

D :
y A= m.oooocoooo-uoouoo

3 mupaal agreements in Hong Kong ..o .189

. Other agreements between parties ... 3
'li‘*J mous T T b e e e A i i S ORI s L1k o S T 404

3”?)‘. !
%? ART AW ........conivie h o A A Ly A T oo ey N S g 07
L,g IR A R i el e 08

- mroocnooo L L “
4' u‘laaon ST T D e e Ao S S sy 1 410

‘j\f";? T ra (1 W nesnacsasansnesssesses T S P —— <10
Rights \fthll'd B s Lo e e e Vo A L T S 410
VfT onial property disputes against third parties...............enc |
/M# Pany e (T R S R R T e ST MRS S S ...._412

Joinder ........ 313
‘-,!~"‘ ) ).......‘...l.l"“....‘.l....... T L Il T e -

-- MA....‘?“ r 5lssu&s..... o A e S S T A SR 416
Orders s fi rrepaymcnt .............................................................. 421
Effec & temaniage... ...... ot B s IO . = e . 2 ——
( @”f' L — ﬁi
”"‘h NANCE AZTELMENLS voevosieseassssssssnssssssssnssss L RN TNEET T -
“‘vﬂ' N Of AGEEMEALS 1..vvvusssssnsssssssssssssssasssssssseass i N

Al ltera ion of agreements after death of a pam B e e

-
( 'm .’) '.v AR EERERAs AT o c ’
) “" OtddmQQQ.O.QQQQQ\!Q.!IQ.QQ PAREAAASALARARERARRARARAAAANAARE AR AAAS ALann .”

V ' 8 4 90 Ra SaERE RS S i i
l L v !t (uo G QQQQQQQOQNQOQQounonqqnuuuuuouuouuc SR ARASSARRAAARAAARAAAAAAAARARET RS

\;;;;,- ( legalpracﬁuonets a note on “Cost No Object” and

-
s"‘i.v 1 Wan, | Get - Legal Adice b Dunned aopw-«ww*“_:,

- P sehayne o 4w TETYYS
» h' 1 : . ' mu \i!ﬂ'\!!o\\\nsquuuusuunu SR AR ALARARARARRRA A RARAARAS ‘l
waah s VAR aARe AR AR ALLRAS

l !\. 1\ } f‘ U . Qnid Pmm D‘swtesccu\ e h AN RAARANA LA AR RRARAR RN SR “‘“.““m {Q
u ﬂ: :ﬁ o &\‘

’ | AAAREARARRRARARRAS
c ‘l { G t\m‘ka“m AR AARARRRAARRRAARARAS AARARRR AR

,«",. 1 Xvil

®
;‘h

s
&
.

ARaA
“ . . n““‘\“.““\.‘\\‘\‘\\‘\!QQ!\\\uo\u\n\ntu\u LY
LA Q!ttsuscosmstWM

i 8

a L]
I— I



_________—-—-——*-__————_\ _ -,,‘-. — (.'Ompm,
‘ ! - —

Threshold at the leave stage
Conditi s and case managemen d.rcc,m‘,;;"

m m W “mm’g“ﬁo‘b}bﬁd0“0\\“\\“\“0\‘“0\1’0.0h!'Uﬁ"‘oob’.“\b'o“USNooobu LA AL LL LT 4

m “..““.mmwbo*“M“““l"\t\‘é;\\"‘O\\‘\"!\W“\\!“b\ib.b'bv\oo“.b\\bb seshsbobvinss LTI T I
PN

2 ) , $06 Sl ‘—
luvovwm to M “““‘W o ..l\"'“. “‘W“““;O“Q“M ; ‘*“ﬁioobl6.‘:;0;“000!0000006.000ononov n434 'm........‘ C A% e s ene 8. |
-y B a p bl L L TR . l
mvnl: MW mmmul‘ulto!hb“k”ﬂ‘n&iﬁ“hﬁ‘.t‘b‘l‘lb.‘lbooto"nnobooounonunn. ...434 l \i AR 1 ) Of mCrSQ‘ dWorceq _

wmwmm'(ap'16)biuéu&g..'..‘-‘,.'n”"nnn........,,"434 | y '.~, ..° . | §
Gmdmusucmm»mmw&sm\mm\m.mm‘sm.........‘..............,434 ' e

-
o
w

1.,'
.

£2

' 3

POWers Of the COUNt ...ttt iiiiimismiiih s s Wbt st bereneonsn 436 | i

LAND SUM OPBLT . ciitiicivsivstivibdsisisinivsssiotoivabnssersos boabbuh ieassbsi st sbassstsbninss bosrensonesen 436 P Appeals in Matrimonial Matters......., | -

Interim owwmmonmnmumo»mnuﬁ»h'us'»'v»ﬁ»&ﬁhuno'n.'nou»onuu.......... ..436 ............................. S o~

Duration dﬂ'*mmuummn»nmn.nnnu.“m»nnmu»»»nu.o..u...................437 t L R e 490
Variation Or disCharge Of OTET ....smmsmssesssssssssssssssssssssessonn 437 { I the delay inexcusable? ...

mm w m moﬁtmimoubobun.h»ui»no-c'to'l'b‘b'oo\ib“boomomnlhnonootoooouon “ranee 438

mo‘f*m.ﬂum“nm-omn“uouum»mm.mo‘b‘«oou.nnouuoouuuoonu Seseranne ..438
T)m d Mm»monnmmnnmau\uau»wumkuohnunknonnooouoo»nn.u.u... Sok 439

LR R R R (LR T )

! [or appltcanon for Ieme!o app(a, TV o
IR€, suspension and reviygal TR 52

.....
Lk B
............
......

)_e.' cC

( Ncwarran *

t»o'o’ooboo’o‘th..v“o.ooioooooooouoon ...... 44()

Varianion and Mm q m R 440
Guardianship of Minors Ordinance (Cap 13)....cc.oceviieiiniivinnmniionsiienion..... 441

Forum and commencing proceedings............uvuirioimisssssionsioenssessonn 441

Om”owonomo““m"“muou..nouooo.t'o0.0..0....00“0..000000000“0 A A Y T I I I 44 l

Gene a

‘ .y ‘moaccom’ e .............................-. Sad R m

’ ) LApSE fmne e e n e an s n e e s e TR S us vt soh sesteretie et e A | 48RS

00000000
ooooooo
oooooooooooooooooooooo
ooooooooooo
......

W'Mb"ay o_f om B A 445

Vaniation and QiSCRATRE...........iienisiiirmissmmsmi it ey 445
Duranouoforda:s..........................................................;................. ..... B aros 446

Artachment of income, interest and SUCRAIGE ...........ouveeveeveemreseereseessooeso. 446

Affiliation Proceedings Ordinance (Cap 183) (Repealed).......co.cocuevreveeunnnnn......452

Financial provisions for children on divorce, nullity and judicial separation ..........453
Child of the famdy....................................................................................

Q d Family Breakdown......... .
A TY lycmncxmu ......................... anas 489

, 1anees dealing with children and famnly brmkdovm b= {:‘
@ y’mre and Contml andaccess .................... :Q;
| Jurisdiction over custody andupbrmgmg ofa duld 10
: Tf'?w evidence and child orders...........o_ v Ty :qé
~ Sc ecustody BRI CUSTOY s L RO S e Ry
Joint care and control................... 3

T Shand care dlstxngmshed ..................................... i
\ ‘ '4 \ - ¢’ “ . . b L L L e
TM dommmomomoou-moomudi!. ‘ r ' \ - . |

Eal® " s
- _'o.\..o’oononoooooﬂtco.ouoooooocoooo ..

m’emaaonal TR SR (6 it St St b s S W04

ga;,g.;;_'_:.' i & ' i’ It:wmaavepamntmg arrangements (and high conflict cases)
B P X | }f ‘No Olﬂer prmaple

Iammodemm..@...m...'............,..ﬁ
Dumhaano:dax

'. mmoval applications

SN -
‘Relocation (permanent removal).... D S T Rl O

-s" .

Temp. ralyremoval ....................................................................................... 316
inanci a] T AT T e e e e S 20

é}“* ’ii’ sionlcare with DSW 1

1
fia

" ALY -2 v - bt and b A4 eav, ; ] . - 5% ( ..................................................................................... . -
5. > NBY BPPEY oottt Sssasossisb st S S Ak o Procedur relatms to children in matrimonial Cases ..o 521
} ’ . ‘. ) » ."" T\':‘ Wi e _“' S .0_' ’t':“z-. -'- - . 'T-‘ s | v . j}?" ’ ’ mgs m Ch‘ldmn BAERARRERR RN L e — . 5:!
2K . B - 9’.0000‘000.0.-.0-... X
: M'”ﬂmntwvn-”wn -M mv...., .‘.,..,.,,,.,,,,,460 b 1 ;‘0 18. Mppodn.uu.. D PR s
| ! PP —— - —
(LB ___.~m~»m,.mm;mm»w”$}'w’}22...‘3,‘.’..‘. s 401 45L0C ducauon an SUWVlSlon ...............................................................

1' Ju i
Pﬁ”‘”’ﬁ))ﬁ%lp‘“‘mﬁﬁfi aooononcp-n oouuoo wan 000462
’ I I j ' W‘ ”W“""m”'w’nn»nm n»unnnnn ndnn'oundu’. KLy oy 46 3

”'0’0000”000‘000.0.0000 T

Variation and discharge of orders for periodical PAYMENLS s 466

w 'm "
p lDM”OD‘ODm””.‘””FP”.’""!O’.‘O‘OOPP’P‘"’”DCOD'!OPFOODDOOOO0.00 LR oc L arans 467
' Government assistance |

| 0, 469
'A
mponno}fn»»mupp)n)un»cn”n”p!nfn-”onnon -nu”n T

Part IX: Financial Relief in Hong Kong after Adoption, Legitimisation, Divorce

Annulment or Legal Separation Outside Hong KONg..,.. oo v 470
- bavc ﬂpphCGBOD onnonnnuunonnnunpnnunlnn-npnnnnnn.nuunn. ..471
- Guidance provided by the English case law st st e 8 o

\P) Jz‘canons for financial provision by guardians etc =~
No matnmomal proceedings affecting the child..............comommoosnss ‘
hr !‘ ; “(;: qu m [ IOOOdm'C...... ................. B IRANARAA AL ARET AR BRAR A S ERERE AR AEEAAAAAART LA AR LRSS A At ( 4

S
5"’_’ n 'T. 1 tiality ANd ChIlATEN’S CASES ...vuvermersisnssmsssissmmasmsmssssssssanss bR S.:
CD @é‘ Children's Dispute Resolution......... R ::‘-t
Ne ('/ e and objectives 0f CDR.........wssmmnns B

............ e
?‘s I m s appo‘"mm SARAARARARARARRRR RS NYTTILLL AARRREARRNRARA VRARRAAA RN RARAL A yramanes

QRN S S
/,‘ "CDR Mam‘g“unuuu T T L T L LLCLUL LD S .

g
E

Xvi

!1‘
'

: XiX




ohuohuunnuohnnnouun...un.n....529
T T L I I 529

\nb\nnufo\oonuu'tu\hnbb'onn PN

L L e nnnnnuu‘u’nnnh\hh
en

m "idn......-. weey

R ol GRSV SR S en s S 0 L e
H)Ri;’; FM Whﬂl CDR iS Shn Ongoing P T L L AL L LA AL AAAA LA A LA LAl bl s Al Ll 529

’ DSL‘O l CANsARRRRRRRR RN A N T T T T T e e 530
Fact-Finding Hearing (FFH ) WP R A 04k 530
The need for @ FFH i

md!:ls'onﬁra mI CessbsubbEARBREIRIIRILS \n\\oohu. B L L L LT ggg
m D'mm.hrmmmmu wanee nu»»»nns e no\»\nunn:unouun-:o:: ................ 532

mmmg Sty T T T L |
The directions wuh nspec: :oaccas R o

EV!dCDCC ooooooooooooooooooooooooooooooo B LU L L L uiounnunun::::: ....... S g 533
Standard 0f proof ... RPN 5
EXpert reporis ...ovwusmnisisisssusns: ATSPNAAS e G B e i 53 :

Pdlﬂﬂdl d‘mon e L L S LA ALl bbbt 0000'0000-'0000c'0 oooooooooooooooooooo
Social Welfare Reports (Social Invesnganon Reports).......; ............................... 537

COStS i ChilA CASES +.uuuvsevstverssesssmsnsrusasisssvamssnssisassssessasstssssusassuesssnssasasnistibcssssssesonses
lntemanonal direct judicial communications in children’s Cases.......ciiiinminnnnss 540

Y PTSTT e 11 2, P ——— R
Separate and mdepmdem representation: guandzans

APPEALS ...coccvianrrrnsirsmrs s s s s s P PP
WRELRET 10 APPEAL .....eveesienrissessesssssssssassssssssssnsssnsnsisistsss s sasssdsasassesas s ssssnsesc e

Approach of GPPellale COUTLS .....wuucuvummimirissssmsmsmsssrisniamsnsssss st

Fresh evidence and appeal ProCEAUTES «...........wwuiussimmesiimimssmssssssmnisnisssnsesnss

Part I11: Legislation & General PrinCiples ......ooumirisiiconmiesnninninsisanmsnsnss o s
Legislation and children O PRSP PO OIS
Consmuuonalandmtemanonal law:... oo o

The Magistrates’ Courts (Juvenile Courts) il SO e
The stmct Court (and the Family Coun‘) S R R

n.':,'. LA

....

The Social Welfare Department (SWD) and child WeLFAre oovire v
The role of the SWD and NGOS. d:sungwshed ...... ‘..,.'....k ..... e

3 |

AR R RN R RA R R AR R
-------

Dcﬁnmausmmamomalpmceedmgs..h. ';;-.. | s
Imumw .ee oomomuou up n 'bo ‘ou.ouu W ,“ s 6,6;'0 wes o. S Rpe b o Thes
Unbo o et %mr CF IR 0'1 e ﬁ{f '..-"": | AN
R!gm ofzc dChﬂwd‘m .-d-m»nmdmuuf}_"!f!.?”onfoofono'ouuuonou{é;‘?-{-;a_;; ----- ;; o:‘ : e
The Convention on the R:ghf of ‘the Chddﬁ“ '., ;...”"”’ ......... 565
. } ¥ Ay P9 |
mz;:;ll‘ndpk ones ”.:..;.,:“nmﬂ“?' 3 n ’-:. oo’o: ;'o:_: &’;’}”ﬂ.:”o“ (ung‘o.'o.o.-u;-.nn.go:nnuo:::ggg
Exe | | qm’ m. ,.-.\o"..o??.ou-o'p“o“o‘.o.o{-‘o':)-so'-o:u--.o..n:n::-:o’n‘o ) 'o‘o:oonoou..a.o::o:"!\'_l.‘o-la‘u:.u::: :::: 570
The welfare checklist and OLNEr fACLOTS .......cvecussusssmecssssimsssmssissrmssssrsssssess 37
6 L R TR WS e e et o, et el R 571
Health of the child........... S b e o il b A 572
WESRES Of PATERIS .cos s e e boesodsansesonersbsindsssns e A e A R 572
COnAUCE Of PATENLS ..ovveveecveevssseensssssesrerens o A A e R R T 573
Y e e ey s oo e o avaessssinvibes 574
XX

KHRET CONSUACTBIONS 1.visvversissivsensnersionsmsnssnssosssinsers 74
The welfare checklist .................oooiir —i TN
Gllllck. parental authontyandautonomy nfchtldrcn prypwag 574
o 1V: Wardship and Child Protection., . soctsssidersmesisidiioihanmiontin s
mhcrent jurisdiction and wardship ... , e 4 _ ég;
Y Introduction: wardship and mherenl Juri tdcmon o/ rlv H:gh Cnvrr w1
RTRRINLE Y WOTOSINY iibssirsmsissssececimonionessiliaiostiio il b s sl ot
. Use 0fwafd.!hlp ............................................... 460000000066006666666580000dss smibbsibaiibbibiin

BRUTECL Of WOTASNID i ioviconisisicosiiivissiitsssovisisevinissssisisaissrtsobet ol AN o
RIPESAICHON JOT WAPAIID .si 8k ohiiiniid i atatiadio i fe i Ll
/ Pmcedure and the wardship court

»
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

riminal child abuse (ANd SEXUAL QDUSE) e
| A ELOIECTION: REZISITY recevecaresssorsonssomyemtmmme i -1
- ) B OASSCISINCNE OTACTS A idessiites o S =ad
o Multi-Disciplinary Case Confemnces (MDCCS) . R N ~511
i vadence in child protection cases.. o e e e e D
f, ﬁ_} V T T BT T R S e L , OO R
| Legmmacy ............................................................................................... — G4
EEREECHUNACY (F. COIMINON IAW cerurarrectssiomsontiosisemes e SONN
f _'-' .rlllegmmacy and modification of the common law: pre-I993 ... BI4
Reform of illegitimacy and the Parent and Child Ordinance (Cap 429).. 8iS
~ Statutory meaning of legitimate person ..
Currem status of the illegitimate and Iegmmate SBAAEN O e LD [
mmacy of children of VOId MATTIGZE ...t s DD
¥ guumcy of children of voidable mamage ........................... T SR A

R S S L S L mwmm6l-

Le al Y T S b e e R s o s S i L I S s
z-? mof of parentage by means of scientific evVidence. ............ocwuwwcccces e OO0
53 Human assisted reproduction ... s 629
; ul-of umeApphca:wns T A AN R A | S P SO S
5 easonable EXDERSES vornnss cias ot e i e et S
Cc -on n:ial SUITORGEY sarres e e e S ssrvn

) istoncal development..............ussssssansssssnsassass e e O
m amm of pamual rights and dUties.........cwsssssssnssos
- Who  exercises parental rights and dudies ...
F mltal rights, duties and authority ......... SRR G T v
..~./ ,, ications by natural fathers of illegitimate CRIIER.........mmmmmmsnn 4T

“lr‘ -
e

y “_ 7 XXI1
18




nuon‘bowo'ﬂbbbobhioo"onuoouounnno e 648

aanes
W “\\l\!.”0.\\.“!"5\\.\0...'00.‘\‘.0.0"..00'.0
" es
pou“ . u\\b\unnunonnubﬂuobbnnounnuhu T 649
e .

Bmlm . M‘n nn-u\n“oo"b»nubu\‘o “h“
Remuneration of QUATTIANS ...

wmw »onbon-nunnouu»»boub\\ﬁhb‘uboh“o
m W gww mMuob\nbnu\h\bho““nunuunuuuu........".""650

Pmm m GMO m.\\vnnnio\!nstnb\n\w\*\\nb\\bunhuo\bnnunh00"""""'Nounuoo650

T L L .65 l

\\\Sb»u\u\»\ho\unn»nouonu-s»unbuu LT 650

b\»o\ubhnbotun\unnououunu.un650

ooo\tob.ono.“.osotoboocoooonoouo\bcsloooounonono AL AL L 65 l

652

Non-removal and section 21 CACO (Cap 512) ordérs 652

Criminal BRIt Ehsonnessss 054
offences and QBAUCHION .....usssisemsimmsssssmmsimisisessssee
The Hague Conventxon & mtemanonal clnld abducnon.. s s 054

and means of 1 COMVETEION i s cons oo ooty s s oA RS v i dndnaen,
cn:.mm rities m{; Judicial coOpenmon under the Hague Convemcon 656

Application of the Hague CONMVENTION «.oovvvvesvsssssssssssnsasssnssassssssssasssssatsaisasassssans
Return of duldm:........ B

Non-Hague abducnon....‘ .......... 670

Reciprocal recognition and enforcement of judgments on

matrimonial and related matters with the Mainland-.‘..;~.;:;;';;.~.:.~£;-..-.;... ook g‘;g
Children and foreign NAHONALS ......e.vesereassssmasmssmusssassssss s istassnssssssssiss s 5
Divorce certificates under admini ‘stmuve pmceduressx‘ ...... eoioyes o]

P‘omy ﬁpm.u.onooub-oocnon-.oon‘oouonnq“oonuood:«nn'-‘nomoouounuoo e
Power of variation of maintenance OTOETS .. iiiviasbussasstansasssnbsassssensassssnnssssasssseses

m to m wlnon omouonooonuuoTooonminqoCoooonnoo‘u‘ﬁouo.od.c’onuJuu- ‘ wew

opuo-ndodouoouooooouuuonooduo senes

3&&4:’:}3::3‘;} oo.‘oouoo'oo':oooooo obo ..

q, )f» -.“- Y3 *.‘-

.az} %o&-‘ﬁd | . LT
.Mrouqoﬂnn.:_ - :__': -"‘ S

'/-.- - ';-_ - ~d e o . : ’ .”";.;000000'.'

”’ " éfo‘%»nﬁ M!IQ . mhu««“n---"“

oy e

Sanes .0..::.,::“&“0 wm. » 'f'___
ey -_-o‘,,’-..:-." ":‘ : \."" F

686

o \..' '-,r, ﬁ sees '.:.'oo 0.000..0.-00686

PWOSGOfm -. f_- - seveprss o "‘:; )n n _ oOo-oohooobooo gg‘;
Persons whamayadopt.f......._.._._.......s.....,.....,..;...t.{\, everenbase “‘3‘..3..
Pmmw be mp‘dﬂﬂbou-nnn‘o#»onuuonno» ‘ﬁ,‘mu’nuo ‘uunuouuuu PR 688
Variation of local customs by the Coun..me 42:436899)
Procedure for adoption ,................,...,..........,.....',',,......2;;.:4.‘......1..*..,.............. 5 ...6890
Rights of the GAOPIEd CRIld evorsviosvesrsvsssssssssmsrssrisossssisssssssiossssssessis: O

mve Vs mn Monsouonnnonnnnbnndo”ooppyntnn‘uo’p‘icluuu:.:p'n.uu-uuonuu-o69l
Amgng Mlom ooconocouuo.o.l..&Oﬁﬁnnnuouodooonoooapnann!‘lﬁilo!onoooaoan-c:p}oouﬂuonnduoounu” 691

Accredued bodies ,,3-.57;..'.« vreen092
Placement of child for adopuan ,..,,,,,.. ...693
Care and control pending final OTder ..............ooovvsssessssessssssnsssssssssssssssssssssssss ... 094

XxXu

Contents

B Local adoptions.......................
 Requirements for adoption orders (s g —

.............
.....

| Procedure for local adoptions SRR el &5

......
..............
........

UL OTErS . ivivivsiiiviviisiviiiiiviviii.n. | sk eiiat 704
"/' Amendmemoforders v ikt 08

00000000000
.»
oooooooooooooooooooooo
...........
.........

Convemion adoptions....

- Purpose of the Adopuon C onvennon
 Principal features of the Convention
- Procedure for Convention adoptions

Sy
» 0.....’00.0-:.0.»..
i L '

T 0 uction..

Q

X
N
18

O injunctions -

ooooooo
» oooooooooooovooocooooooo-oooo.'ocoooooo.ooo..ooo-oooooo.ooonnvoo .o s e - ‘ —

forum and hearings 2.

% @ouse/former NS B G trnss sassestriparssommpmerareesit e ST 72

' Cohabitant/former CORABIHANL ... 23
Speczﬁed T A A RS B I B A S 124
Relatxves e R O A SR e a5 S I M N N L S i 1235
?‘V olatauon ......................................................................................................... 726
e e S S R 728

(\’

Non-molestatwn 0Tt T e O R S W SR e e — 7128
Ouster L R o R R S S S R BN P B e 729

31

andatory T e e e L s SR Al S Sl |
R R RN HOIE O (ATTOS foes caiciiniessosinsssimissmsosmssmssmiasessmsens s Bt S et S S

Cluld T R e e S NG S S eS8 S L 733
j ‘1 m‘......‘.'.......'...'. ......................................................................................... 7‘.‘4

r 'Sb
i 2 parte DD CaNONITRM AL 3 0o oo ocianinssnsistimassmnsinisieciomismimnes i R, 734
738

qter-panes D D L CA I ONS A ici i cansabissimorsasbontsniorsiissomiasstampuam et 735

qv mm IR R R R R R R R R R R L ..0.0.‘.......l..O...Q....Q0.0.0.00.0....000.00.00“..0..0.0.000QOQ.QQQMOOQO“OO----m
ndertakmgs.... N T S0 ST DR L L AORP e SR WD TR oot Sl 136

! -
» ‘ A ".
Part II: O the T B YANDN S B TSR o S8 UV BT 5

1 ‘ ‘iwg‘ ..‘....‘I..I....‘.......0....0‘..‘.“......C.0"0”000’“ ““““““““
A tor battw... .l...‘.... (R R AR R R R L SEEANANNAN ARttt RANENRAREREARAREAALAAAL AAARAEREERA T IRR SRR ERTRR S TE- m
.*\ ~

. : e nmsm..“..I..'.........‘... s SRR ARAAARRRRARARARRAR RS AP BARRBARRARRRRANS P S R R L L L L o i m

: to JADA s ciivitivissssstasisassnasisiaineimmansanns RSk aihassons B ey pA
E‘ |

oooooooooo Qootooono.ooooccoocouoo.o.o...ooo“omotumw.ss -
| Qe s NNV AEANAARAA AT AR SRS
$ !.' : mdlngs... BRAAAA AR AR ARE AR AR AR SAAAARAAAARAARARSARRAARARAARASS

\

' on LR e e L L L R LR

t
“F"‘

14
}T ..'...I.......Q..I....l...l AAARARAARARAAARRARDY LA LR L
4.

l

PAL

1‘543"% hotlmesandcounsellmg... e st O

Crimin: and Law Enforcement Injuries Compensanon (‘CLEICY) i TR
{"%‘;.*.‘3. shensive Social Security Assistance (‘CSSA’) and
mpassionate ROUSINZ (.vcrvencsiassnassssminsssassssmsssssasmassmasss

1 o y L8464 5 SAE SRR VARRARARRARA
Le {1 € T T LTI LR LR LR LR LR LA L b ARARANARRARRANAAS
w W wyr uuunuouuuuu

“i\‘l\....\.\\.“.‘lmmﬁ\m

musu-mm

‘- ‘l

XX1i1



FNW Y A\l
lnj\l]ﬁﬁon& COR TR unnuhb\hononbbun\»tnbuouhgnn\bnuntunoh»utlo»u\uuunuuoo L 743
SRR RERRERRRRES

Matrimonial Proceedings and Property Ordinance INJUNCHONS cuvcuinensinrnrnniininn, 744
SOCUOO 17 lﬂjuncnms \uoonnnoutmobn»onuaﬁ’»u-»unn»onnuunubnuonu»-unuuu........., 744
m I7(Ixa)~ pm'v mumg OR’CI'S uoonnnbubtntun!uuounuunu.........,“744
Section 17(1)(b) and (c): set aside orders |
(avoidance of disposition onlers)....'l45
meo»uonnuunbuubu»nnouoounon»,nouunn»gnb-__ao-‘u.b-_ob.b’g\_ubunuuuoclnnunnuuu.nu 746
.Am 1o m"oonoo-tooonoo»o‘.oob“ouosooiun‘“bnuogbbooo}b'dl_‘{p&oodooobcn!“obuoqoonouu n-......747
.Dwm .um--»uu;onnnu--uo»nnonnﬁuouun‘n»uoi!’o“iunn‘ou'o)ou\bunnnunuuouo I 747
‘Or otherwise deal with’ .............'747
‘In‘m 1o m o-»nonn»u»on»n»u-tnhh‘nununooou’lnu“»ouuib‘»oonnonu-uu...... ...747

mem i’l Odler O,ﬂime:onnuoo&uiihn’noo“ouno."’Qro"og-n_'-_o_o;u‘.'ﬂuu.uuuonnouunu.....749
Fomeign divorces ...............'............‘.......»..;....;.;...';.."....‘.‘..*....';.'.....‘...~.................................749
Pmoodum.........“-. R V: (¢

Property msrmmmg onlem....?SO

Third parues..............755

L
m.m“.“..“O“Q..“...QOQOOOQC"OI..0....0.........QQ.“....‘“l'..............0.0...'.....OOQ...0 R R R R

ANLON PillEr OTIETS .. ovesseesiumssasserssssnnssnsstsasssssssnsnasssssssssasnnsasssssssssassassssrssssssssssssisstssssssscesss 756

mm.m..m...‘.“...tﬂiﬂ..“.l-....“.Q...“...l"....“...“.Il..'..‘l‘ll......0.000‘..I."..O.QOOOOOO CE
Mu-smt ln’mm."..‘.“bﬂﬂtﬂﬂ..“.'.........“...l.'.'..........l..'......QD....‘...OQ.O‘Q.O.........'.00.000.0 R

&

A oy
- L\ T Y s ackat > .
m.lomm“w.“w.”.&..'..m.“......Oﬂ‘i.r“OOQOOOIODQCOO”QQOC....l.O....000.0...] -

< - o § - g o0 & Dy ‘.QO Oo . .‘l SERTN B
‘ Enforcement il ..-m..u..» b Pt \\' '
mms . . St L o 4 ] ( b'. ‘, -

: - RN TIAG »-’-.;1;:;::".' | ﬁ.'- é.ﬁ—*i'&\ e e
Time cebie i ST A T
lnmntS............................. resensnsnsasasasas s A
Undutahnga......,........,:.::..f..,., : ,.,,,‘....:.};..&,E}. N
Exe.cuhon °f um i,. j__\.ﬂ:&p-,”«w.:wr-f-mz«k-zs-r-zz;;'wgm,
Arrears ....;............W..,.......,..g?... ,...,@.éd,.,,g,.‘,,44 °,; vnenen .%’W”W,. '.
dings . ! TR ;”' ous it 107

5 annnnn saes
 sesnsanes v---‘-m . e.o-:,s-.-.w«,r 14024308 L0 4T
Semngasxde forﬁaud.’..........,‘.':'i......,.,._......,.w,.,,,.{.. ,,,.:‘:. N s B siensedivns 107
Sla)’s of wmonnnoomzwﬁnonhomoanon--‘onz“obdoou”}lbu:&:.:{{i".’opu,o‘gqiog'lqppu’-aboouoununn768
Judgment Summons & Oral Examinati
Order 48 orOrdg'498?..,,........,._.,;_;........'...,..-;.'..,..,.......,...........,.,.............................77 1
| Wfbf m,.-m.-.mmm...,m.....mm,..,.........,.nm.wm......,......,.....s............772
The Order 48 process (under the Matrimonial Cause \,‘,Rules).,,,,,;:..,..a.....................772
Nm"a“mce ..»uuuun.....un»npnognounu-nuuu’ngq”"»y-yp-:«o»u”nuu.,.............773
Travel expensa...........,.....,....,..,,;..,......m.-.-...,,.....,....,.,,,,,..f,.,,....,...................,.....774
Costs.............................,.................»,...m....,......,,;.,....':;.'..'...,......,..,.....................774

Pw cxmmw powm M comaal .000_'000000OQO,O’QOjf‘D}OOO."O‘00”0,,00!'OlﬂlpoolloooO!po-.ononoou 774

‘m ) i .
eoODJ00000000000!ooqnn00'_00OOO!DopooDDOOO090!000)0_00O'O,quop,pco_gnoggg LR R R R LR R R L L Y322 ..'o.”.ooooo775

B”l ofRigh“' conams onuunuuunon0_""""nnnnnnnuo-nnnonnnunuuuuunuuuuno775

m Qﬁ..ﬁl‘.'."‘“'QQQQQ“" E“DQ‘QQ!ICQ fonqdltt'd‘oolp l.d.oollcoocc 0000770

xX1V

Contenty

Writs ofﬁxecmion.,........ ....... . F g

"r
oooooooooooooooooo
.......

A Vrits of execution generally e V o
%

lllllllllllllllll
----------

Leave requlmnem 75 o | -

Farn
OOOOOOOOOOOOOOOOOOOOO
..........
......

RRIDCCAULE cossiviciciirisivnsiasissann..... o | >

Writs of fieri facids ................ . . %

S — T

.........
.....
...................
ooooooo
e
...........

..........
00000000
.
ooooooooooooooooooo
ooooooo
.....
ooooo
bow
s

0000000000
ooooooooo
ooooooooooooooooooooo
-----------
» -aae
. -

T —
3,.. ttalforContcmptofCoun %)
W, ,‘ _ m...u Whdseen L - | :

wlf Il Procesdings
O edings” vs “Contempt Pfoccedmgs'.-.-.... """""" &
;‘: 1s o Functions of Committal Proceedings s adaiwis b
(W‘“‘ ........ e o

............
........
....................................
ooooooooooooooo
............

Du' IVE Ang mterrogaloryexccpnons :

Pm @ o S e o R G T I T 1 WY N _S0%
Gengral €xceptions

__ of undertakmg and source of order. LN ST - 31 2
idertaking not the same as order recording it 13

‘i\: .".I.'..O...o-....00...-....‘0.000“....0“-“ ......... ‘.‘

RO O K NOWIedge .. 314
) ebuttablc presumption of knowledge 314
P Coiali o e e e v A s i . L SNt 7 e 816
Purpose O DAL TIOICE s e st e e L b St T P 316
Penal NOHCE TeGUITEMENLS fOI OTETS ..o 317
l.ocatton. P S L A GO SISO I e A s .
‘orm of penal T R A D S A B AT b A o i $19
La w Socnety and Bar ASSOCIation QUIGANCE...........vweeeeseeeescesoensssseemeemmmessrers $20
Di é T U i e e o e ek e 20
Pena tnotxce DGOV K s e s e b b M b i 821
J'G ) ons e s R R R R e S SRS S e S 22

%»-' si gwlﬂlreqmrements.. ........................................................................... 3

.
'1r .............. L\
0 000‘.000000oooooocoooooooo.ooooooooo.. ...... PP —————— A A A

m

...............'..'......“ ...............................

» \

n( 'i 0.0.0lOlo--uoonoo-q-ooono.oooooo T T T L L L LT LR T L ——

D "M?'ff im. AXA China Region Insurance Co Lid &
i;if" D7V Li Yit Ping EIIER ...ccvsesssisssrssmmssssrm 31
“!. - ions I e L L L B

N
] ‘,) P; V) ’ ‘ 88 &ncm‘ly M I I I I T I e L L R L SARAARARRAAARRAAARRARARRES L b b i &\
...\-—.—’\ n (7S5 ‘:\{
1 R s \

. " by
°~'$:‘-! . ' ul&Q.OIQ..OQooolclooccoialooot.co BAAAARRANNAS AARAARAANNARARRAARRARARS
" ..'.\..',. _x. “

}3(‘:?«:(‘ o
U ol

\\l n ofl 1
J J" Ly

.l(/l ?n

e B & ke i b ~
R“lw SRR AARR AR AR R AR AR ARNAARAARAARRARARARAS SAAAARARAAARRS

s
NRAN s N
‘.......“...\...‘\.\““\Q‘\I
““'Q'0"0'"l\uuuunnuuuuu AR ARAARAR AR -

"TAh

e
flﬂ: \' : '\ e Om (ROClp[OCﬂl anm\[ﬂ@ﬂtﬂ) m‘c (w ‘&)\\ws s"’

AARARARRERARAS

R "- \'(

( . I m \Q.\qquoquuuuuuuuuquunnuuuu
RANS Y 10y > .

AAAARRAAAAS
AASLAAAANAAANS SN

NAANAAY AARANAAAAYS
AAAARRAS ARAARANS

- XXV



e
ecip-
% in Matrimonial and Family Cases (R
ey G

qum App'im,imvnunnuun nnmnuoonoununnnuouunbbh\\nﬂuununu. Y 850

00000000.000'..0“.000‘00000 85 l

’lwbk mn»uu.nunnnooonnnbnnnnunonnsuun«un"““““”
Qwummf¢cm-uw SRR T SR SRR L),
Registration dMMWWWM OMGN.......».»--»m-mm-m"‘-"-m-m-m"-m853
Formalities of Registration Applioaﬁm»m-”“
Reg"“mﬁm ofwg.ydamdoidem mmmmmmmm"m'"'"““"‘“““”"“""'“'"""857
Registration of mainte tenance-related orders (other than periodical

ERRTS Vs tevhovesdssdecsss 89 1
W’ orNmm)onuuuuonnuuooonouunno:oonnnuouno o
Registration of maintenance-related orders (periodical payment or o

pedom) R L L LLL L LR LU L LA L AL ounuuunnnuu banas 8 59

Registration of Previously Registered OTers ...,
Setting Aside of Registered OTAErs ....smssismmmssssisisisisssisinisssisenss gg(l)

Notices of registration for Regislmtion Ordcnm...¢

W Oﬂmm,k'pmmgs...m.mmm.........m...................mmm.m.......... 1L

Recognition of Divorce Certificales ...y 864

Notices of registration for Recognition Onier.t......e; 865
HongngJudgmentstobcmcogmsedand b3 AUV GT ¢l

cnm m thﬁ Mmmm”ounnou»uuuboon-ouuu«-nnk?houo)dnnuonnouonnuuuuu. saes

;)

866

L Aul i F A 869

lmm ooomoontuccoooucoooooom000000000000000000000looonou00001000“!0_03000ucfn’oop‘ooooooQoooo,o ooooo ERARRRAR RS
872

m I Cm M0..“‘0...00..0“"...0...0..00.00'N.’“‘:.?C.:.‘“.:““?MOONY.COM.“O:.‘OOQQD.0.0. SRARARARRRS 873
m m m ‘m fouow ew, ...'('{..‘.t’.::'a.:.\...’.,..-"..gp...?..‘..'.’...............

nuuunuu“uuuunnounu e 876

m cases oocnoonmomloalluonoon.noozfoggqoowopzo’o(uo\oorz‘ I T : 877
W‘M 005‘3 m-»nnnno«on»g»oo.npu»oun)‘pm n‘_&m’u z‘:o uunuununonn Franan

r A ‘
m w mmu u\‘““ﬂuo.o“tlioonpononnn-o‘opuunnonu‘on

,..p\c PGS
Mxmkes......................a' i ‘m
0.‘ .

uun»nwopoﬁﬁuunuuu

n"\a‘ $39A§;
!Ohlinoooop-ooolooooooo T

.6.‘- ».‘-}w?mﬂa' : , TS )
s ‘o ‘. .
‘ e

/\\\I <-0' L o ) .;.#wcqo.ouOOOCOO d

\

' "\v . .‘c xt ﬁ.'ﬁ' gm Ty
%&tm,ww ennsnsarnenns s R Ry e

...... 3 ) v{\\_

NEL.eees ..'. 2.\
l

'f‘.‘. v ‘ |

o-‘*-v?.‘mm‘“ ’Fﬂﬁ’ ndsioy w’ufv 5 cp 2

At '

’:s?ﬁ;:?.~£:” Hdﬂ "" \:LU’. DJ }. ‘:.:ou 0887

ji::. LLV\{»(‘- . ,—‘-»«43{-(3#{ . r-p .. “ .
PR b" \ u‘u 0!’0000.0000888

mf:i.i?? "‘3‘( :’7"’.1.1.&,,&-.,4,..\ "2\‘.\ ‘

f‘éfr‘ﬂ oy \ﬁ/by{&ﬂ\“ﬂ ‘}r-\ ' o0 > ’)..s j‘u« 9\}‘\ .- J‘,_tnu?n,opussg

et s 52?{30". %%}Qf"ﬂd ?H}’_' T dp'oi‘r"uounus;’g
: ;. :0”'”}”?:,”0””‘” %ﬂ ‘&)Jq »u ”.&z’“ﬁf.l.z‘?ﬂ»}:“““"“.”290

nnomu»upn;un»u»ou\u)p -nr“ e ‘:;RE"%". gﬁm’ .{‘n pqunul sesner 89 1

wer D“«,»unun”’gohtqg;nnuu,uon

) TR il
”"”f‘f’:‘.:;‘,"ff{’.:"'%‘{f’”"'"”“'"'“"892

Pﬂﬂ w W“ munnupununnun»un»ﬁ”uuln.unnno
Chapter 10 Legal Aid NSRS '.r.‘:'"_'w.’.w ¥

e ' ‘0“0' ‘

T o dR

WMt i 180 \0 895

lmmmuo»unuucnuuuunonnnnn”unuu»»uunnpnnnonnon,npnnnnnnupuuunouuu T
' 895
-

Whu B lml md?n»nnnunonnuuounouunn”””nn”nulnnno’”oo”nnnnuuuunnunuonuuon
smm ofa‘w lo”)oounnonn”u:un;;on"n;r.;”"‘;'.;';:n“uuuunnnnu.nnnnoinnouunou 896

B "ﬁ l'r

XXVi

‘Who provides legal aid? ...
~ Constitutional and common law right moi .......................... nessabssoinid
| L2595
Duties of solicitors regarding Icgal aid .. S atsaoces

Part lfCivllLegalAid.., o ion
(nttoductlon to civil legal aid RS s il 03

*ree
""""
...............
. '
.........

.......
ooooooo
ooooo
................
........
........
.......

........
oooooooooo
0000000000000000000000000
..........
.........

........
........
000000
...........................
.........
.........

0000000000
oooooooo
oooooooooo
feen
ooooooooooooooooooooooooooooo
...........
.............
-y

 Merits test..........
APP’)"'"gforlegalatd
 Effect of appltcauon Jorleeal ald i oo ot 8 R e e e e

'..“.‘.......‘001 - LR -y - . - L e R R R T
L .- A A EE 1T AR TR -e - .
.

............
............
OOOOOOOOOOOOO
..............
oooooooooooooooooooo
...................

00000000000000000
ooooooooo
ooooooooooooooooooooooooooooooooooooooooooo
oooooooooooooooooooooo
.....

% epresentee choosing to pursue legal aid or other legal assistance ................. 918
EnaNoOn-Legally Aided Persons .. ... i e SRS 918

Cha 1' ll ADR & Mediation

Altern: '*T. ve Dlsputc Resolution and Family Proceedings ....... ..o SR, 24
5‘53‘ is¢ qsum BT tih ke Sk kxasas 19+ 441 oapassnsmesemsomconial O N S s A 23
Ef Q of settlements amved AL INIOURH ADR. i e i e s ~923
mn 4 -' atxon..................... L AR R SRR BRI B B, <3 L b - 7/
'lm(c C dOﬂ b0 8L £ bttt s 923

Def T B OSBRSS ORI Y 7o oo 9 (O S 925
Fun .? mental principles of MEdiation ..........c.uuismiseesscmsisissmesss oo 926
"’., w" tor’s codes of conduct ............ A OB SRNANSIIAI . ¢ 3.7 Wz A 926
Imy mahty/neutmhly g n e AT AR DA & v TN T L TS 927

?# nness and party-led decision makmg ............................................. 927
-/(’\‘} | ’ “)’ouuuuuuuuuuu ARARRARNARATARAR RS RAAPARARIARA NI AN ENEEE TSNS EAS SRS ARS SR e

l) 'TG‘ /{7 Ma‘e & COSts BARRAARA AR AR AN CRRRLARARRAARARARARAIRARARARARARERARAARA AR AR RAAA AR S vs .Qm

' '“\ﬁﬁhl tyof family MEdiation SEIVICES ...uuuummsimmssssssssssiasmsmssssssssssmssssssssasemsss i

.....
'“r' “ p‘m“snnnuouuuuuuunuuu BRAASSARARALARARARARARAREARAAAEASRLALARELEALRAREERARARE LR ATE SRR L::

18"-4\

.0l ” \ﬁl Q 0' " re m famlly medlmonqouuu AARARAREARARRRRAARALS AR AR AAAAALAAALLE AR ARAR AT A AN AN w

'?'7"// medmon lewe‘uuuuu AN SRR EAERLARRARRARARARAARAREAREARAAASAE SR SRR S
b 934

&{ ~’ es “ IOMU mmanml\.l\l\...ll\\ll!ll'....... ARAARRARARSS QA EAARBARLARAAAARALRRARARE TS
'?'74 ver to give directions (o facilitate 1172717011 7o) SOR—— ......................:;

ARAAARANS \l\‘.l‘.0\\Ql.OO“I\\.\\.\IOOI“CM“QQ\“QMQMM

“. ': onuﬂonucCuuuuuuuuuuuu\
SEDR

J ‘ ‘ r' . %Qf alb‘m“m SAARRAAEAAARAANARAARARAARARARARARRARRARARARARAARARS s AL AAS AR RARRAAA RAASAAAS AR
A “: J'Y: on Mnm (Cap W)“uu\uunuuuuu- AARAREAAARARAAARARARRRRASS \uu\wnntmuw%“
| 30
Al “ (‘( fg ‘ 18 m family law““““““u.uuunuununuuunuu- AL LA AR AL RRRARAAAAA AL A A AAAAANEARARA
| _.:.-

------

XX Vil




Contenis
______________——-ﬂ-————_——__——_\

2. S, .0 7 . - B N L L L L L L L L L LT LT LTI PO Sobebassss 938
Part I11: Private A mnonofFimnaalD:spmeg s |
Application o?&gsw ‘Pilot Scheme on Private Adjudication of

Financial Disputes in Matrimonial and Family Proceedings’......ciiiini.939
Prerequisites for under PDSLY ., 939

PFA
App“mm formm OfPFA - .noonnuunu-»uuunuu-nuuosuuuuuuuuunuu ........... 940
Directions and NW mm ....».....o.»u»os»uouusnununuumm.m...... ........ 04
Effect of PFA and PFA agreements ..ot 94|
TR B U RS L e o I S VX T Y
Child inclusive approach ADR ..., 944

Chapter 12 Leading Judgments bt M

Abduction............ A A A Gl Bl ..... e 0945
AccesS/CONACL.....uversssisressansoveanes P e VPR 946
Alternative Dispute Rwoluuon........., ..... cetnessinssbsrsasebssasssatsastbssnssnsrnssesiasanssssnssnssrsssorss 947
AGJOUMIMENE 1..vvvevessssserssmasessemsstusssmsssesssssrmessassssasssansssssasesssssinsesasssptussssassaprsssasssassisssesss 948
Adoption ........c.eanee Pesvosshgch bt e AeR A e tios Eab St o neath b at bups eersusravssesssusaas R snsesensnn et s 948
ADDCALS \oreerredesrrbisvens vessstresEsasasaL RN SRR AR $441EEEARNSRORSAR KR SHINSSINININRIRSRSRS S R b 949
AL C I Of D OTEM e e Lt ctes stessaserybe iy beb o ke aFo b or e ar EbaE asAAS ARt sasaPa shaa Kabena s s vsn et bases s oo 950
Bankruptcy Orders.....cc.covvenne AL s B s e e A e 051
Best Interests/Welfare PnncnplelCheckhst.. SV Srerbaes LabiiensanmeasssnssaNSARY BRSNS S sSn bR eSS sas s 951
Calderbank & Sanctioned Offers.......ccccovvinivinieniennnens ded et S A R v 953

Case Management........cccuuissnremsnnnissrnesessasesanes et SR R Y A A R 954
Charging Orders......cccccuvuerannnnes W SRR e e b ano s s bianes s oksvabarass Sinases 954

m T L L ”-noﬁoonooonbnolﬂouoiuo»o'Qcooooowlo-o\uoinohNu\onunuonoun Sharans 000-939

‘Child of the Family’ .........c......c... osehsssianboses T i o ot v £ (o g R SO 956
Chinese Customary Adopuons ............ .......... s
Committal fOr CONEMPL...........eecerscssssansersassnsnssamsasssssssssssssisussssnsssanssnsnessennssesssseses e,
Computation/Non-Marital ASSELS .......cocermsesmmsnessmimnismnnes |
Costs 1 in Children s Y P T SIS A R ot ..'..'... '.;.-....'... B 0. )
Cusmdy, CamandCowol.. o o T L R . P ) R 1 1 % SR
Decree Absolute Application ... ....,.......
Delay/EXtensions Of TIME..........cewwirssssssssssmmssmsssussmissssssssssses ...;...._ i
Departure From Equality IR e o TS 0, e e
Disclosure/Discovery: AncillaryRehef............-.»-...-........m e, "_—'" e, >\ W
Dlmmmy Chlldten........a..x.’%'........-.a.m.:ﬁ%..’&. ua """ -

5
ouoo“p-mouuumun*uu.Ju-n‘nuounouun‘-mouunhnnnn”a .f

R L L L R L L L R L A

DWOIW—MII'C...........““.»“..................m.......... ........a..m..?’ AR ) R A TR

DOMESHC VIOIENCE ...vvvovecsssssssssssassssssssssssssssssssesas ....9...:.#({&!:....33' . ..'.’» .967
Duxmy Calmms nssaranssarsesssssssessaeass ..........o.miuu&uu«o....«....'.; AR ,.bu...;.' ........ ...968
Equality and Shaﬁng..,..............,...............,....“.:.9_;._:z :.’.v.:.f;:. vlm.x?z veenenes 969
Enfomemem................................,...........,.........‘................. e .....3.:.......'.'.'. RNt sosins 209
Evidence, Experts and Sirs in Children’s Mauer,....'....m‘:..&m:...:}......:.z:. :.;. e 970
Financial Dispute Resohmon.......,.....................»..l....‘...a.&...... S ‘\ha....'...a.............. ..... 971
Foreign Divorce, Financial D S e o gt S SN L LS R R
Forum (NON) CONVENIENS........cvermiesmssssssssssssssesssrssns u:."u A 972
Guardianship...........cocusmsiuesnens ..............................‘......‘.:.;'.‘..’.‘.f.,.':2;;«.‘.’..:.......5... ST e eins D73
Hadkinson Orders .......coovvesmsissssesssssssssesss ..............'....’.........:2.".'5.&13.3....’..’.‘.’“’...'.; 913
Immigration/Fundamental Rights 9‘74

Inheritance (Provision for Family and Dependants) Ordinance ............eoeessmeesssessss 19

XXViil

Contenty

it SUMMONSES...cooovvvvni
Communlcation A 77
lntcniewswithChtldrcn .................. AT ~ | 7,
, on Lo Grant Divorce in Hong el s _ oy
stﬂ, chmenwionforChnldren N T L Y
dﬁiemncel’endlng Suit.. PIinestass 5ivdstotesiomithns j
m. lnjunctions (ln the Matrimonial Contexry.....
. agc...........
s Under Chlncsc Law and Custom

0000000000000000000

-------

233

..............
ey
..........................
ooooooooooooooo
L N

3

0000
..........................
-----------

.......................................................
......

...o......c....-og'.o4000..0i’co...o“.‘. e

........
.................................................
......

oooooooooooooooooooooooooooooooooo

....................
»
.................................................
.................

000000000000000000000000
LA
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
................

| '_ Jh ooo’lou ..................................................................................................................
‘ Rel % nIPetmanent Removal

( \ }mi RO N ALLIC eversarmensss o et e D e R S L L s 960

"“"f';’ : >Aside Decrees
k\fﬁf 1g Aside Transactions: Section 17 MPPO

YR

K
‘..‘ spm& t‘mo oooooooooooooooooooooooooooooooooooooooooooooooooooooo g;
-< :'&;3.‘..' L e e it i b A e 2L TS — -
R.\‘ :s‘{ o

Su : TC “, wg J Human Assnsled Reproduction

Te ..mjﬁ sRemoval from Jurisdiction
“llllun ?: 1

?‘ .. AN - -
Las : Ii'oooaooooonooouu ............................................................................................... %

';\ . \ o

AA * 4 . { “ '!’\ "f'$ o.ooogcoooouu e %

W\ «“‘f‘" a8, SRS 998
? ' .~ ' ‘(ﬂ > “ p.:oconooon e e L
i

g e “.4* A% S
“'"),‘lg' KPractiee T e e B A R O SO P O SO SRS
'

1
Append 5 Intemtional T arbrieen By e e e e S R R 1087
1.

N

n Codes Of Conduct & Praction o e IS

ndix V. ’ Forms (SAmPle & NOR-SAIUIOEY) wecceocomsesommsesssmsnsares 18
W

MALLILIL }JC ’!Q”’_“'}“p_uunutuuuucuuuuuuuuuu\-uu“"-
| Al s.aol‘ -
! t

1218

AAARARAAARRR AR RAARAAARAAS ALAARR AR ARA SRR RAARAAS

!f
l

} fn‘

XXIX

1 TR
L
el



s Hong Kong Family Court Practice

subjective effect on the pamwlar penﬁoner.'” It is the state of the
relationship between the parties that is exammed not whether the condyct
is good or bad: Carew-Hunt v Carew-Hunt.'** Therefore, the court does
not pass judgment on marital conduct but only considers the impact of 4
respondent’s behaviour on the petitioner. Whether an isolated case of
uncharacteristic conduct would suffice for these purposes will depend o
its nature and gravity: Li Kao Feng Ning, Judy v Li Hung Lit'*
Determining the effect of the respondent’s conduct involves a consider-
ation not only of the behaviour of the respondent but of the character,
personality, disposition and behaviour of the petitioner: Ash v Ash, 136
Mental illness is not deemed unreasonable behaviour: Richards v Rich-
ards.'>” Other examples include: Shears v Shears,'*® where the wife’s
behaviour in obtaining ex parte mjuncnons ordering her husband to leave
the matrimonial home on grounds which afterwards proved baseless, were
not deemed ‘conduct’ but where the wife persnstently refused to allow her
husband access to their child, this did constitute behaviour such that he
could not reasonabl; be cxpected to live with her. In Yeung Leung Yau Lin
v Yeung Kam Wah,"*® the petitioner was said to be neurotic and violent in
temper with a distorted sense of rights and duties as a wife, whereas the
respondent was a ‘rough type’ of person who was not able to handle a
neurotic woman. The court was not satisfied there was irretrievable
breakdown of marriage; if there was, it was due to the conduct of the
respondent.’*°

A party’s mere disinclination and boredom with the marriage does not

entitle the court to dissolve it: Kisala v Kisala.'*' It was also said in a? |

case that when a respondent desires to plead that the marriage has
broken down irretrievably, the common form denial of the petition dox
not achieve sufficient clarity: Andrews v Andrews.'*> Condu
cient gravity to Jusnfy a spouse leavmg may be relied on
desertion by the nespondent. “desertion’ bemg one of ;

‘ R ee oh ol U T
133 Katszatz[l972] 3All ER219.\,[1972] IWLRQSS *Reas
~ Fam 202, [1972] 1 All ER 587; Livingstone-St W Laving
Fam 47 at 54, [1974] 2 AlIl ER 766,
134 Carew-Hunt v Carew-Hunt (1972) i ) 28 June
135 Li Kao Feng Ning, Judy vLiHam Lit [1983] 1 HKC
precipitated by petitioner’s own wrongdoing did not
Carew-Hunt v Carew-Hunt. Ase’x lained by the Court ¢ in Li Kao Feng,
the correct question to ask under the s 11A(2)(b) of the*Matrimonial Causes
Ordinance (Cap 179), which involyes both a subjective and an objective element, is
this, “Would any right thinking person come (o the conclusion that this husband has
behaved in such a way ﬂntthnsmfcmnnotmsomblybeexpectedtohvcwuh him,
taking into aocountthe whole ottheamumsunces and the character and the
personalities of the parties.”
136 Ash v Ash [1972] Fam 135, [1972] 1 All ER 582,
137 Richards v Richards [1972] 3AllER695 [1972]«1 WLRJ073
138 Shears v Shears (1972) 117 Sol Jo 33.
139  Yeung Leung Yau Lin v Yeung Kam Wah [l977-1979]*HKC 328 (HC).
140 SeealsonsayvUndsay[l%S]ZHKCSOZ*(DC)i
141 Kisala v Kisala (1973) 117 Sol Jo664.
142 Andrews v Andrews [1974) 3 All ER 643. = r"’ )
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w d to establish irritrevable breakdo

» '}/n
;,, actual sexual intercourse, with ,

A Pt

\' ,n s behaviour of a kind o r;:‘;:':;)"f f)fr'hr DDt < “" \'3.

" cdown: Wachtel v Wachte] '+ The faét/thd MAING of i V-

f“ Qd!erspouse at the time of the heanng d%‘" m":’ (V'u b iving it

the first spouse should reasonably be expecteq 7 el establich thog

' . e: Bradley v Bradley. * Tt may not be deﬂrr: g C with that o
, ,,\ pouses to live in the home but. albeit -2 MabIe 10 expecs -

_ have no option but to do so,'* —sonable, he of she mg

CO”’/’[ e -

] The matter h
= .,.- sidenng whether any nght thlnklng person :;U"’:"f‘r; :

On has behaved in such 3 way s o

i€ parties: Livmgstone-Stallard v Liwn,(st

Obje(.d\c one-

Tr

148
. although in considering what IS reasonable, the cours =

ith its duty to inquire into the facts allege
reasonablytcan, will have regard to the nistory of the marriage and |
~indi¥idbal spouses before it, and from this pomnt of view, would haye
f a@ b, tO the petmoner and the respondent in dSsessing what =
fvjm nable, the fewer prior assumptions the court makes about them ¥
Jbet er. The court must try to read the minds of the parties
eva uatc their conduct: Yeung Leung Yau Lin v Yeune Kam Wk ™ i
3 ng Chan Oi Ying Sarita v Wong Yiu Cho,'™ the court held that : .c
resp ndent had neither dnsputed the petitioner’s allegations nor provided
.-;m;_._; '; factory explanation in response. The marriage was ended for
?j:, cal ‘purposes when, in particular, the respondent failed 1o offer )
Vi le solutxon to settle his gambling debts, borrowed from the petition-

d a5 df N

in rkkf 'y

‘-4‘—

'.:,7__:ij elatives and had refused to sell the matrimonial home. Applying the
..jg ;:a’ e test, any right-thinking person would come to the conclusion

- -

at the respondent had behaved in such a way that the petitioner couid not
’”3 -ybe expected to live with him. In Buffery v Buffery,”" the
lish g‘ u_rt of Appeal laid a test in terms of the considerations of 2

T
’V‘Mo'xan (1973) 117 Sol Jo 223. Simple desertion comes within the
of s 11A(2)(e) of the MCO.

ﬁWachtel [1973] Fam 72, [1973] 1 All ER 829, [1973] 2 WLR 3¢
Bradley v Bradley [1973] 3 All ER 750, [1973] 1 WLR 1291 (CA. Eng!

mfi v Bradley [1973] 3 All ER 750 at 752, [1973] 1 WLR 123} CA, Eng) 2

bradil A

1294, n%: or Lord Denning MR.

0\4

Livingstone-Stallard v Livingstone-Stallard [1974] Fam 37 & S§ [1974] 2 AR ER
(x l m dicta in bvmstone-Swllald v Liv mgmm'z. \q,‘l" -
af *‘W‘ ﬁWon Chan Oi Ying Sarita v Wong Yiu Cho [2007] 2 HXC \’\‘ “.;\-
0 ir ‘iBLv SJY [2009] HKCU 1428 (unreported, FCMC TN3L2008, 31 iy
131?',13&»\.- o

Lindsc v Lindsay [1983] 2 HKC 302 (DC).

"’ (""‘(‘?Y Yau IS" v Yemg Kam Wah (lgn‘lq-‘q' HKC 3 \ i(;t}: W)

1¢ Chan Oi Ying Sarita v Wong Yiu Cho [2007} 2 HKC 2 { Rk v R
r:rf’* 3 v Buffery [1988] ECR 465, [1988] 2 FLR 365 (CA. Eng &

. 92 ZFCR 545 (1992] 1 FLR 365 (CA, Eng) st SUDRXDVE,
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: okin on. Allowance would be made for the sensitive 4 wel
e e
required as a rule of law, it is desirable: Chan Cheng Siu Kun v Chan, g;,, g
Kan.'>* However, in BL v $JY,'** HHJ Melloy (at [10]) took the view .,
it was:
both a subjective and an objective test. The issue is not s0 much whethe; the
husband or wife’s actions are unreasonable per se, although this does oy,

into it, but rather whether this particular husband or wife found the actione of

the other unreasonable, given all of the circumstances and the character and
personality of each.

Particulars of unreasonable behaviour must be stated in detail in (e
petition for divorce, although there is now a growing acceptance by (he
courts for less antagonistic ‘watered-down’ or mild particulars of unres.
sonable behaviour to avoid animosity between parties and cross-decrees
of unreasonable behaviour where both parties actually consent 1o j
divorce. ‘“Watered-down” particulars of unreasonable behaviour inclyde
particulars such as the respondent not demonstrating love and affection,
failure to communicate, and the respondent having a different sense of
values and attitudes. For an application for decree nisi on the grounds of
unreasonable behaviour, the petitioner must not be living with the
respondent for a period of more than six months preceding the application

since the petitioner is relying on the fact that it is intolerable to live with
the respondent.’>>

—

Separation (Facts 3 & 4) L

‘ < > 4
One year of separation with consent 6\
[3-34] |

It may be found that a marriage has broken down irretri % wheq%&me;'
petitioner satisfies the court that the parties to th:lt@ge havw&“}, (
apart for a continuous period of at least one year i lately préceding
the presentation of the petition and the res
being granted.*® The one-year period is to
day on which the separation has taken pla

apart’ does not carry the same meaning as ‘has , nor does it
impute any fault: Santos v Santos.'*® It is undesirz there should be

cross-decrees where each panyalleg"es;that they havé*lived apart for one

R SRS )|

152 Lindsay v Lindsay [1983] 2 HKC 302 (DC).

153 Chan Cheng Siu Kun v Chan King Kan [1977-1979] HKC 359 (CFI) at 361 per
Commissioner de Basto QC, .

154 BLJOS]JYIZOOS'IHKCUTMZS_.(; reportes *.FCMC'7831]2008.31 July 2009) (DC)
ot (101, % ety |

155 MCO, s 15A(4). SR CRY

156 MCO, s 11A(2)(c). | .. |

157 Warr v Warr [1975] 1 All ER 85, [1975] 2 WLR 62.

I58  Santos v Santos [1972) Fam 247, [1972] 2 All ER 246 (CA, Eng) at 250, per Sachs

LJ

122
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P

year and the other consents (o 4 decree, '™

Two years of separation

apart for a continuous period of
| the presentatiqn Of the petition, ' % In computing the two-vear riod, the
day of separation is excluded from the computation: Warr v W(?:r ' The
petition should contain no allegation of fault against the res nd;r:
Chap hapman,'®® and in the ordinary w;;y. there <hou::,he -

in these cases. There is no need for any consent by the
t, and lpdeed the respondent cannot pray in his answer for the

ust limit his praver of rejection to those
denies: Parsons v Parsons '

ivorce itself and which should
possible.'*

159  Danrvill v Darvill (1973) 117 Sol Jo 223
160 MCO, s 11A(2)(d).
161  Warr v Warr [1975] 1 All ER 85, [1975] 2 WLR &2

. - 162 Chapman v Chapman [1972] 3 All ER 1089, [1972] | WLR

- 163 Parsons v Parsons (1975) Times. 15 Apnl.

164 See MCO, s 11AQ2)(d).

, ;365 ' THY v CHFR [2018] HKCU 1356, [2018] HKCA 240. G
- Fam 128, [1978] 1 All

1344 (CA, Eng)

renfell v Grenfeil [1978)
| ER 561 (CA, Eng) and SJH v RIH [2012] 3 HKC 457 2011
HKCA 280 are followed. See also M v [ [2020] HKCU 862, [2020] HKCA 255. Re

v ‘husband’s allegation of adultery, as the Judge had reached the finding om the
- breakdown of the marriage on the basis of (WO-year separation, not necessary 10
2N ?::i;_westigate the issue merely to satisfy the husband’s feelings or w allow batter
1 '.;i_ggcﬁmination against the other party. Following the approach espoused in Crenfedl
v Grenfell [1978) Fam 128, [1978] 1 All ER 561 and SJH v RJH 12012] 3HKC 457,
~ [2012] 4 HKLRD 308 (CA), the sensible and pragmatic approach is to dissolve the
- marriage as quickly and painlessly as possible. THY v CHER approved. As both
I ‘ parties are now of the same view that the marriage has been imetrievably broken
. down, the Court in exercising its divorce jurisdiction in a modem seting, will be
. loathed to allow the parties to use valuable court time to litigate oo 3 matter which
- has no impact whatsoever on the divorce itself and which should be dissobved a5
~ quickly and painlessly as possible. As Ormrod LI observed in Gremjell v Grempedl
- [1978] Fam 128, [1978] 1 All ER 561 at 566 that

| |U\*.‘\ There is no point, as | see it, in a case like this in conductng an SOQULY 10k

l‘ ~ behaviour merely to satisfy feelings, however genuinely and sincerely beid by

+one or other of the parties. To do so would be a waste of tme of the cowrt and,

\l‘ ~in any event, would be running, as | think, counter 1 the geaeral policy o

- philosophy of the divorce legislation as It stands. today. 'ch PP Of

44 * Parliament was to ensure that where a marriage has irretnevably deoken \h;:.‘
it shall be dissolved as quickly and as painlessly as possible under the Act,

N
Lk
.
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Definition of separation

[3-36]
Physical separation of the parties without any intention to continue a

mammiage life together is good enough evidence of separation. Therefore,
when one party moves out of the matrimonial home with or without
informing the other party, separation of the parties has commenced. The
period of living apart whether for one or two years must be continuous. In
some cases, the spouses will not be considered to have been living apart
whilst both recognise the matrimonial relationship as continuing even
though they are separated: Santos v Santos.'®® Now very clearly there is
and always has been an element of ‘conspiracy’ between parties, where
necessary to maintain that there is a separation of ‘bed and board’ in
principle, if not in fact. Where the parties, often by force of circumstances,
have little choice but to live under the same roof but are clearly and
demonstrably'®’ leading entirely separate lives and the divorce is not
being defended,'®® then the practical reality is that the courts are unlikely
to look too closely.'®” However, this practical approach should not lead
parties to think that they can easily dismiss judicial enquiry should it arise.
The authorities show that, on occasion the courts have held that a
relationship does not end by reason of a separation brought about by the
pressures of external circumstances, such as an absence of professional or
business pursuits, or in search of health or even of pleasure, sexual
intercourse, dwelling under the same roof, society and protection, support,
recognition in public and in private. Correspondence during separation
may be regarded separately as different elements, the presence or absence
of which go to show more or less conclusively that the matrimonial,

varies with the health, position in life and all the circumstances of
parties.’ Y The court must look for a definite termination of the co
tium before the physical fact of being apart can be said t

separation: Collins v Collins.'” O&

O

is case ap

relationship does or does not exist. The weight of each of these element;@
e

X

Q

attempts to recriminate in the manner in which the

to wish to do should be, in my judgment, firmly di g
Santos v Santos [1972] Fam 247 at 263, [1972] 2 All ER 246 (CA, Eng)
Sachs LJ.
For example, separate living arrangments, bank accounts, no sexu
For example, on grounds of grave financial hardship.
In Hollens v Hollens (1971) 115 SJ 327 the parties lived apart albeit they stayed in
the same house but did not speak to each other or eat together and the wife did
nothing for the husband. ' |
Tulk v Tulk [1907] VLR 64 at 65, applied in Main v Main (1949) 78 CLR 636 at 642;
Santos v Santos [1972] Fam 247, [1972] 2 All ER 246 (CA, Eng); Collins v Collins
[219611 3 FLR 17; R v Creamer [1919] 1 KB 564 (CA, Eng); Eadie v IRC [1924]

KB 198.

Collins v Collins [1961] 3 FLR 17 at 22 (Tas), applied in Santos v Santos [1972]
Fam 247, [1972] 2 All ER 246 (CA, Eng). See also Mouncer v Mouncer [1972] 1
All ER 289, [1972] 1 WLR 321 (living together); Yuen Yu Biu v Yuen Nip Yulandna

[1977-1979] HKC 453 (HC) (living together); and Hollens v Hollens (1971) 115
Sol Jo 327 (living apant). |
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Cohabitation does not necessarily imply living together physically
under the same roof: Bradshaw v Bradshaw.'” Where the parties are

separated but not living apart, it is open to one of the parties o decide
henceforth to live apart and such decision need not be communicated by
word or conduct to the other party. An uncommunicated ending of
recognition that a marriage is subsisting can mark the moment at which
the parties begin to live apart: Santos v Santos.'”” Under the MCO.'™ 2
husband and wife are treated as living apart unless they are living together
in the same household. By contrast with the concept of a ‘house’, which
relates to something physical, the word ‘household’ is used, which has an

abstract meaning, and essentially refers to people held together by a
particular of tie, even if temporarily separated.'”

Perio @'w g together
|

isidering whether the period for which the parties to a marriage have
apart jrag been a continuous period of at least one year or, as the case
may be,{Wo, years, no account is to be taken of any period or periods,
erNiot exceeding six months, during which the parties resumed

with each other. For these purposes, references to the parties of a
margiage living with each other are to be construed as references to them
Wing with each other in the same household.'’® The words ‘living with
ch other in the same household’ are not apt to describe the situation
ere the wife is indisputably living with another man in the same
household and her husband is there as a paying guest: Fuller (otherwise
Penfold) v Fuller."”” However, in considering whether the period during
which the parties to a marriage have lived apart has been continuous, no
account shall be taken of any period or periods, together not exceeding six
months, during which the parties have resumed living with each other. But
no period during which the parties lived with each other shall count as part
of the period during which the parties to the marriage have lived apart.

Desertion (Fact 5)

[3-38]
The court may find that a marriage has broken down irretrievably if the
P_eti,t‘ioner satisfies the court that the respondent had deserted the petitioner

Bradshaw v Bradshaw [1897] P 24 at 26, applied in Santos v Santos [1972] Fam
247, [1972] 2 All ER 246 (CA, Eng). See also Nugent-Head v Jacob [ 1948] AC 321,

. [1948] 1 All ER 414 (HL).
" 173 Santos v Santos [1972] Fam 247 at 259-262, [1972] 2 All ER 246 (CA. Eng) at
1 253-255, per Sachs LJ.

174 Section 11C(1).

175" Santos v Santos [1972] Fam 247 at 262, [1972] 2 All ER 246 (CA, Eng) at 255, per

~ Sachs LJ, preferring Smith v Smith [1940] P 49, [1939] 4 All ER 333 o Evans v
-~ Evans [1948] 1 KB 175, [1947] 2 All ER 656 (DC, Eng).
176 MCO, s 15A(6).

77  Fuller (otherwise Penfold) v Fuller [1973] 2 All ER 650, [1973] 1| WLR 730 (CA,
y | Bng).

178 MCO, s 15A(5).
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for a continuous period of at least one year immediately preceding the
presentation of the petition.'” The standard of proof is on the balance of
probabilities, the degree of probability depending upon the subject
matter.'*°

In cmence, ‘desertion’ means the intentional permanent forsaking and
abandonment'®! of one spouse by the other without that other’s consent '
and without reasonable cause, that is, without the consent or fault of the

person asking for relief.'®*
Desertion is a total repudiation of the obligations of marriage.'®*

179 MCO, s 11A(2)(e).

180 Bhyth v Blyth [1966] AC 643 at 669, 673-674, [1966] 1 All ER 524 (HL) at
536-539; FHFK v NCM [2008] S HKC 355, [2008] HKCA 254, wife received
neither the petition nor the orders nisi or absolute, decree absolute voidable and set
aside. Such jurisdiction has previously been recognised in Hong Kong in LCM v
LYY [2003] 2 HKLRD 690, [2003] HKCU 625 (CA) and MSK v PSK [2006] 3 HKC
358 (CA). See also Hong Kong Law Society Circular AR 09-21 (PA), 12 January
2009.

181 Abandonment, see: Hopes v Hopes [1949] P 227 at 235, [1948] 2 All ER 920 (CA,
Eng) at 925, per Denning LJ; Jackson v Jackson [1924] P 19 at 23, approved in
Weatherley v Weatherley [1947] AC 628 at 632, [1947] 1 All ER 563 (HL) at 565,
and in Herod v Herod [1939] P 11 at 21-22, [1938] 3 All ER 722 at 730; Perry v
Perry [1952] P 203 at 205, [1952] 1 All ER 1076 (CA, Eng) at 1082, per Sir
Raymond Evershed MR; Beeken v Beeken [1948] P 302 (CA, Eng) at 311; Buchler
v Buchler [1947] P 25 at 29-48, [1947] 1 All ER 319 (CA, Eng) at 320-327;
Williams v Williams [1943] 2 All ER 746 (CA, Eng) at 752, per du Parcq LJ, a total

repudiation of the obligations of marriage: Thomas v Thomas (1923) 39 TLR 520 (*

at 521, affd [1924] P 194 (CA, Eng); Tulk v Tulk [1907] VLR 64 at 65; R v Leresche
[1891] 2 QB 418 at 420 (CA, Eng); Townsend v Townsend (1873) LR3P & D 129\

at 131; Firzgerald v Fitzgerald (1869) LR 1 P & D 694 at 697, as explained 4
%v

Pulford v Pulford [1923] P 18; Williams v Williams (1864) 3 Sw & Tr 547;: H
v Haswell and Sanderson (1859) 1 Sw & Tr 502 at 505.

182 Absence of consent, see: Ward v Ward (1858) 1 Sw & Tr 185;
Thompson (1858) 1 Sw & Tr 231; Smith v Smith (1859) 1 Sw &
Haviland v Haviland (1863) 32 LIJPM & A 65: Buckmaster v Buc
1 P& D 713; Charter v Charter (1901) 84 LT 272; Harriman v,
P 123 (CA, Eng) at 148; Fengl v Fengl [1914] P 274; Walte
Pardy v Pardy [1939] P 288 at 305, [1939] 3 All ER 779
v Spence [1939] 1 All ER 52 at 56-57; Edwards v ,
[1948] 1 All ER 157 (DC, Eng) at 158; Pearson v Pearson [1948] W
Eng); Kinnane v Kinnane [1954] P 41, [1953] 2 All ER 1144; Clark v
guardian) [1956] 1 All ER 823, [1956] 1 WLR 345; Ingram v Ingram,
at 411, [1956] 1 All ER 785 at 797; Pinnick v Pinnick [1957] 1 All

873 at 875,

[1957] 1 WLR 644 at 647; Bosley v Bosley [1958] 2 All ER 167, [1958] 1 WLR 645
(CA, Eng); Parkinson v Parkinson (1959) Times, 14 April (DC, Eng); Gallagher v
Gallagher [1965] 2 All ER 967, [1965] 1 WLR 1110 (CA, Eng); Nutley v Nutley
[1970] 1 All ER 410, [1970] 1 WLR 217 (CA,Eng).

183 Lane v Lane [1951] P 284 at 286, affd [1952] P 34, [1952] 1 All ER 223 (CA, Eng);
Day v Day [1957] P 202 at 210-211, [1957] 1 All ER 848 at 853. As to desertion
as a fact proving irretrievable breakdown on which a petition for divorce may be
presented, see MCO, s 11A; Perry v Perry [1952] P 203 at 210-211, [1952] 1 All
ER 1076 (CA, Eng) at 1079. 015

184 Williams v Williams [1943] 2 All ER 746 (CA, Eng) at 752, per du Parcq LJ; Perry
v Perry [1952] P 203 at 215, [1952] 1 All ER 1076 (CA, Eng) at 1082, per Sir
Raymond Evershed MR; Williams v Williams (1864) 3 Sw & Tr 547 at 548, to
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In viewhof tgg large variety of Circumstances and individual Tifestyles”,
ﬂw court has IsScouraged attempts at defining desertion, thers being no
general principle applicable to al| cases '#5

Desﬁgon IS not the withdrawal from 2 place but from 2 state of
things.” What the law seeks to enforce is the recognition and discharge
of the common obligations of the married state.'*” The state of things may
usually be termed, for short, ‘the home’ '** There can be dcsemn;w
without previous cohabitation by the parties, or without the marriage
having been consummated.'® The person who actually withdraws from
cohabitation is not necessarily the deserting party.'™ The fact that 2
husband s an allowance to a wife whom he has abandoned & no
answer arge of desertion."”’ Consensual divorce is available in

ce umstances, that is, by petition or by joint application.'™

. H‘Q: , consent to separation is not the same as consent to divorce and.

IS consent to separation, there is no desertion.

neglect opportunities of consorting with wife; not necessarnily desertion: Thomas »
Thomas (1923) 39 TLR 520 at 521, ‘wilful breaking off of conjugal relations’. affd
[1924] P 194 (CA, Eng).
Weatherley v Weatherley [1947] AC 628 at 631, [1947] 1 All ER 563 (HL) mt 564,
per Lord Jowitt LC; Perry v Perry [1952] P 203 at 215, [1952] 1 All ER 1076 (CA,
Eng) at 1082; Lane v Lane [1951] P 284 at 286, affd [1952] P34, [1952] 1 Al ER
223 (CA, Eng); Cohen v Cohen [1940] AC 631 at 645-646, [1940] 2 All ER 331
(HL) at 339; Herod v Herod [1939] P 11 at 21, [1938] 3 All ER 722 at 730; Jackson
v Jackson [1924] P 19 at 23; Pulford v Pulford [1923] P 18 at 22, “defimtions are
dangerous’; Frowd v Frowd [1904] P 177 at 179; Williams v Williams (1864) 5 Sw
& Tr 547; Graves v Graves (1864) 3 Sw & Tr 350 at 353; Thompson v Thompson
& (1858) 1 Sw & Tr 231 at 233.
186  Pulford v Pulford [1923] P 18 at 21, per Lord Merrivale P, no cohabitation after
' marriage; there was nevertheless desertion; Pardy v Pardy [1939] P 288 &t S0,
0 [1939] 3 All ER 779 (CA, Eng) at 782, per Sir Wilfred Greene MR: Lane v Lame
= [1951] P 284 at 286, affd [1952] P 34, [1952] 1 All ER 223n (CA, Eng)
187  Pulford v Pulford [1923] P 18 at 22.
188 Lane v Lane [1951] P 284 at 286, per Lord Merriman P: affd [1952] P 34, [1852
1 All ER 223 (CA, Eng).
. 189 Timoney v Timoney [1926] NI 75 at 79; De Laubenque v De Laubengue [1859] P
" 42: Lee Shires v Lee Shires (1910) 54 Sol Jo 874; Shaw v Shaw [1939] P 268, [1938]
~ 2 All ER 381. See also Bradshaw v Bradshaw [1897] P 24 at 26-27. Buctmasser v
Yy  Buckmaster (1869) LR 1 P & D 713; Fassbender v Fassbender [1938] 3 All ER 385,
- restitution of conjugal rights. .
90  Sickert v Sickert 313991 l§278 at 284: Buchler v Buchler | 1947] P25 st 45, [147]
1Al ER 319 (CA, Eng) at 326.
191 MacDonald v MacDonald (1859) 4 Sw & Tr 242.
192 MCO, ss 11A and 11B.
| S
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Duration of desertion
(3-39] 163 V0 . .
Desertion is a course of conduct™™ that exists mdepepdcntly of its
duration.'®* However, as a fact on which a petition for divorce may be
founded. it must exist for a continuous period of at least one year
immediately preceding the presentation of the9 tition or, where the
offence appears as a cross-charge, of the answer.'”> The period must be ‘a
continuous period’ and cannot be satisfied by aggregating with a period of
less than one year immediately preceding the presentation of the petition,
an earlier, but detached, period of whatever duration.'”®

Desertion differs from the other four ‘facts’ in s 11A(2) of the MCO in
that the cause of action of desertion is not complete, but inchoate, until the
suit is constituted.’®” Desertion is therefore a continuing matter.'”®

Continuous period

[3-40]

The desertion must be for a continuous period of at least one year
immediately preceding the presentation of the petition.'”” In completing
the one-year period, the day of separation is excluded from the compu-
tation.

Mutual desertion

[3-41]

Whilst it has been said that it 1s possible in law for a husband and wife to
4

193

502, [1954] 2 All ER (CA, Eng) at 832.

194 Jordan v Jordan [1939] P 239 at 251, [1939] 2 All ER 29 at 36; Beeken v @.
[1948] P 302 (CA, Eng) at 308; Thomas v Thomas [1924] P 194 (CA ;

195 Faulkner v Faulkner [1941] 2 All ER 748. |

196 Jordan v Jordan [1939] P 239 at 248, 249, [1939] 2 All ER 29 at ﬁ citing a
decision of Hodson J in Cohen v Cohen [1939] 2 All ER 39n; % withou
affecting this point [1940] AC 631, [1940] 2 All ER 331 ;
Perry [1952] P 203 at 211-212, [1952] 1 All ER 1076 ( <
Raymond Evershed MR; Wy W (No 2) [1954] P 486 at 5
(CA, Eng) at 832-833, per Sir Raymond Evershed MR. H ", See
Green [1946] P 112, [1946] 1 All ER 308, where, in a consideration o
of the UK Matrimonial Causes Act 1937, s 6(3) (repealed), a periodeef'd
less than three years, that is, the relevant period of desertion in the UK Matri
Causes Act 1973, before the making of a non-cohabitation clause, inadvertently
inserted in @ maintenance order made by justices, was aggregated with a period of
desertion of less than three years after the deletion of the non-cohabitation clause so
as 1o provide a period of three years' desertion immediately preceding the
presentation of the petition. See also Bush v Bush [1939] P 142, [1938] 4 All ER
598; Lett v Letr (1907) 23 TLR 569; Churner v Churner (1912) 106 LT 769.

197 Perry v Perry (1952] P 203 at 211, [1952] 1 All ER 1076 (CA, Eng) at 1079, per
Sir Raymond Evershed MR, and at 213, 228, 232, 1081, 1089, 1092.

198 Harinell v Hartnell [1951] WN 555 (DC, Eng) at 556; Teall v Teall [1938] P 250
at 256, [1938] 3 All ER 349 at 352, 4 wi6 99

199 MCO, s 11A(2)e). | |

200 Warr v Warr [1975] 1 All ER 85, [1975] 2 WLR 62.
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have deserted each other,”! (he
same parting may each be guyilt
doubted.”” y

View that two parties in respect of the
of desertion at the same fime has been

Elements of desertion
[3-42]

For desertion to exist, there must be both the Jactum (or physical

separation), and the animus deserendi (or the intention o desert) i the
sense of bringing cohabitation to an end 2

However, the necessary ingredients of desertion must continue
th.roughou Statutory period.”™ A de facto separation may take place
withou Ing an animus deserendi, as where there is a separation by
m t or a compulsory separation.”” But if that amimus

su es, desertion will begin from that moment, whether or not that
of mind is communicated >

Hosegood (1950) 66 (pt 1) TLR 735 (CA, Eng) at 740, per Denning LJ.
\sing Walter v Walter (1949) 65 TLR 680; Beigan v Beigan [19561 P 113 =
[1956] 2 All ER 630 (CA, Eng) at 632, per Denning LJ; Wevill v Wevill (1962)
Sol Jo 155; Price v Price [1968] 3 All ER 543, [1968] | WLR 1735, overraled
ut not on this point which was specifically not discussed: see [1970] 2 All ER 497,
[1970] 1 WLR 993 (CA, Eng).
Simpson v Simpson [1951] P 320 at 330, [1951] 1 All ER 955 (DC. Eng) at 960 see
also Spence v Spence [1939] 1 All ER 52 at 58 and disapproved Lang v Lang (1953)
Times, 7 July (CA, Eng); and Price v Price [1970] 2 All ER 497 at 498 [1970] |
WLR 993 (CA, Eng) at 994, per Davies LJ, and at 501 and at 997 per Sachs L)
Sickert v Sickert [1899] P 278 at 282; Pardy v Pardy [1939] P 288 mt 302, [1939]
3 All ER 779 (CA, Eng) at 782, per Sir Wilfred Greene MR, Eamshaw v Earnshaw
[1939] 2 All ER 698 (CA, Eng) at 699; Spence v Spence [1939] | All ER 52 &t 5%
Buchler v Buchler [1947] P 25 at 29, [1947] 1 All ER 319 (CA, Eng) &t 320x
Edwards v Edwards [1948] P 268 at 269, [1948] | All ER 157 at 158 Hopes »
Hopes [1949] P 227, [1948] 2 All ER 920 (CA, Eng); Perry v Perry [1952] P 205
at 212, [1952] 1 All ER 1076 (CA, Eng) at 1080; Lang v Lang [1955] AC 30C =
417, [1954] 3 All ER 571 (PC) at 573; Price v Price [1970] 2 All ER 457, [1970]
1 WLR 993 (CA, Eng), animus but no factum. See also French-Srewster »
French-Brewster (1889) 62 LT 609, question of animus was left to the jury:. Daas
" v Davis (1920) 124 LT 795, soldier’s visits on leave to wife: adultery with another
- woman resumed immediately after last leave; desertion as from resumpuon. It has
 been said desertion is a question of fact (R v Davidson etc, Durkam JJ (1889 S TLR
199 (DC, Eng) at 200), where it was also stated that formal declaration of an
‘ intention to desert is not necessary (Re Duckworth (1889) S TLR 608 at 608 8 »
. Leresche [1891] 2 QB 418 (CA, Eng) at 420: Balcombe v Balcombe [1908] P 178
. at 180), and so is the continuance of desertion: Prafr v Prag [1939] AC 317 a 27,
~ [1939] 3 All ER 437 (HL) at 442.
204 Crowther v Crowther [1951] AC 723 at 735, [1951] 1 All ER 1131 « 1132 (HL)
1205  Beeken v Beeken [1948] P 302 (CA, Eng).
206 Nutley v Nutley [1970] 1 All ER 410, [1970] | WLR 217 (CA, Eng), unless tha‘e
~is consent to the separation by the other spouse; Pardy v Pandy [1939] P 288 at S0,
at 782: Williams v Williams [1939] P 365 at 308

. [1939] 3 All ER 779 (CA, Eng) 9]
Wi [1939] 3 All ER 825 (CA, Eng) at 827; overruled on another point in Crowsher ¥

~ Crowther [1951] AC 723, [1951] | All ER 1131 (HLX Gaiehouse v G.mhm
| (1867) LR 1 P & D 331; Stickland v Stickland (1876) 35 LT 767 Mahoney ¥
. M'Carthy [1892] P 21 at 25-26, it is & matter of evidence: Davis v Daves u?.‘ol)‘)lé:
- LT 795; Beeken v Beeken [1948] P 302 (CA, Engk Gallagher v Gallagher [ 18
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On the other hand, there may be animus deserendi without Separa-
tion,>%” as where the parties live not as two households under the same

roof, but as one househol

d.208

The animus may be evidenced by the fact of presentation of a petition
for divorce.”™ Where the factum and animus both exist, an offer in good
faith to resume cohabitation may be made by the deserting party, for
desertion 1s a continuing offence and refusal of such an offer may turn the
tables and convert the hitherto deserted spouse into the deserter.”'® Where
one spouse indicates to the other that if he or she leaves there will be no

207

208

209
210

2 All ER 967, [1965] 1 WLR 1110 (CA, Eng), withdrawal of consent (0 separation
must be genuine. For consent fraudulently obtained, and is consequently of no
effect, see Harrison v Harrison (1910) 54 Sol Jo 619; Crabb v Crabb (1868) LR 1
P & D 601 at 604; Lepre v Lepre [1963] 2 All ER 49 at 58.

Hopes v Hopes [1949] P 227 at 231, 235-238, [1948] 2 All ER 920 (CA, Eng) at
9(2:2Aarl\3d 9)24-926; Le Brocq v Le Brocg [1964] 3 All ER 464, [1964] 1 WLR 1085
(CA, Eng).

Jackson v Jackson [1924] P 19 at 25-26; Srevens v Stevens (1929) 93 JP 120:;
Littlewood v Lintlewood [1943] P 11, [1942] 2 All ER 515; Wanbon v Wanbon
[1946] 2 All ER 366, desertion nevertheless found: doubted in Hopes v Hopes
[1949] P 227, [1948] 1 All ER 920 (CA, Eng); Angel v Angel [1946] 2 All ER 635;
Everitt v Everirt [1949] P 374, [1949] 1 All ER 908 (CA, Eng); Bull v Bull [1953]
P 224, [1953] 2 All ER 601 (CA, Eng), lived under one roof despite two short
periods of actual desertion. See also Weatherley v Weatherley [1947) AC 628,
[1947] 1 All ER 563 (HL): and Powell v Powell [1922] P 278 at 279, neglect or
contempt insufficient.

As for desertion where there was ‘one household’, see: Powell v Powell [1922] P

[1943] P at 42, [1949] P at 232; Smith v Smith [1940] P 49, [1939] 4 All ER 533,
Wilkes v Wilkes [1943] P 41, [1943] 1 All ER 433; Shilston v Shilston (1945) 1
LT 105; Wanbon v Wanbon [1946] 2 All ER 366, desertion found even where t
was ‘only one household’; Angel v Angel [1946] 2 All ER 635, principles di
Hopes v Hopes [1949] P 227, [1948] 2 All ER 920 (CA, Eng), wh
Wanbon, supra, was doubted; and Evans v Evans [1948] 1 KB 175, []
656 (DC, Eng). a decision on the meaning of ‘resides with’ in
Junisdiction (Separation and Maintenance) Act 1925 s 1(4
disapproved by Denning LJ. See also Naylor v Naylor [19¢
ER 129 (DC, Eng)): Evans v Evans, above, was, howeve
Wheatley [1950] 1 KB 39, [1949] 2 All ER 428 (DC,
[1952] 2 QB 552, [1952] 1 All ER 1348 (DC, Eng); and in

278; Diver v Diver (unreported); referred to in [1924] P at 28, [1940] P at 53-54, O

ir v H

2 QB 627, [1952] 2 All ER 250 (DC, Eng), Santos v Santos [1972] F 262,
[1972] 2 All ER 246 (CA, Eng) at 255.
In Hong Kong, MCO, ss 11C(1) and 15A(6) ‘conclusively’ resolv conflict

against Evans v Evans, above, in favour of the view taken in Smith v Smith, above,
and Hopes v Hopes, above. See Mouncer v Mouncer [1972] 1 All ER 289, [1972]
1 WLR 321. See also Hanson v Hanson (1954) Times, 10 March (CA, Eng), two
households, but no desertion on the facts; and Fishburn v Fishburn [1955] 1 All ER
230 at 233, following Hopes v Hopes, above. See also Thomas v Thomas [1948] 2
KB 294, [1948] 2 All ER 98 (DC, Eng); Walker v Walker [1942] 2 All ER 138 (CA,
Eng); Baker v Baker [1952] 2 All ER 248 (CA, Eng); Weatherley v Weatherley
[1947] AC 628, [1947] 1 All ER 563 (HL), refusal of sexual intercourse by itself not
deserton; and Jones v Jones [1952] 2 TLR 225 (CA, Eng) at 226,

g"-'f'd v Gerrard (1958) Times, 18 November; Pursey v Pursey (1959) Times, 9

pri
Thomas v Thomas [1946] 1 All ER 170.
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other spouse subsequently
€ or she has the necessary

ne spouse 1s glad to see the

question of having that spouse back and that
leaves, glllle leaving amounts to desertion if h
animus.”"" It follows that the mere fact that o

other go makes no difference to the quality of the act of leaving.?'?

. It has been held that once a spouse leaves - 151
determination cvincpd by the other E;ousc tc:atet; gr ngﬁouaadmmr:;:
may put the former in the same position in law as if he or she has rejected
an offer of reconciliation of the other spouse. But this proposition has
been (2if)3ubted in Belgfm v Beigan [1956] P 313, [1956] 2 All ER 630 (CA.
Eng). | 'I'.he result in such a case is that the spouse who shows the
determination to have nothing further to do with the other. canmot
maintain tm.on for divorce on the ground of desertion. Thus, if the
ed par will not have the deserter back, a stalemate may be reached
ich.ieither party 1s entitled to a decree of divorce under the MCO s
)(e), 1e it has not been shown that that the respondent has deserted

>titioner for a continuous period of at least one year immediately
dingghe presentation of the petition.

sisted throughout the statutory period save where the deserting spouse
as incapable of continuing the necessary intention.”"

The deserting spouse must be shown to have persisted in the intention
to desert throughout the whole of the one-year period.*" It has been said
that a petitioner should be able to say honestly that he or she was all along
willing to fulfil the duties of the marriage, and that the desertion was

against his or her will, and continued throughout the statutory period
without his or her consent.*'®
X

‘l' _——
211 Beigan v Beigan [1956] P 313, [1956] 2 All ER 630 (CA, Eng).

212 Pizey v Pizey and Stephenson [1961] P 101 at 108, [1961] 2 All ER 658 (CA_ Eng)
© at 662, per Willmer J.

213 However, see Fishburn v Fishburn [1955] P 29 at 41, [1955] 1 All ER 230 at 236,
A | k

per Willmer J; Barnett v Barnert [1955] P 21, [1954] 3 All ER 689.

d
214 Prait v Pran [1939] AC 417 at 420, [1939] 3 All ER 437 (HL) at 438, per Lord

Macmillan; Dunn v Dunn [1949] P 98 at 103, [1948] 2 All ER 822 (CA, Eng) a1t 825,

) -per Denning LJ; Arding v Arding [1954] 2 All ER 671, [1954] 1 WLR 944 Perry

v Perry [1963] 3 All ER 766, [1964] | WLR 91. See also Yeatman v Yeamman (1368)
LR 1P &D 489 at 491-494; Oldroyd v Oldrovd [1896] P 175 at 182; Beer v Beer
"~ (1906) 22 TLR 338 at 340; Greene v Greene [1916] P 188 at 190: Williams v

~ Williams [1943] 2 All ER 746 (CA, Eng) at 751-752; Glenister v Glenister [1945]
' P 30 at 37, [1945] 1 All ER 513 at 518; Emanuel v Emanuel [1946] P 115 at 188,
 [1945] 2 All ER 494 at 496; Beer v Beer (Neilson cited) [1948] P 10 at 14, [1537]
' 2 All ER 711 at 713; Kafton v Kafton [1948] 1 All ER 435 (CA, Eng) at 438,

{

'
L4
4

‘215 Pratt v Prart [1939] AC 417 at 420, [1939] 3 All ER 437 (HL) at 438,
' 216  Prait v Pran [1939] AC 417 at 421-422, [1939] 3 All ER 437 (HL) at 438439, pes

~ Lord Macmillan, citing with approval Macaskill v Macastill [1939] ST 187 at 195
" Herod v Herod [1939] P 11 at 1920, 32-33, [1938] 3 All ER 722 at 728-729,
737738, See also Mackenzie v Mackenzie [1895] AC 384 (HL) at 389, per Lond
" Herschell LC: Cohen v Cohen [1940] AC 631 at 638, [1940] 2 All ER 331 &

ﬂ f

|
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In practice, however, it is accepted that once desertion has been started
by the fault of the deserting spouse, it is no longer necessary for the
deserted spouse to show that during the one year pwceding the petition he
or she actually wanted the other spouse to come back.?’

This is because the intention to desert is presumed to continue.?'® That
presumption may, however, be rebutted. Where one spouse has committed
the matrimonial offence of desertion, the desertion does not necessarily
come 10 an end by the presentation and service upon the deserting spouse
of a petition by the other spouse asking for dissolution of the marriage, or
by the making of a decree nisi of nullity or dissolution of marriage. But

it 1s a question of fact in each case whether the desertion has been
terminated.*'®

If, on the facts, it appears that a petitioner has made it plain to the
deserting spouse that he or she will not be received by the petitioner, or
if the petitioner has repelled all the advances made towards a resumption
of married life, the petitioner cannot complain that there has been

334-335 (HL), per Lord Romer; Crowther v Crowther [1951] AC 723 at 731,
734-735, [1951] 1 All ER 1131 (HL) at 1133, 1135-1136; Perry v Perry [1952) P
203 at 211, 213, 228, 232, [1952] 1 All ER 1076 (CA, Eng) at 1079, 1081, 1089 and
1092; Harriman v Harriman [1909] P 123 (CA, Eng) at 148, per Buckley LJ, one
spouse may be thankful that the other spouse has gone, but that other spouse may
nevertheless be in desertion; see the comment on that case in Spence v Spence
[1939] 1 All ER 52 at 57-58 and Kinnane v Kinnane [1954] P 41 at 46, [1953) 2
All ER 1144 a1 1147. Sce also French-Brewster v French-Brewster (1889) 62 LT
609; Wallace v Wallace [1952) SC 197 at 169; Crowther v Crowther, supra at 734
and 1135; and Cairns v Caims [1940] NI 183, petitioner must be prepared to
respondent back, but need not have emotional desire to do so.

Beigan v Beigan [1956] P 313 at 319, [1956] 2 All ER 630 (CA, Eng) at 63
v Bevan [1955] 3 All ER 332 at 335, [1955] 1 WLR 1142 at 1147; Churc

217

at 731, 734-735, [1951] 1 All ER 1131 (HL) at 1133, 1135~]
[1939] AC 417 at 421, [1939] 3 All ER 437 (HL) at 438-43
be a mockery for the innocent to that
resumption of married life; Lane v Lane [1951] P 284
[1952] 1 All ER 223 (CA, Eng) constructive desertion — ex
husband means, and continues at all material times to mean,
otherwise, she fails; Dunn v Dunn [1949] P 98 at 103, [1948] 2
Eng) at 823; Warburton v Warburton (1965) 109 Sol Jo 290 (CA, 2
Bowron v Bowron [1925] P 187 (CA, Eng) at 195; Sifton v Sifton [1939] P 221 at
226, [1939] 1 All ER 109 at 111; Williams v Williams [1939] P 365 at 369, [1939]
3 All ER 825 (CA, Eng) at 828, overruled on another point in Crowther v Crowther
[1951) AC 723, [1951) 1 AUER 1130 (HL).

Wy W (No 2) [1954] P 486, [1954) 2 All ER 829 (CA, Eng), applying the
observations of Lord Romer in Cohen v Cohen [1940] AC 631 at 635, [1940] 2 All
ER 331 (HL) at 332-333, overruling Stevenson v Stevenson [1911] P 191 (CA,
Eng), where the question was posed. But see also Cohen v Cohen, above, at 645 and
339, where Lord Romer points out that there may be cases where the petition
contains gross charges against the respondent so reckless and so unfounded that the
respondent cannot reasonably be expected to make any attempt to bring his
desertion to an end. BUY OPRY

822 (CA,
218

219
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at the marriage has not broken

: : : 224
down irretrievably, it sha!l grant a decree nisi of divorce. This appears

to mean that desertion like

tion 18 not required as an absolute rule of law.**®

: 1$ no rule which prevents a court from finding desertion has been
ed in the absence of corroboration. If the court requires corroboration
in an un ded suit, it will usually relate to the circumstances and terms
of the lon and not to the duration of the desertion.”*” On a petition
for m on the same facts or substantially the same facts as those on

vhi decree of judicial separation or an order under the on and
gitenance Orders Ordinance (Cap 16) (‘SMOQ") has been granted, the
sourt may treat the decree or order as sufficient proof of desertion or other

grounds on which it was granted. But it may not  grant a decree of divorce
without receiving evidence from the petitioner.*

:
i

y
»

e ] .
Constructive desertion

- [3-45]

- Desertion is not to be tested merely by ascertaining which party left the

B

K
 —
220 Prant v Pratt [1939] AC 417 at 420, [1939] 3 All ER 437 (HL) at 438 Cohen »

" Cohen [1940] AC 631 at 638-639, [1940] 2 All ER 331 (HL) at 335.

221 Buchler v Buchler [1947) P 25 at 30, [1947] 1 All ER 319 (CA, Eng) at 320, per
- Lord Greene, MR,

222 MCO, s 15(2).

223  As is mentioned in MCO, s 11A(2) or 11B(2).

224 Subject to MCO, s 15(3).

225 glylh'v Blyth [1966] AC 643 at 669, 673-674, [1966] 1 All ER 524 (HL)

- 536-539.

226 Marjoram v Marjoram [1955) 2 AL ER 1 at 7, [1955] 1 WLR 520 (DC, Eng) at 524

~ Stone v Stone [1949] P 165 (CA, Eng) at 168; Tillev v Tilley [1949] P 240 u

L 252-261, [1948] 2 All ER 1113 (CA, Eng) at 11171124, no one can comodborate

 himself; DB v WB [1935) P 80 at 82-85; Joseph v Joseph [1915] P 122 at 124; Judd

' v Judd [1907) P 241 at 243; Robinson v Robinson and Lane (1859) | Sw & Tr 362

b 392; Williams v Williams (1932) 147 LT 219 at 22(}-0-242&‘ Alli v Al [l:v\*l AN

~ ER 480 s Forster v Forster [1910] 54 Sol R0CS 10O far by saving

- there mugtDSc éo.nr%)obomﬁm: Lawson v Lawson [1955) | All ER 341, [1855] | WLR

200 (CA, Eng). s

227 Barron v Barron [1963) 1 All ER 215, [1963] 1 WLR 57, Forte v Forte (1960) 110
- Sol Jo 52.

228 MCO, s 13(2).
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matrimonial home first.>* Thus, for example, if a husband without just
cause or excuse persists in doing things which he knows his wife will
probably not tolerate, and which no ordinary woman would tolerate, and

then she leaves, the husband will have deserted her whatever his desire or
intention may have been.**° |

There i1s no substantial difference between the case of a man who
intends to cease cohabitation and leave his wife, and the case of a man
who,z3with the same intention, compels his wife by his conduct to leave
him.**' The House of Lords has said that it may have to consider, should
the point come before it, whether there is sufficient warrant for the
doctrine.”** However, it is clear that conduct by the respondent amounting
to constructive desertion will, in the nature of things, constitute behaviour
which 1s such that the petitioner cannot reasonably be expected to live
with the respondent in any event. If such an allegation is made, it obviates

the need to wait for the period of one year that is necessary in the case of
desertion.

It 1s as necessary in cases of constructive desertion to prove both the
factum and the animus on the part of the spouse charged with the
desertion, as it is in cases of actual desertion. The practical difference
between the two types of desertion lies in the circumstances which will
constitute such proof. For, while the intention to bring the matrimonial
consortium to an end exists, ‘He did not act with the intention of driving

229  Sickert v Sickert [1899] P 278 at 284; Bowron v Bowron [1925] P 187 (CA, Eng);
Spence v Spence [1939] 1 All ER 52 at 57; Buchler v Buchler [1947] P 25, [1947]
1 All ER 319 (CA, Eng). Simpson v Simpson [1951] P 320 at 331, [1951] 1 All ER
955 at 960-961; Lang v Lang [1955] AC 402 at 417, [1954] 3 All ER 571 (PC) at

573. If one spouse is forced by the conduct of the other to leave home, it may be

that the spouse responsible for the driving out is guilty of desertion: Sulliva%

man at tume of marriage: not expulsive conduct; Graves v Graves (1864
Tr 350; Koch v Koch [1899] P 221, husband refused to discharge serv
he had committed adultery — wife left; Pulford v Pulford [1923] P 1
v Jones [1952] 2 TLR 225 (CA, Eng), wife instigated justices into
to leave matrimonial home — wife held to be in desertion fro
Pratt v Pratt (1962) 106 Sol Jo 876 (CA, Eng), married ls
Gollins v Gollins [1964] AC 644 at 666, [1963] 2 All ER
Reid: Rothery v Rothery (1966) Times, 30 March (DC, Eng

Sullivan [1970] 2 All ER 168, [1970] 1 WLR 1008 (CA, Eng), pregnancy by %‘
om

Jones
ing husband

230

o)
at 273;

231  Sickert v Sickert [1899] P 278 at 282; Charter v Charter (1901) 84 LT
Harriman v Harriman [1909] P 123 at 135; Thomas v Thomas [1 04 (CA,
Eng) at 199-203; Pike v Pike [1954] P 81n at 86, [1953] 1 All ER 232%t 233 (CA,

Eng). This is the doctrine of constructive desertion: Pike v Pike [1954] P 81n at
86-88, [1953] 1 All ER 232 (CA, Eng) at 233-235; Kashick v Kashick (1951) 116
JP 6 (DC); Simpson v Simpson (1951] P 320 at 326, [1951] 1 All ER 955 at 957;
Lawrance v Lawrance [1950] P 84 (DC) at 86; Hosegood v Hosegood (1950) 66 (pt
1) TLR 735 (CA, Eng) at 233-235; Winnan v Winnan [1949] P 174 at 179-181,
[1948] 2 All ER 862 (CA, Eng) at 736-738 ; Buchler v Buchler [1947] P 25 at 29,
48, [1947] 1 All ER 319 (CA, Eng) at 864-865; Spence v Spence [1939] 1 All ER
52 at 58; Herod v Herod [1939] P 11 at 21-23, [1938] 3 All ER 722 at 729-731;
Teall v Teall [1938] P 250 at 256, [1938] 3 All ER 349 at 352; Bowron v Bowron
[1925] P 187 (CA, Eng) at 19]. WA ) VY

LAV R N ey 0 YRR
232 Sec Weatherley v Weatherley [1947] AC 628 at 632, [1947] 1 All ER 563 (HL) at
564-565, per Lord Jowitt LC, W

PR R P

134

o)

n&l‘nt in tim
. : ®
1mpossible.
@{) at 97 ’@

_her out, but he acted with the &

. 1233 Nowledge that that

;.probably happen. ll? both cases, in actual dcﬂcr:, & Whatm e
- abandonment, whereas in constructive = e

. 8y desert; . |
‘words or by other conduct 2** Sertion there is expulsion By

L

~ Constructive desertion burden 4

oS! nd standard of proof
~ [3-46)

PETRNG nag ; >
from cohabitation.”™” A mere wish or intention that the other spouse

-~§909;(316 leayesis insqfﬁciept by itself to constitute constructive deser-
; sh or Inteéntion must be accompanied by conduct which is

t'@construcu’ ve desertion

se la}v and examples of conduct in constructive desertion
ly, the list is a long one.>*®

[5-4
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golgm v Gollins [1964] AC 644 at 666, [1963] 2 All ER 966 (HL) a1 974, per Lord
ei

Buchler v Buchler [1947] P 25 at 29-30, 45, [1947] 1 All ER 319 (CA. Eng) =
© 325-326. See also the ‘simple case’ of constructive desertion referred 10 in Pike +
) Pike [1954] P 81n at 87, [1953] 1 All ER 232 (CA, Eng) at 235, per Hodson LI, and

. ul see at 86 and at 235-236, per Denning LJ. See also Hui Shiu-wing v Cheung Yuk-liin
- [1968] HKLR 501.

Herod v Herod [1939] P 11 at 22, [1938] 3 All ER 722 at 730.
Buchler v Buchler [1947] P 25 at 45, [1947] 1 All ER 319 (CA, Eng) at 325, per

Lord Greene MR; Charter v Charter (1901) 84 LT 272, ‘Go where vou like. Do
~ what you like’; wife left and refused to retumn: but husband not in desertion; Lane
v Lane [1952] P 34 at 39, [1952] 1 All ER 223 (CA, Eng), per Jenkins L) dissenting:
- Partridge v Partridge (1957) Times, 13 December, wife knew husband who was
- unpleasant with drink did not want her to go, although he told her to.

237 Buchler v Buchler [1947] P 25 at 34, 43-45,[1947] 1 All ER 319 (CA_ Eng) & 322,
324-325; Kaslefsky v Kaslefsky [1951] P 38 at 41, [1950] 2 All ER 398 (CA_ Eng)
~at 399, per Buckley LJ; Young v Young [1964] P 152, [1962] 3 All ER 120 (DC,
R Bng)'

238 Rothery v Rothery (1966) Times, 30 March (DC, Eng), wife pregnant by another

' man; agreed with husband to give up child on its birth so that marnage might
" continue; she failed to do so; constructive desertion; Saunders v Saunders [1965] P
499 at 507, [1965] 1 All ER 838 (DC, Eng) at 843 Edwands v Edwands { Moore
 intervening) (1965) 109 Sol Jo 175; Hall v Hall [1962] 3 AIl ER 518, [1962] 1 WLR
. 1246 (CA, Eng); Pratt v Pratt (1962) 106 Sol Jo 876 (CA, Engk Xemp v Kemp
© [1961] 2 All ER 764, [1961) 1 WLR 1030 (DC, Eng); Pizey v Pizey and Sephenson
~ [1961]1P 101, [1961) 2 Al ER 658 (CA, Eng) McMUa‘n v \lo\ldk!u 1961 bLTf.\_k‘
~ Cox v Cox [1958] 1 All ER 569 at 572-573, [1958] 1 WLR 340 a ?-tl!\‘&
~ Patching v Patching (1958) Times, 25 April (DC, Eng) Roe v Roe ll%%‘- 5
478 at 483, [1956] | WLR 1380 (DC, Eng) at 1385-1386; Pike v Pihirgg‘ 3 }m Eﬁ
| at82, [1953) 1 All ER 232 (CA, Eng) at 233 Tuumins v Timmins (UM = 45 =
187 at 191, [1953] 1 WLR 757 (CA, Eng) at 761-762, per Denning L5
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Fact of separation

[3-48]

When the fact of separation is proved, the intent to bring the home to an
end can be inferred, amongst other things, from words so plain, that the
spouse using them may be taken to mean what he says.” If there is no
background of ill-treatment, it may well be more difficult to prove that

mere words of expulsion were intended to be final, conclusive and
effective, than if there is such a background.?*°

Conduct
[3-49]
Conduct that might fall short of a MCO s 11A ‘fact’ constituting

iretrievable breakdown of marriage, might be sufficient to justify the

other party leaving.”*' But it is essential to examine the actual facts in
order to see whether the conduct of the spouse who is to blame can fairly

and clearly be said to have crossed the line which divides blameworthy
conduct causing unhappiness to the other spouse from conduct equivalent

[1952] P 34, [1952] 1 All ER 223 (CA, Eng); Chilton v Chilton [1952] P 196, [1952]
1 All ER 1322 (DC, Eng); Jones v Jones [1952] 2 TLR 225 (CA, Eng); Price v Price
[1951] 1 All ER 877; affd [1951] P 413, [1951] 2 All ER 580 (CA, Eng); Allen v
Allen [1951] 1 All ER 724 (CA, Eng); Hosegood v Hosegood (1950) 66 (pt 1) TLR
735 (CA, Eng).

See also Lawrance v Lawrance [1950] P 84 (DC). husband’s refusal of sexual
itercourse; Edwards v Edwards [1950] P 8, [1949] 2 All ER 145 (CA, Eng);
Winnan v Winnan [1949] P 174, [1948] 2 All ER 862 (CA, Eng), wife preferred cats
to husband:; husband left; wife in desertion; but see comment on this case in

Bartholomew v Bartholomew [1952] 2 All ER 1035 (CA, Eng), dirty wife; noe

evidence she wished to bring consortium to an end; husband left; wife not i
desertion; Kaslefsky v Kaslefsky [1951] P 38, [1950] 2 All ER 398 (CA, En

cruelty; Holborn v Holborn [1947] 1 All ER 32 at 33, unreasonabl
inconsiderate sexual demands; Buchler v Buchler [1947) P 25 at 30, 41
[1947] 1 All ER 319 (CA, Eng) at 320, 323-325, occasional angry rem
could clear out and live with her mother if she did not like the very cl
of husband with his bailiff; not sufficiently grave and weighty; ev
existed there was no factwn of expulsion; Leng v Leng
neurotic condition of husband; nothing else; wife left;
Fletcher v Fletcher [1945] 1 All ER 582, husband’s m
community and refusal of sexual intercourse; wife refused to
community; husband in desertion; Glenister v Glenister [1945] P 30, [1
ER 513; Teall v Teall [1938] P 250 at 256, [1938] 3 All ER 349
discovery of past adultery insufficient; Pizzala v Pizzala (1896) 451,
husband adhered to mistress; wife left; husband in desertion; Haviland v Haviland
(1863) 3 Sw & Tr 114, "Go to your mistress if you like and when you are tired of
her come back to me’, not necessarily consent: Dickinson v Dickinson (1889) 62 LT
330, husband brought mistress into matrimonial home; wife left; husband in
desertion; Yeatman v Yeatman (1868) LR 1 P & D 489 at 493-494, mere frailty of

temper insufficient. b Iyrds | i e .
239  Lane v Lane [1951] P 284 (DC, Eng) at 286 and 287 ; affd [1952] P 34, [1952] 1
All ER 223 (CA, Eng). e P N

240 Lane v Lane [1951] P 284 (DC, Eng) at 287; on appeal [1952] P 34 at 38, [1952]
I All ER 223 (CA, Eng) at 224, per Somervell LJ; Young v Young [1964] P 152,
(1962] 3 All ER 120 (DC, Eng), 3 FA L2

241 Buchler v Buchler [1947) P25 at 30, 45, [1947) 1 All ER 319 (CA, Eng) at 320, 326.

136

SN

— Divoree

&2

' to expulsion from the matrimonial home 242
o It has been suggested that where the f- ,
- act of a spouse leaving the matrimon?alfa:g,;:r:,ﬁ?‘“;’t:cm cach side, the
return, constitutes desertion.”** Althou&w the ordina .,”me'm g
- conjugal life d0§8 not in itself suffice. neither w(:;yld oy asbasyPhas
- ate conduct which is one of the risks that 4 man or :“rc nconsider-
' entermg into the conQition of matrimony.z'“' For cxamplfnf;‘un{?:hcr:g:?
- alone does not constitute a ground sufficie ' y
- desertion.
J "",' But if a husband has induced by
s :gglief in his wife that he was conduc

nt o establish constructive

h.is conduct, not by mere hearsav. 2
ing an improper affair with another

L a i B Wi - -

I s et o o r e
. o a.thicd\person which is .not adulterous :(r; ":?Xn? e 10 2 S
RV : ! > NIOT ZIVing rise 10 a reasonable
e | wl adultery but which nevertheless is so inconsistent with the
. mde

pderied relationship as to amount to expulsive conduct ** Once 4 party's

%

- “coadtct hzgs ! rupted the marriage and constructive desertion has ensued.
(Y it dese continues until appropriate steps are taken to terminate it~
s
J (l)

ik
%. conduct of the required nature is established, the necessary
Sgtention is readily inferred,”” on the reasonable grounds that. prima
fz

fatie, a person is presumed to intend the natural and probable conse-
‘quences of his acts.”"

~ If the words of expulsion are used and the other spouse leaves, the

ptions objective and subjective

9

O

A !

» 4 A )

{ | ?AZ Buchler v Buchler [1947] P 25 at 35, [1947] 1 All ER 319 (CA. Eng) at 322,

. also Pew v Pew (1951) (unreported) (CA), referred to in Simpson v Simpson [1951]
.\:t " P 320 at 335-339, [1951) 1 All ER 955 (DC. Eng) at 963-965: Hall v Hall [1962]
e 3 AlLER 518, [1962] 1 WLR 1246 (CA, Eng), drunkenness; and Hanson v Hamson

> * (1954) Times, 10 March (CA, Eng), inadequacy of housekeeping allowance.

|
:
|
|
!

243 Spence v Spence [1939] 1 All ER 52 at 58.
244  Buchler v Buchler [1947] P 25 at 4547, [1947] 1 All ER 319 (CA, Eng) & 322
* Squire v Squire [1949] P 51 at 72, [1948] 2 All ER 51 (CA, Eng) at 60 Edwands
v Edwards [1950] P 8 at 13, [1949] 2 All ER 145 (CA, Eng) at 148; Simpsom »
" Simpson [1951] P 320 at 342, [1951] 1 All ER 955 at 967; Rothery v Rothery (1966)
" Times, 30 March (DC, Eng).
245 Buchler v Buchler [1947] P 25 at 35, [1947] 1 All ER 319 (CA, Eng) at 322
246  Bartholomew v Bartholomew [1952] 2 All ER 1035 (CA. Engk Manoram v
" Marjoram [1955] 2 All ER 1 at 8, [1955] 1| WLR 520 at 527. -t o
”’ﬂ Hunter v Hunter (1961) 105 Sol Jo 990 (DC, Eng) &xke( v Bate( [1953] P EUE
- 35, [1953] 2 All ER 1199 (DC, Eng) at 1200, husband deliberately induced wile w
. believe he had committed adultery. .
;f'ki'?;:?f;' Hind [1969] 1 All ER 1083 at u)slc;.C nzg:ll | WLR 480 (DC, Eng) at 484
249 Burton v Burton (1969) 113 Sol Jo 852 (DC, £
250  Buchler v Buchler [1947) P 25 at 30, [1947] 1 All ER 319 (CA, Eng) at 521
951 See Pizzala v Pizzala (1896) 12 TLR 451; Sickert v Sickert [1899] P 278 at 238
4 i | ER 157 (DC, Eng) &t
- Edwards v Edwards [1948] P 268 at 269-273, [1948]‘14‘\1 37 ( _
158-160; Squire v Squire [1949] P 51 at 56-57, [1948] 2 All ER 3 (CA.l %3)66
53, cruelty, approving Edwards v Edwands, above: Hosegood v Hosegood (

(pt 1) TLR 735 (CA, Eng) at 738-739; Simpson v Sunpson [1951] P320 at 326, 332,

‘l
i
{
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