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CHAPTER 3

CONTENTS OF THE LEASE

The possible contents of the tenancy agreement are even more varied than the
types of tenancy.\L.ike any other contract, a tenancy agreement may be in writing,
or purely ©ral, or partly in writing and partly oral. Most tenancy agreements are
in writing, ‘but even among written agreements the length and range is wide.
The“agreement might be home-made and handwritten. It might be in English or

Chinese, or both, It might be in a printed form with the variable details such as
the'names of the parties and the premises typed in or written by pen. It might be

drafted by @ lawyer, in which case it will tend to be longer and more precisely
worded.and may be by deed.

It'is sufficient to constitute a lease if a document identifies the landlord (by
name and address, usually) as lessor, indicates that the land is being let, identifies

the 1and (by description, or address, or lot number, for example), states the length
of the letting, gives the date upon which it begins and expresses the amount of

rental. These are basic or essential matters.

By contrast, a professionally-prepared lease of major business premises such
as a restaurant or department store in a modern commercial building may run to
>0 or more pages. This is because the terms of the lease usually originate with
the landlord or his lawyers who wish to provide for every eventuality, however
unlikely, and to exercise a great deal of control over the tenant’s use of the

pPremises. As a broad rule, the higher the rent and the longer the duration of the
lease, the more complex the agreement will be.

Basics

Whatever its len

gth, the agreement must contain the essentials if it is to constitute
a lease: the

parties, the premises, the commencement and duration (or ‘term’)
?l?d the rent. Although the law does not require them to be in any special order.
tSe essentials are usually dealt with at the beginning of the written agreement
Of, Where the document is in standard form, in a separate schedule or schedules
al the enq.
whil:emagree!nents shown in the appendix illustrate the typical fashion in
Qs e basic elements are set out. Most of them start by reciting the date of
“&reement and the names and addresses of the parties: the landlord and the

te ;
. OT::nt. In the first clause they then set out (in different ways) the premises, the
Mencement and duration of the letting and the rent.

59



60 Contents of the Lease

Premises

Premises (‘the demised premises’ or ‘parcels’) are
so as to avoid misunderstanding. All that is requi
be sufficient information to be able to identify the property ;
description can be as vague as ‘my flat at Taikoo Shing’ or ‘tl;]ty lm estiop Th |
but these will require to be given precision by oral evid a0 in Sy
disputes. To avoid this, at least the address should be given. Howeye (if
: (i

of caution) the property is often labelled as a flat, shop or
number of the building and the Land Registry memorial ny

menti.oned may also be included. A plan may be attache

usually describe |
d Precie, |
"¢d, however, ﬂw‘m f

Whatever, and g

oﬂlym
mber of any d .

0

lan, :
z Zn e exact boundaries of the property may become important if, for¢
ISpute arises about whether repairs are internal or external pah

s - . . '
ource of misunderstanding, Representations about floor areas are invarinhlf
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on of the premises is sometimes followed by exceptions and
xception is a clause by which the landlord keeps a part of the

4 which otherwise would pass to the tenant, for example, a landing or stairway
lan right o0 take minerals from under the land. A reservation is the grant of a
or the‘ght over the land in favour of the landlord, such as the right to lay water
n?w nundel‘ the land. The distinction, however, has tended to become blurred:
cpg::e | of the second agreement in. the agpendix .contains an example of such
a blurring: the landlord both excepting and reserving the passage of water and
elecxll:;z;gh the description of the premises in the agreement or accompanying
plan is generally definitive of the area granted, in exceptional circumstances the

be extended by Virtue of encroachments upon neighbouring or nearby
area carn . :
property. This more readily occurs In the. letting of land S}xrface than f’f floors, or
parts of floors, of buildings. If the tenant in fact enjoys, with the premises, the use
of other adjacent or nearby property not belonging to the landlord, the doctrine
of encroachniént presumes that the other property is let as part of the premises
so that the tenant must hand over use of the other property with the demised
premises at the end of the tenancy. This doctrine operates to prevent the tenant
from retaining.the other property which he obtained the use of only because of the
tenancy, so that the landlord can have the benefit of the use of it along with the use
of the premises. The doctrine does not make the landlord the owner of the other
property,.and the doctrine is only a presumption so it may not apply if there are
other circumstances rendering it inapplicable. Such a circumstance might be that
thevarea encroached upon has in fact been let to the tenant subsequently by the
owner of the area or that the area is a common part of the building and so belongs
to all the co-owners of the building (including the landlord) communally.’

The Hong Kong practice of holding buildings in common ownership (by
tenancy-in-common) subject to a deed of mutual covenant means that individual
units in the building are owned and usually abut upon parts of the building, such
as external walls and roofs, passageways, corridors and lobbies, which are for
common use and enjoyment by all owners. This affects not only the application
of the doctrine of encroachment but also the question of whether and to what
SRt Sl.lch surfaces are part of the premises let. Cases from England and other
Jurisdictions which do not have the same system of landholding as Hong Kong
:)troo:)te e;fect that ?he oute}' surfac?s of a property are part of the demise of the
e ll:eye are of little assistance in sych circumstances. Even so, these cases
diﬂ‘erenc:sc'lteﬁ and occasionally appl.ned in Hong Kong decisions in which the

Thbs l:ft‘ e me.thoc,is of lanc!holdmg have been overlooked.* . .
Way. A premise premnse§ to.descnbg land granted under a lease arose in a curious
CaN be infern. Or premises is a previous state.ment, usually from which §omet.hmg
imational co ;i, S0 for example a conclu§1on based on ‘fals.e premises’ is an
mean ‘g o re;: lllsmn. Lawyers used (an.d still use) the phrase ‘ll.l the premises’ to
the phrase 5 ]u t of what ha§ been prev!oqsly stated’ or ‘accordingly’. They used
and builqin cases, following a description of the property, to mean ‘the land

gS previously stated’. Gradually, for convenience, ‘the premises’ was

taken b
Previ ou}; lNOn-lawyers and lawyers to mean not just the description of the property
Y Stated but also the property itself.

The descripti

eservations. An €
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lerm

(in old-fashioned terminology,
said that a lease must have a

, from the st January. 2017, i
date was inclusiye, it seems the
2017 and last until'midnight on I-2

similar, a periodic tenancy h§
have a fixed-term, followed ?
ance, where the tenant knows S

t

for one year certain’, that creates a fixed term of |
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hnae 24-month tenancy with option to terminate after twelve months:
gah;l:s sometimes called an ‘open agreement”.’
i

The habendum contains the demise or grant of possession and enjoyment of
_emises to the tenant. This means that the premises will be made available
et cupation oOr use as of the date of commencement of the term. Unless the
o Otcis in some way qualified, the landlord agrees to give vacant possession to
tghr:l:enant as of that date. So, if the landlord is unable to hand over the premises
on that date because, for instance, a previou§ tenar}t is still in occupation or has
left his goods at the premises, the landlord will be liable to the tenant in damages
for late delivery.® | | e
The requirement for.Certainty as to term has been questioned but it is needed
so as to avoid there being'a perpetual lease tantamount to freehold. If the event
until which the lease had purportedly been granted were never to occur, the lease

would never end and would violate a primary principle of the law of landlord and
tenant, that there must be a term to a lease or ‘term of years’.

Rent

Therent is usually given in words and figures and stipulated to be payable without
any deductions. The date upon which it is due will be stated. For both parties this
(the ‘reddendum’) is usually the most vital part of the lease. Rent is, however,
often not the.only consideration given by the tenant for the grant of the leasehold
mterest.“He also undertakes to abide by the terms of the agreement, including the
(frequently onerous) tenant’s covenants which are examined later, and may agree
t0 pay a premium as well. Rent is examined in detail in the next chapter.

Grant

In exchange for that consideration, the landlord grants the leasehold interest in the
land. The grant is contained in the ‘operative words’. The most common operative
words are ‘demises’ or ‘lets’.
] After the essentials, the bulk of a solicitor-drafted lease usually contains a
arg? number of €xpress obligations, called ‘covenants’, undertaken by the parties
5}‘:’;‘:2}11)' :y the tenant), as well as other agreements and declara?ions. There is,
Be V\:itho need for any 9f these. express terms in order to constitute a tenancy.
: adequa:m? fEhem, there is suﬁicfnent for a lease. Such a lease would not, howew.er,
B s © Il trouble were to arise between landlord and tenant. Because of this,

UPPlements the basic elements with certain implied rights and liabilities.

IMPY1Ep OBLIGATIONS

These :
Obllgations d s .

. are ible
OPeration or the necessary minimum for the smooth and sens

When enter: th‘f lease. In the eyes of the law, the parties implicitly accept them
covenmt;rmg Into the lease. These obligations are sometimes called ‘implied
although, strictly, a covenant is an obligation undertaken in writing.



64 Contents of the Lease

Duties are impliedly imposed on both parties, though more and
are imposed on the tenant. Unfortunately, there is no agreemen; heavierdut;“
of these duties. The landlord is at least obliged to give the tenamas {0 the Nump,
of the premises and not to derogate from his grant. The tenant isql:let N0y mey
to pay rent and to pay tenant’s rates and taxes. She must also kee ?h e Olige
a tenant-like manner and not commit waste. She must not disclagn t;premi“sin
title and must surrender the premises at the end of the term. € land]opg,

In dpmestic tenancies, terms are implied by statute concernin
rent, nuisance, structural alterations and illegal or immoral use. S Payment o

These implied obligations will now be examined more cl :
implied terms will also be discussed briefly. closely. Possibe Olher

Landlord’s implied covenant for quiet enjoymen

The landlord implicitly undertakes that he has good title to the premises anf

therefore will give possession to the tenant who shall be free from anv di
to enjo.ymem of that p9ssession within the landlord’s control during t);):l:mc:
tenant is thereby Prormsed ‘quiet enjoyment’ of the premises. Enjoyment her.ehas
; :]cl;m?a.l meaning by which it refers to having the full benefit of a right rather
- &oe;vg;gegeasure from that right. ‘Ql.u'et’ in this sense means peaceable and 4
A erence by tl?e la.nc.ﬂord. It 1s not limited to interference by noise. -
g S IS prospective: 1t is a promise at the beginning of the term thatts
throughoutjm?:em of possession and use of the premises for all usual pufposs
2.s covenaner;n wd.l not be substantially interfered with.’
of it ttl:)er ]‘l“‘gjf enjoyment can be invoked by the tenant to,prevent &
gave the tenant)z,; o andaior d For instance, in Kenny v Preen (1963), the landlord
entitied her 1o secun'e to tgun, but the tenant refused to leaveBecause legislanon
ettt ty of tenure. The landlord tried to force her out by WTTGE
.~ > TOULIE at her and bangmg on the door. He was-heldliable for breach ¢!

Implied Obligations 65

e occupying the premises. However, it must be more than a personal

l :
of %“;‘;ce or inconvenience to the occupants. It must also be more than 2
annre{y temporary Of intermittent interruption to enjoyment. In one case, the
me ed that the landlord, who owned the whole building containing

complain . -
tenant cafe premises, failed to designate part of the walls for the café’s

ised : g .
the dem and closed a metal gate in the building after midnight when the cafe

ertising . :
::io‘:ll 4 be showing televised Premier League football. These matters were held to
amount £ 10 more than temporary inconvenience and to have no bearing upon

ant’s right to use the premises. "’
<t of commercial leases, the typical scenario in which breach of

In the conte : ;
quiet enjoyment is allegedby a tenant is when the business of the tenant turns out
0 be disappointing and in.searching for an explanation, the tenant identifies some

the building in which they are situated. This defect

defect with the premises or
f real, its effect might be exaggerated or it might not

might be real OF supposed. 1
bility of the landlord. So a broken down lift or stopped escalator

be the responst
< blamed for, & reduction in customers to shops on an upper floor, or leakage of
water' from outside isssaid\to deter diners from visiting a restaurant. The tenant

protests-and asks for a,rent reduction. When the landlord proves not amenable to

this, the tenant withholds rent and raises the complaint as a defence to the action

for rent arrears. "’
When.it comfies to domestic premises, a frequent source of complaint is

disturbahce by renovation works being carried on at the building. Few purchasers
of flats in Hong Kong can, it seems, resist the temptation to improve their

p‘operty with little consideration for the peace of their new neighbours. Owners’
corporations and building managers may decide that the building’s common areas
need refurbishment. These works generate dust, dirt and dislocation, as well as

the ten

noise. None of these is the responsibility of the landlord, but the tenant, facing

the pros?ect of disruption for the greater part of a 24-month lease, may not view
matters in that way. Only if the whole building is owned by the landlord, so that

the flats and common parts are under renovation by his authority, will the landlor d
be responsible for the disturbance. Even then, the disturbance may too slight or
too mimt to constitute a breach.'

Thls.covcnant therefore protects the tenant from nuisances or interruptions
caused, intentionally or by mistake, by the landlord or persons deriving title from

him such as tenants of neighbouring property let out by the same landlord. So, for
Instance, if water escapes from premises controlled by the landlord into premises

mt:;i to the. tenant, the implied covenant would, subject to anything expressed
by the €ase, give the tenant a right of action, provided that the escape Was caused
act of the landlord or those for whom he is responsible, and that it occurred

breach of in
» I fact, an
Cxpress coy “Xpress covenant f; .
than or qu been .
:;MI' R H’;n‘:z;would mdoumdlyqb;iteeggﬁegiea}i;do?:; implied gc"zlung the term of the lease. This type of interference is particularly prone to
oy foul zir from . Ve ‘enant whose occupation of a shop had be¢? buil dl: because so many tenancies in Hong Kong are of units in multi-storey
» Ings owned by one landlord. Another example is interference by building

W :
there ; . w,'(:;khci:m“ out on neighbouring premises by the common landlord or his tenan
must be substantial disturbance to the tenant’ eifect Coxfse;.“. Here the landlord may raise the ‘this is Hong Kong’ defence, In
et a breagzeSth"mg whether the disturbance is sufficiently substantial to constitute
Work ang :)hf the covenant, given the prevalence of and need for such buildin.g
¢ SAR’s generally noisy and crowded conditions. The outcome of this




All section r,'efé‘rem:e'.s~ are to the Landlord and Tenant (Consolidation) Ordinance (Cap 7)
unless o(M?'Wiseindicated

Distresé, or distraifit, certainly is old and extreme. It is a powerful weapon in the
hands of the landlord; it can give rise to criminal consequences and affect the
rights of third parties.' The name itself portrays the idea: to put pressure on the
debtor to pay the money he owes. His goods are seized so as to make him satisfy
his creditor.— if he does not pay up, the goods are sold to meet his obligation. In
fact, in most cases the debtor pays his debt before the sale.

The idea is crude, and the means only slightly less so. This has led to the
abolition of distress for rent owed in respect of domestic tenancies in England.
Yet the legislative council in Hong Kong has not thought fit to abolish distress
and has actually made it available to the government as a remedy for unpaid
rates and to owners’ corporations for unpaid management charges (though it is
not a remedy for other unpaid taxes). This, and the frequency of its use, indicates
the usefulness of distress in Hong Kong. It is not unique as a harsh remedy, for
example, the victim of a nuisance can enter his neighbour’s land to stop (‘abate’)
the nuisance, and imprisonment for debt is still allowed in certain circumstances.
debi-af\:'yers with experience of trying to extract rent arrears and other unpaid
debtss om the reca.lm.trant might say that distress for rent and imprisonment for
Distrezgv ; largely similar purposes: to force the dishqnest tenant or fiebtor to pay.
the forn, ?wev?r, goes further and provides a security to the unpalfi landlord in

% bot(l)1 the right to receive the proceeds of the sale of the tenant s.chattels.
rights, I cases, however, the law has stepped in to control the exercise of these

e 0?“‘13"3’, the control in the case of imprisonment for debt s looser than in
s th:1 distress, Part I11 of the Landlord and Tenant (Consolidation) Ordinance
hands of ﬁe“’ym‘g of distress out of the hands of the landlord and puts It Int0 the
Under ¢ District Court bailiffs. It is illegal to levy distress for rent except

I Part 11, which prescribes the procedure for distraint.?
0 asense

refuse to grant a debtor more credit. A landlord can prevent fur tl.ner
and only by re-enteri i i obtaining a possession

Ordey y by re-entering (a risky business) or .
(@ lengthy business). The summary remedy of distress makes up for this

111



112 Distress for Rent

disadvantage. It prevents the tenant from running y e
repaid P TS Which may g

: A ~

AVAILABILITY OF DISTRESS PROCEDURE e dinance. but no longer does s, was that the landlord had to show that

Only a current landlord, a.nd ce@ others effectively in the Position of gmount claimed was lezallv; rec::;bmle belef;::mthe 2T, the hndlm-d" could distrain fox.
can use the procedure. It is not available once the landlord ceasss to 0‘;:&; he ‘}': ":tt' :eu:];??;mse. be In arrears. If the tenant pays or tenders the am

. . ount

or to be entitled to receive rent. So a landlord who is owed ren l0ses the =
distrain once he assigns his reversion to another or once his land is e iy |
the government.” The landlord’s successor cannot distrain because Pﬁ" w
not owed to him. -—i
Any person claiming to be entitled to arrears of rent or his a2ent May v ;
a warrant. This has been interpreted to mean anyone in the position of» m: |
So, joint landlords can distrain, as can mortgagees in possession Provided g |
they have accepted the tenant and the tenant has accepted them as iy
executors and administrators of a deceased landlord and tenants asaing mie. |
tenants. The government, however, cannot distrain even where it lets out prones |
on short-term leases.* g
The landlord can distrain only for rent. not for other charges sud
management fees.” This is so even if the management fees are exprose®

omum},ﬁmeumam&mmmmmmmm.
This is so even if the landlord has mcurred costs in preparation for seizure. In

ong Wan Tong (1932) the landlord refusad to accept rents in
jistress warrant had been issuad, but before the warrant has

and he had to pay the costs of the distress. Similarly, if the rent is
the tenant has a claim agamst the landlord which may be set-off
landlord’s claim for rent, distress i1s not available. =
] imit on distraint. The rent arrears must not have been owing
at the time the landlord applied to the court.™
le in respect of rent owed for property in the built-up areas
tories. Part III applies, provided the land is exempied from Part
: Territories Ordinance. In practice, all intensively developed land is

land, which management fees do not.
Similarly, failure to pay charges in respect of a licence
being rent at common law, does not normally render the I
However, if a statute defines licensees of premises to whi
may be that the charges become rent and so the obj

to the effect that the remedy of diswress does

wmﬁmmmmmmmmsmmmmmf
rlwedmcb}zandtbelhnitsuithin.whichresmmybehadmthecommmm

The rent must be owing in respect of the lease .
holds the land. So, the landlord will lose the ngt remady were overruled by the Court of Appeal. In Fuleetoo Co le.\’&’lf. al Tubes
an old lease if he grants the tenant a new lease '- Imternational Lid (1986), which is dealt with in more detail later In mx.;»sc:;ﬁm
right to forfeit the lease, he loses to the right tg Silke 1A said of Part IIT's predecessor. the Distress for Rent =
by the forfeiture and with it goes the hm\tmm‘m-mmaﬂmmwms::h&mwwbw

landlord later changes his mind and
the forfeiture.” However, di
the tenancy if the tenant contin
which overrides the general rule that a landlond ¥
lease is forfeit even if the rent accrued dug

Distress is not available against a en2

available against a tenant at will, even after ceasimg: robeat
he remains in possession of the premises — that is. after his
been converted into a periodic or fixed-term tenancy:®

tenancd

landlord may distrain provided the tenant is in possession

to order specific performance of the agreement.” hin Part I
Rent due from a tenant under a tenancy which falls “‘disuaiﬂfd
Landlord and Tenant (Comsolidation) Ordinance can b€ £ ). ax

complication arising out of the ordinance is that Incre

acpted B
Where there is an agreement for a lease but as yel ::de;,::lmm i W

was intended o, and did, do that which ifs puTpose = =
cmmmmmummwm”‘f“;ﬁ?mmm:
mk\icu'b}'s:cﬁm«l)ufdxlmo;mmm e provisions of this
that o distress shall be levied for amears of rent except undeT < |
:'m‘ e..

Shcetbm.theComtoprpealhansm‘bedfisﬂfssfﬂmhe

carried out eXSP

SOVeriment (as landlord) wishes to distrain, ~partered Bank v OT¥
aw However, the doubt arises mainly from Standard Wmmg?mtil}'

Up Trading (1999). The bank there had lent money 10 2
: : Chung. Pars of i
°T2 mongage over an industial building at Kwal ©H55



114 Distress for Rent

_The landlord got into financial dim ...
ot to the defendant tenant i
:szegr:ed the rent to the bank. The tenant was told to pay future reps t?{:? h:
but did not do so because it had already given post-dated cheques fo i

the landlord. After the landlord defaulted on the mortgage repaymens, . b;;

- ildine and again demanded rent from th
took possession of the building and ag € tenant Wher
was not paid,

court accepted that, although it was a mortgagee in possession, the bany

not distrain. This was because at common law the right to distrain vess mjwuh

Y3

landlord of a tenant who is in arrears of rent and since in this case the tenant by |

not accepted the bank as its landlord, there was no landlord-tenant relationsh;y
The court followed English authority even though there is no similar legislatipr
to Part III there. Assuming the court’s approach to be correct, this suggests
Part I1I (and before it, the 1883 Ordinance) is not comprehensive as to the law -
distress, nor did it amend the common law right of mortgagees in possessio i;
diSU'ain.ls

PROCEDURE
Application

Distra.im is carried out by court bailiffs. The landlord (or his agent) mustapgls &
the District Court for a distress warrant.!® If he tries to distrain without a Wwarz.
he, and anybody who helps him, is guilty of an offence and he‘may have to pa
the tenant compensation. In Hong Kong distress for rent is notyin its, full sense.:
form of self-help.

The appli.cation is accompanied by an affidavit (a_swotn. statement) by
landlord or his agent, giving the essential details beHind the application:'the na=
and address of the tenant; the fact that rent is owed.and'amount of refit owing (»
more than 12 months® worth); the premises and ‘perjod in respect ofigthich &%
rents due. Essential matters such as how tlfe rent.is calculated and complicanio®
such as the fact that the tenant has tendered’some of the rént'claimed should

brought to the attention : .
warrant may be set aside 7 1088 oL the MubsequEnigne,

The tenant has no
language, the applica

the bank applied for warrants of distress. Section 106(f) i Kk |
says that a mortgagee in possession may apply for a warrant and sectjop e |
that anyone claiming to be entitled to arrears of rent may apply. Despite this m: |

Procedwre 115

hought that elementary justice requires that the landlord tell the court
.+ might D€ levant facts, such as that (if it is the case) the tenant disputes liability
ankly all re et demanded. Such a duty of full disclosure is generally required in
to pay e ¥ lications as a counterweight to the absence of the other party to
g parte QU 3PP 7 of this duty in distraint proceedings has, however, been

The existence .
- Lo Siu Yin v Ha Sheung Ping (1994) by the Court of Appeal whose

: as that distress for rent is a self-contained statutory remedy and that
reasoning ‘;vture had intended that there be a duty of disclosure this would have
if the 1813 daed for in the ordinance or in the prescribed affidavit.”” This reasoning
bee:)fr::mw as it overlooks the fact that the Hong Kong law of distress was
i .

codified many years before the great development of the law of procedural

. ess (‘the rules of natural justice”) which is of general application to judicial
:«rj[i)es The reasoning\also overlooks that the requirement of full disclosure has
been imposed byjudges despite it not being contained.in mlo&c of court, .and t.hat
a tenant who |éarns that distraint is imminent may obtam. a High Court injunction
to prevent it~ a proceduréswhich certainly is not envisaged by Part III of the
ordinance or any rules made under it. The duty of disclosure could, however, be
ntroduced into the procédure by a small amendment to the rules or to the contents

of the\prescribed affidavit.

Warrant.

This i§"a direction to the court bailiff to distrain upon the goods in the tenant’s
premises for a stated amount of rent. The bailiff is directed to carry out the distraint
within six days of the warrant being issued, although demands upon the bailiff and
his staff often result in the warrant being executed later than that. In practice the
normal period between warrant and seizure of goods in a straightforward case is
¢ight days. The landlord will have to pay fees for the carrying out of the distraint.
[The is not yet able to pay the fees, or if he still hopes to negotiate amicably with
“i’;tc;nant for the rent arrears, he should not apply for the warrant. The warrant,
e tls glven In form 2 of the fifth schedule to the ordinance, also reminds the
'Iheo' ;mand th§ overdue rent before seizing the tenant’s goods.
against Jaltiugde :f registrar can refuse to issue the warrant. The landlord can appeal
108 judge » g¢'s refusal to the Court of Appeal and against a registrar’s refusal
issnI: ‘osf“:aortant 10 note that there is no right of appeal by the tenant against the
been applieda;rant Usually the tenant does not even know that the warrant has
the landlorg h°"’ although the landlord may have told him of the possibility. Once
before the ap laxs ﬁfe warrant, the tenant cannot prevent the distraint. .H.owe\jer.
"eStraining thre) l::;llon for the warrant, the tenant can apply for a court injunction
ourt has  A: : ord from seeking a warrant or taking any steps to distrain. The
S0 only ; 2 discretion whether to t such an injunction and will probably do
Y if the tenang grant such an injunction p
0, evep then, op] — Sho\Y that there is a dispute about the amount of rent due
0Ot jp dispute i’ntg Y On condition that the tenant pays the part of the rent which is
court.

"®nany 1o be l::Sar(:if the Part 111 procedure is that it provides no opportunity for the

before the command goes to the bailiff to seize his goods. There
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is no obligation on the landlord to tell the registrar a
case, nor is there any obligation on the registrar to ex

Il the ¢
Cir
circumstances. ln practicc, some rcgistrars dO

e the 'andlor o, .

question the |4
and make an informal note that there is no dispute as to Ndlord gp o,

. ' : the rent. ; ot
The court has no discretion to adjourn the application ang su,:;,;fthat 3 th:wh
give him a chance to make representations, The only risk the land(l)n the ‘enamh'
he may have to pay the tenant compensation if the distre ord rung 5y

R ; : SS IS I
Although speed is vital in distress and there is alway 3 Oved vy

Ongfy
: . S the fear iy
tenant will move his valuables out once he knows that the bailitfl;a;adﬁh%

instructions, it may be an improvement if a tenant were inf,

Ormed i

before a warrant is issued and allowed to make representations i th":"t}ediaub.
W day

before the warrant is carried out, Alternatively, the landlord could be rpn

to do more than simply swear that the arrears are owed. He could be :eqw
to exhibit supporting documents and swear that there is no dispute Py
amount due, % 10t

As it is, the tenant can apply to have the warrant suspended only after e

distress has been levied. This puts overwhelming pressure on the tenant to pay
even though he may dispute the amount due, and is said to be particularly unfy
on a tenant who is in business, since the seizure of the stock deprives him of f
very means of making the money to pay the rent. In practice, however, afandlo
will rarely move for distress until he is sure that it is the only hope.df receivingthe

money. Ironically, distress may be kinder to the trade tenant than allowing himt
run up further rent arrears in that it forces him to close an unprofitable business

Lxecution

Once the warrant has been issued, execution will‘'normally take place s W?‘*“
so later. On the date for making the distress thebailiff, provided he has recewefia
deposit for costs from the landlord, will go Withehis staff to thie premises a.nd.se!l_c
the goods. He must do this between 7aifi and9pm, unlessgpecial permission®
obtained from the court.?” ‘ , distrin
The bailifl and the staff may have o use force in carrying out ,‘hc ls‘ssiou
They can break down outer doors, but can do se.onlywith the court's P":l"c" i
and only after attempting togain peaceful entry. However, opcen"‘;;lc il
can break down inner doors without asking-the court’s per mission. |
can, with certain exceptions, seize moyable property in the “ppaﬁf‘] the cout
of the tenant found on the premisesx=Jde and his stafl' can also, with
permission, follow property which the tenant has removed froml 2
hoping to avoid seizure, They need not take all such property: only COﬂ“mim
cover the rent due and the costs of the distress, There are many caslcts‘pwr.
what property Is llable to seizure, They are examined later in this 8;‘ HoWe
The ballir may seize the goods physically and take them away: =, pound W
(he goods will not be readily portable and the practice then 18 0 T ol

T -on ”S
koods by leaving watchmen on the premises to guard them.* lul:xl)i' | gse' zuf""i
ol taking ‘walking possession’, that is, a constructive or syn‘\ler the tcnﬂ"'h
lnbelling of the goods which are then left on the promises @

a“eccim :

The bailifl’s staff thep prepares an inventory and appraisal o
ods taken. A copy of this is given to the tenant, or other person o
& ting on his behalf, together with a notice informing the tenant
;cvc been seized for the stated sum of rent due and that the goods
ai:: ortain day unless the tenant pays th.e rent and costs of distress or
order preventing the s:ale.“. [t was dCCIfied In Simpson v Astor Ho
that the bailiff complies with the.requnrement tl.\at notice be given by leaving the
*stice with his staff on the premises: a convenient, but surprising, interpretation
of the words of section 8?. Another copy of the inventory and appraisement is
en filed by-the:bailiff with the court.

f value of the

n the premises
that the goods
will be sold on
obtains a court
use Hotel (1923)

Discharge o f warrant

Often that is as far as the procedure goes. The tenant, spurred into action by
the bailiff’s @ppearance, will pay the rent and costs if he can. If he cannot, he
may apply.fo,the court for time to pay. The court has power to grant time to pay
‘on such terms as it may think just and reasonable’. The landlord must be given
reasonable notice of the application.* Presumably, both the landlord and the

tenant'¢an make submissions to the court and the tenant should support his claim

that he will be able to pay with evidence of his income and of any extraordinary
expenditure which has led to temporary financial difficulties. Probably the court
will examine the tenant about his means. If such an order is made, the warrant will
be discharged and the goods returned to the tenant.

The tenant may also obtain a discharge or suspension of the warrant by
challenging the right of the person distraining to do so; or he may obtain the
release of a specific article which has been seized by challenging the right to
seize that article. This is governed by section 93. The tenant must 8P13|Y al a
hearing held before or within five days of the seizure, giving 24 hours no};}c‘e
of the application to the bailiff and to the person who obtamed.the warfant. he
notice must set out the facts on which the claim is based, for instance: that t et
person who obtained the warrant is not the landlord; that the rent allegeflﬁzsdn;)
due, or that the wrong goods have been seized. These facts must be Vgicle 02"
affidavit, The court can discharge or suspend the warrant, of release the :

such terms as it thinks just.? '

Section 93 is available to third parties as well as , ¢ swiftly
80ods which happened to be on the premises and are 0 be Sentz:: tc::t| :? \:hether
'0 prevent the goods being sold. We shall see, however, s vhether they are in
R00ds can be seized by the bailiff is not who owns them but »

the apparent ossession of the tenant. : enant)
An altem‘a)tiveersr?:t)l?o% of challenge open to the third pm}:lgg.uct:nothti‘; ;sk the

'S to inform the bailiff of his claim. Under section 95, t.he big :he warrant so that

“OUrt to summon the third party and the person who :sa;e. g

their dispute can be adjudicated upon. The third party s € am} A

Wer the goods have been sold, that is, against the proceeds’0

q tenant, so the owner of

made
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For many years, most District judges and practitioners {
apparent possession test was also applicable in deciding whethe
seized, were to be returned to their owner. In consequence, if th
to be in the possession of the tenant, a third party who act,uall
to suffer their loss (unless the circumstances fitted one of the {i
in section 88). However, in Fuleekoo Co Ltd v Spiral Tubes | :
(1986) the Court of Appeal explained that the matter was not So"@rnanona; ld
the District judge has discretion to order the return of goods eVSlmple and thy
have been lawfully seized. There, third parties, who had left gootzln though Lhey
rented by Spiral Tubes from Fuleekoo which goods had been distr s
Fuleekoo, successfully appealed against an order by the District Co?xlr':ed g
release the goods to the third parties. The Court of Appeal held that bo:le;fusm'gm
?3 and 95 give the judge a power to order that the goods be restored to thswlons
if the judge thinks fit, but accepted that ownership alone would not cae L
power to be exercised in favour of the third party. Ownership is simpl us:thcf
tpe factors to be considered, along with all the other circumstances inclu):iingetl?c
pghts 9f the landlord. The judge can impose conditions on the retur;l of the goods,
including a term that the third party owner pay all or part of the unpaid rent.”

Challen.ges to distraint are usually made not by the tenant but by third partics
Thosc? par:tnes genuinely may have left goods with the tenant, such as when?
supplier gives clothes or furniture to a shop on a sale-or-return basis. Morg/ofien,
however, the third party is a relative, friend or business colleague of the tefi
and the alleged ownership is based on a concocted story or dubious papers.”

The common law provides other remedies for a tenant aggrievedbya distraint
Where the distress is illegal (where the tenant does not owe resit); he.can resce
his goods by retaking them before they are impounded; or he-can ask for a cour
order for the return of his goods (‘replevy’); though the€ourt will insist that.,ht
pay rent and costs into court and sue the landlord fortrespass to, O conversiol
of, f?iS goods. The latter (‘replevin’) has no advantages,over an application -
section 93. The tenant will rarely be able to réSeue-the goads-betare .t #
impounded. Section 93 was no doubt meant fo feplace rescue and replevil: t::

the ordinance does not expressly say so, This is part of a‘wider question: ¥
Is the extent to which the statutory schéme ‘inf Part I overrides and replac®
common law? o

hought thal

ox.vned them ha:

0

Sale

I there is no §uccessful challenge under section 93 or 93,
'C;;l]ethe prescribed day which typically will be about six
alwar Zgl;trar of the court usually directs how the sale shall be €O
o itzn’;s e Zale 1S by public :cluction, though the bailiff may
secutity fan the debtor can insist on a different manner of sale,
thinks th O{)afl?' éxtra °°§t8 incurred.? The tenant might do t.hls’ f
may als: ailiff’s appraisement of the value of the goods 1s t0
to restraj PP Y - the Court of First Instance of the High Court f
in a sale if he says the distress is unlawful or irregular

Property Seizable 119

The landlord may bid at t!‘ne sale. There is no risk of a conflict of i .
e court, not the landlord, is responsible for selling the goods.0 Itllll]taesre:]t\)s’:l:;

long been the practice to allow the landlord to bid, in contrast to the position in

England”
The bailiff may owe a duty to the tenant, arising from the tort of negligence

(o sell the goods for the best price reasonably obtainable. Sale at an auction open
(o the general public will prevent him from breaching this duty."

The proceeds of sale are paid over to the court, which uses the money: first, to
pay off the COSIS of the distress; and second, to pay the landlord the rent for which
he distrained. The landlord is not entitled to more, even if in the meantime more

rent has become due.Any surplus is given to the tenant.*

PROPERTY SEIZABLE

ect to exceptions, section 87 provides that the bailiff can seize ‘the movable
r upon the house or premises mentioned in the warrant, and in

the-apparent possession of the person from whom the rent is claimed’ sufficient
to_cover the amount of rent owing and the costs of distress. The bailiff also has a
limited power(to follow goods off the premises. There are therefore four principal
questions £0” ask-twhen considering whether property is liable to seizure: What
are the exceptions? What is movable property? When is property in the tenant’s
appdrent possession? When may the bailiff seize property which is not on the

premises?

Subj
property found in 0

Exceptions

Th.ere are seven types of goods listed in section 88 which the bailiff ‘shall not
seize’. These are a mixed bag, but there are good public policy reasons fgr
excluding them from seizure. Three are excluded sO that the tenant/debtor ?wll
be left with a few basics and thus reduce the chance of his resisting the baxhﬁ;:
things in actual use in his hands at the time of seizure; tools and implements not In
use; and his necessary wearing apparel. The idea seems 10 be to allow the tenant
‘0 keep articles of utility and at least a few clothes. | =

Things in actual use when the bailiffs appear arc exempt from being se1ZE%,
Provided, it seems, that those things are in the tenant’s hands. The exception 15

. if strictly
:::tld to prevent fights between the tenant an Hov\.fe:ve(:;1 éfsm deil
peerprete¢ it leads to queer results: the tenan am
vaz If he happened to be writing with it whe
It s::m cleaner, even if it were then being used by

ms that items which can be used (but not .
. ‘ not to be 10
ovkicr, operated at the time of the distraint; though if they happened.

Operati ;
Peration at the time, they might fall into the exception

dragh r€ 1s room for argument about what con
of thers of the law probably had in mind the cpmmon I =
¢ tenant’s trade, not wishing to deprive him of the me





