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able to the party that wants to rely on them. In contrast, Art, 3(2-9) rel
documents that a party wishes Lo use as evidence but cannot introdyce lc.l,,
own since they are in the control'?' of the other party to the "’bilraliono: il

fof

a third party not participating in the arbitration.

Anticle 3 Documents

V. Documentary Evidence in International Arbitration in
General

A. Importance of Documentary Evidence

2 Art. 3 is drafted to generally apply the same set of rules to all formg of dogy,
ments (whilst providing for some additional rules as to certain aspecys o % | The taklln:al and pra:lcnwion of documentary evidence is an important feature 12
tronic documents).'” | in any legal proceedings. Documentary evidence, in particular contemporary
documents, often plays a major role compared to other means of evidence 7
In international arbitration, documentary evidence is generally seen as more

I1l.  Whatls a “Document” Under the Rules? credible and thus stronger than other evidentiary means.” This view is gen-
erall among international arbitration practitioners - irrespective of
whi ry they received their legal training in. This can be illustrated, e.g.,
the following two comments:

In the words of English practitioners: “In international arbitrations, the best
evi that can be presented in relation to any issue of fact is almost invari-

8 The Rules define “Document” to mean ‘a writing, communication, pictyy,
drawing, program or data of any kind, whether recorded or maintained on pap,;

or by electronic, audio, visual or any other means”.'0?

9 The 2020 Revision did not bring any change to the definition of “Document

10 'The definition is very broad and includes, inter alia, letters, faxes, emails, deeds < ) “ ".i"ed. i t:hfhdo;“mi"got,ha‘ came into existence at the time of the
instruments, contracts, minutes, notes of phone conversations, invoices O C)s N TN TR L OGSy,
imilarly, from a Swiss perspective: “In many disputes, documents consti-

11 There is general consensus that the definition of “Document” in the 20
includes any form of electronic evidence.'™ In particular, metada
about electronically stored data) as a form of electronic data a

: *  tute the most important evidence. They are usually the most accurate form
Ly S O of contemporaneous evidence. They provide a straightforward and objective

“'m""Q record of what the parties did, omitted to do, agreed to do or intended to do in
the scope of Documents.!% Other forms of electronic evid nclude, the course of contract negotiations or during the performance of the contract
word processing files, spreadsheet programmes, presentat oftw before or at the time when their transaction or project broke down.™ '

K:;)’;’"T text fg;?g:'s, pho'tos. ﬁlesli ofl’om servers, la mobile = The general preference for documentary evidence can also be explained by the 13
e s v fact that it is usually easier, more efficient and less costly than evidence intro-

s\@% QO duced by witnesses. An additional element is that the content of witness evi-

dence is not “fixed” until the hearing even if written witness statements are
used. Hence, it is more difficult to firmly rely on witness evidence in the writ- |

Q& $ f ten pleadings before the hearing.

@U))? “in the possession, custody '

O—

101 In full language of the Rules (see Art. 3(3)(c),
or control”; see also below, N 141-152.
102 See below, N 8-11,
103 See also above, Definitions N 2, KHO
50

104 IBA Review Task Force 2020, 4, MARGHITOLA, Document Production, 5 ri | - ey
DYKIN/MuLcany/FrLercner, N 3.6; CKABY/PARTAS! { 107 O'MALLEY, Document Production, 189:
N 6.110. e 108 GIRSBERGER/VOSER, N 991; PILS (B“d)'sc*‘l:‘:::”sc“sun  Art: 18415
105 Conen KLAsener/DoLGorukow, 305, As to electronic documents in Pamcular-“‘ S 109 RuprerN/HUNTER/BLACKABY/PARTASIDES, 5
: 110 BerGER/KELLERHALS, N 1323.

also below, N 4452, -;
106 Kwespu/Lecking, 152, i




Article3 Documents

B, Terminology and Its Limits
nt production, the terms “discovery” (as use, €8 in

the context of docume < : .
In or “disclosure” (as used, e.g., in English state court

US state court litigation?
litigation) are often applied.

14

(5 It has been suggested tha
tion with international ar

dence-taking” should be preferred. I
titioners: “[...] it is better to avoid the use of the term discovery’ because it is g,

ambiguous term. To a civil lawyer it means nothing; to a US lawyer it encop.

passes production of documents and depositions of potential witnesses and expert;
as well as inspection of the subject-matter of the dispute; to an English lawyer t

refers only to production of documents.” 1!
16 Another approach recognises that the terms “discovery” and “disclosure” both

refer to tribunal-ordered (or court-ordered) production of materials for use in
substantiating the parties’ claims in the arbitral proceedings, and that the actu-

ally relevant issue is not the terminology, but rather the scope of the documents’

that must be produced.''?

17 Given tha.t discovery and disclosure may mean quite different things, and since
the prevailing view is that neither US-style court-litigation discovery nerEng

lish court-litigation disclosure (or similar features from other systéms) should, |

»

be practiced in international arbitration (at least under the Rujes)**this Com-

“mentary (generally and in line with the language of the Rulés) uses theterm
document production” ~

18  Similarly, this Commentary generally refers to “submitting” and “Submission’

rep cctivcly, where parties int | s .
case. ¥ roduce documentsvoluntarily to support their

C. Co
ntroversy as to Document Production Dueto Differing Concepts

19 Whether, to
ki re‘;ﬂ::lextezt, under what conditions and requirements and how 2
production of documents from the other party (in partic

t the term “discovery” should not be used in coppe.
bitration and that terms such as “disclosure” or oy
n the words of eminent arbitration pryc.

£
/

\
¢

a

Article3 Documents

e

ular, internal and potentially adverse documents''¥) was and still is to some
extent controversial. The topic of document production in international arbi-

tration has also generated quite some scholarly writing.'!”

The issue was lively debated and is still under discussion because the traditions,
concepts and rules with regard to document production vary fundamentally

between the different legal systems, in particular between common law and
civil law jurisdictions.!'® There are important differences between the legal

traditions in state court litigation of civil lJaw and common law jurisdictions
regarding documentary evidence and the taking and presentation of such evi-

dence.

In general, it seems fair to say that civil law countries tend to regard docu-
ménts as the primary source of evidence, whilst common law countries put
more weight.on witnesses.!!” In state courts in common law countries, facts
are mainly proved by direct oral testimony, and even documentary evidence

must ifi principle be introduced by a witness."'*

Moreo¥er, state court litigation in many common law countries usually involves
antomatic “discovery” of documents. This means that each party must disclose

ta the other party the existence of all relevant documents, whether favourable

114 In this context, one can generally distinguish between three categories of documents:
(1) documents that are favourable to a party which has them in its possession; (2) doc-
uments that are unfavourable; and (3) documents that are neutral. The first and the
third category usually raise no particular difficulty as to submission or production
(whilst they may raise issues as to their authenticity and their evidentiary weight with
regard to the allegations they are submitted for), in contrast to the category of unfa-
vourable documents; REDFERN/HUNTER/BLACKABY/PARTASIDES, 4th ed., N 6-70.

115 KAUEMANN-KOHLER/BARTSCH, 14. See, as an illustration, the publications listed
above, for example by ASHFORD, O’'MALLEY, MARGHITOLA, SACHS, VON SEGESSER,
RAESCHKE-KESSLER, and others.

116 IBA RevIEw TAsk FORCE 2020, 8: “The vigour with which this issue was debated dem-
onstrated that the question of document production was the key area in which practi-
tioners from common law countries and civil law countries differ.” SACHs, 194: “Civil
law practitioners generally have an allergic reaction to any attempl by their common
law opponents to introduce pre-trial discovery proceedings or commion law style docu-
ment production in international arbitration proceedings. Any such attempt is immedi-
ately rejected as an inadmissible ‘fishing expedition’ or ‘unzulassiger Ausforschungsbe-
weis’. [...] By contrast, document discovery is seen by common law practitioners as an

indispensable tool for determining the truth.”

117 SHENTON, 122.
118 O’MALLEY, Rules of Evidence, N 3.02.

37

20

21

22



Article 3 Documents — B /__‘_____________________"_'f"fl‘ﬁ_?m

heir case and, in particular, including internal papers sy ,,

to N T | ivi common law jurisdictions.}?® Despite this harmonised
z:)taecshg;ememoranda. There is no such obligation in civil law systems, 119 ! :;l;l:) alg"’ (:r‘g:t raa!;c:ribunals ot ,still ik issuipof ocament ot
calisation is always risky; and one should bear in mind that, whj " tion with the parties at the outset of the proceedings to ensure tha.t everybody
e ction between common law and civil law countries as regards gj. has the same understanding. This is in particular true if persons with less expe-
g;i:lfl;t:: disclosure is obvious, there are also important differences betweey rience in arbitration are involved as they will often refer back to their experi-
countries of the same group.'?’ For example, in the United States, discovery s ence in state court proceedings.
much wider in its scope than in many other common law countries in that i The issue of document production in international arbitration has led and 27
is not limited to production of documents, but includes depositions of poten. may sometimes still lead to heated discussions (and even more so when dealt
tial fact and expert witnesses as well as inspections of the subject-matter of the with under the termJdisc overy”).126 It is, however, worthwhile to note that the
dispute.'” “power on the part of the arbitral tribunal to require the parties to produce docu-

10N i itioati therwiateri ' in dispute, is a ven-
24 National legislation on document production in state court litigation is devel- mentary or othertaterials, relevant to resolving the matters p

: : m27

oping over time. This development may bring the ancestral positions closer erable and ifupgrtant aspect of the arbitral process.

together. For example, Germany has introduced legislation providing for doc Today,-it 'sééms fair(to, say that document production is standard in inter- 28
ument production which could be considered as broader than the Rules, whilst national arbitration.!?® It is also common knowledge that the number and
England has narrowed the scope of disclosure.!# scope of requests for document production in international arbitrations have

increased over the years.!? It has been suggested that the increase of document
production was in part also a result of the 1999 Rules which introduced a com-
prehensive set of provisions on this question.' There is also a pattern that, as
soon ‘as‘one party starts to make requests for document production, the coun-
terparty will usually do the same.'!

D. Harmonised Rules and Document Production in Arbitral Practice

25 The procedural systems differ from jurisdiction to jurisdiction. Arbitration
practitioners - arbitrators and counsel alike - are generally influenced by theiz

own national procedural background, in particular their legal training@nd

‘s

experience,'?3 Consequently, in international arbitral practice, the actual issue nowadays is 29
| not whether there should be document production or not, but rather to what
26 Nevertheless, international arbitration has continuously developedyits own C extent.

practice anc! established harmonised “transnational” rules, in‘the sense of >
a blend of different legal traditions and systems.'?4 This apprﬁadi has becom¢

pamc.ula'rly. manifest in the field of document production,.where the usual 125 REDEFERN/HUNTER/BLACKABY/PARTASIDES, 4th ed., N 6-74: “The usual practice in
practice in international arbitration today is a combinatién of the approaches international commercial arbitration is for the parties, and for the tribunal, to follow a

blend of common law and civil law procedures, with the latter being predominant.”
126 See also above, N 19; SACHs, 193.
127 BORN, 2495,
128 Id., 2521-2522 (“it is fair to say that some measure of document disclosure occurs in a
120 Sickia g substantial proportion of contemporary international commera‘al arbit:ations (and in
121 REDPB;!NI.H most in.vestment arbitrations).”); KAUFMANN-KOHLER/BARTSCH, '14 f there is hardly
Bhnrsci, 15, o P/PARTASIDES, dth ed, N 6-71; Kaurmann-Korie® e e Yo B ke i Aot posdicicn
:z ls‘lA::::nl:\B, D takes in the Rules.
124 The ICC Bu.l]._-? cument Production, 113, 129 SAcHSs, 197: “[...] and this independently of whether Anglo-American parties or counsel
in2

006 Special . are involved i ings.”
Arbitration provides anl:: Supplement on Document Production in Internation? 130 HANOTIZU gét:&?::;%cﬁon 114

. vVerview o 3 : ‘s pation i
different parts of the world. f document production practice in arbitration It 131 SAcHs, 197

\

119 memN-KouLu/anrscu. 14.
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However, it is clear that “there is no practice of automatic discove
national commercial arbitration.”'*2 National laws or institutio
grant parties to international arbitrations an automatic right

ments to be produced by the counterparty. There is no general obligatiop ,
parties to disclose any or all documents that may be relevant n

nal rules d, nof

to the dispye, 1

Typically, arbitral tribunals will provide for document production with relatiye
restraint. In particular, they will refuse to grant expansive

"ﬁshing-expedilion

Yy in inter.

LO ,

Article3 Documents

duction.'*® Occasionally, arbitration agreements refer to the Rules.!*® In order
to avoid later discussions as to whether there should be document production
or not and - if there should be - to what extent. one may wish to consider pro-
viding for clear language on the issue in the arbitration agreement, 140

[nternational arbitrations are generally governed by the national arbitration
law of the place or seat of the arbitration (lex arbitri).

Certain national arbitration laws expressly provide for the power of the arbi-
tral tribynal t6 order document production. E.g., Sect. 7 of the United States
FederalMArbitration Act and Sect. 34(2)(d) of the 1996 English Arbitration Act
grant the power to order document production to the arbitral tribunal, as well
as Art. 1467(3) of the French Code de Procédure Civile. However, most national

acbitrationdaws are silent in this regard. 4!

The UNCET'RAL Model Law is also silent on the issue of document production.
Under the broad language of Art. 19 Model Law, however, and the broad dis-
cretion granted to the arbitral tribunal to determine the procedure, the power

tojorder document production is generally deemed to be conferred to the arbi-
tral tribunal.!42

Since document production is seen as a procedural issue, the arbitral tribunal’s
power to order document production is governed by the rules on procedure. In
accordance with the general principle of party autonomy, the procedural rules
are determined by the parties’ agreement. The parties may agree on the proce-
dure directly or indirectly by reference to a set of arbitration rules which is in
practice the more frequent approach.!43

[n the absence of an agreement in this regard between the parties, the arbitra-
tors have the power to set the rules on procedure and therefore to determine if
and under what requirements they may order document production, !4

The majority of international arbitration rules provide that the arbitral tribunal
has the power to order the parties to produce documents. In most cases, the
rules state that production orders may be made on the arbitral tribunal’s own

M

138 SAcHs, 196; DRAETTA, 334.

139 SAcHs, 196; KNEISEL/LECKING, 151.

140 Cf. SAcHs, 196, 198.

141 KAUFMANN-KOHLER/BARTSCH, 14; SACHS, 194.
142 SacHs, 194; Born, 2500.

143 KAUFMANN-KOHLER/BARTSCH, 14.
144 Id., 14.

41

34

35

36

37

38

39
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motion. Some rules state that productio? orders may be rendered ej
party’s request or on the arbitral tribunal’s 9wn motion. Certain ryjeg
more specific provisions, while others contain a more general rule pur
which the arbitral tribunal must establish the facts “by all appropriat
Some rules state that the requests for document production must re]
cific documents. Normally, confidentiality issues are not address
most of the widely used institutional arbitration rules deal with t
tion of documents, they generally do not deal with the issue in grea

her at 3
Contajp
Suant (g

ed. While

t detail 145
10 This may be illustrated by the following examples:!6

+ Art.25(4) ICC Rules 2021 (former Art. 25(5) ICC Rules 2012

“at any time during the proceedings, the arbitral tribunal ma
party to provide additional evidence”. Usually,

connection with document production request
production of documents in an ICC arbitrati

duction is not excluded either; it is for the arbitral tribunal to decide 147

+ Pursuant to Art. 26(2) Swiss Rules 2021 (former Art. 24(3) Swiss Rules

2012), the arbitral tribunal May, atany time during the proceedings, require

lhc parties to produce documents. The arbitral tribunal may do so at its own
Inttiative or at the parties’ request,!48

) provides that
y sSummon any
this provision is invoked in
s. A party has no right to the

t arbitrators h hesitati '
y ave no hesitation. assuming
'€ power to order document production”,'50 and this regardless ofwhether such

ational legislation; the-parties’ agree:
> In the absence offan)express granting
inherent in thejr general authority (o

146

147
148 N
1499 K

€ Mmeapg”
ate to Spe-

he produyc.

on. However, document pro-

<
»
)
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Generally, neither national arbitration laws nor institutional arbitration rules 43
set out the requirements and standards for document production. Conse-

quently, arbitral tribunals generally have broad discretion in this regard, and
they decide on a case-by-case basis.'>2

F. Production of Electronic Documents in Particular

Electronically stored documents, in particular emails and the attachments 44

thereto, have become a very important, perhaps the most important, source of
information in business life and hence in commercial disputes.!>? The impor-

tance of electronic information and data is likely to increase even more in time.

There can bénodoubt that the production of electronic documents can gener-
ally be requésted in international arbitration.

However, it still is'a controversial issue to what extent the production of elec- 45
tronically stored ‘data and electronic documents (often labelled as “e-discov-
ery” or “e-disclosure”'>?) should be permitted in international arbitration. In
this context,.it has been stated that “if discovery’ is a dirty word in interna-
tional(arbitration, ‘e-discovery’ promises to be downright obscene”'55 In some
coufitries, in particular the United States, the discovery of electronic docu-

ments has become a big issue in state court litigation and detailed rules have

been adopted. In international arbitration, there is no general tendency to give

more importance to the topic than necessary. This is illustrated by the fact that

the IBA Review Task Force 2020 did not add any rules specifically dealing with

the production of electronic documents to the IBA Rules. Indeed, a pragmatic
approach to the topic seems warranted.

A main reason for the scepticism towards e-discovery, as it is known from US 46
State court litigation, is the great concern that allowing e-discovery to a bigger
extent would jeopardise arbitration as an efficient tool for dispute resolution. In
particular, it would aggravate a growing concern that arbitration is in danger of
becoming too expensive and taking too much time, which concern is to quite
s0me extent based on the increasing volume of documents filed in arbitral pro-
ceedings. It is generally felt that there were good reasons not to have US-style
discovery in international arbitration, and that there are even stronger reasons

e ——

152 14, 15.

153 IBA Review TAsk Force 2020, 10.

154 As with discovery and disclosure in general (see above, N 14-18), the terminology is
not clear,

155 Sm'r/Ronmsou. 105.

43
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not to have US-style e-discovery, since e-di.scovery is seen as l11ultiplying the

ve implications of traditional paper discovery. Considering the volyp,
nega:ve lﬁi’ms the question arises under what circumstances the productig,,
gl ::d?)z:ments’reaches the level of an unreasonable burden. !¢

On the other hand, obtaining access to electronic documents of the counter-

party has become indispensable, as many businesses store the bigger part of

their documents, and even their core documents, only electronically. In addi.
tion, experience shows that people are often less concerned with putting potep.
tially adverse information in an email than they would on paper. The “smok.

ing gun” is more often thought to be hiding in a sloppy email than in forma|
minutes of a board meeting. The development of more and more sophisticated
electronic archiving and search tools has rendered the search and productiop

of electronic documents in reality often less time-consuming, more efficient
and less costly than a search by traditional means.!5?

The definition of “documents™'%® under the Rules includes electronic docu-

ments, meaning that the Rules govern the production of all types of docu-
ments, regardless whether in paper or in electronic form.

The Rules are intended to be neutral as to whether electronic

documents
should be produced in arbitral

OCum :
157 Hivy, 99 ent Production, 3¢;
158
159

160
161
162

163 GlLLITAWu_[

11; : L
roductiop, 42-44 G'LL/TAwu/KRmNDLER, 29; cf. MARGHI

Force 2020, 10-.1

LG
Documeny Production, 3¢ LL/TAWIL/KRE]NDLBR’ >

» N 3-13; BoucHEgNAKI, 18]

44
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ngoing move from information that is (or rather was) predominantly on 50
s or tgo information that is predominantly stored electronically requires no
pap¢

eral or fundamental reconsideration of the principles of document produc-
en - .
tgion :n international arbitration.'®4

ing an entire set of new rules for production of electronic documents as 51
IS)Mln%the Rules would have been likely to lead to unwanted and unfortunate
pal.tl(t)s In particular, new detailed rules may well have led to an increase of the
reri:luc.tion of electronic documents and hence document production in gen-
lc?ral. As mentioned above,'® it is thought that the 1999 Rules cclntri.buted to
an overall increase of document production in international arbitration prac-
tice, and the same might have happened if the 2010 or 2020 Rules had“been”
amended by detailed rules on e-disclosure. Accordingly, a well-intended “cure
may have eéventually’become a part of the “disease” itself. Moreover, a new set
of rules bn the praduction of electronic documents might, in effect, jeopardise

the flexibility of the parties and the arbitrators to address such issues in view of
the particular cifcumstances of the case. 166

There will'\bé different views on the issue among practitioners. Some will feel 52
there is alack of clear rules that would have been helpful. It has been suggested
that the general reference to e-discovery in the Rules raises a fundamental dif-
fieulty of preparing for e-discovery in international arbitration.!s” It has been
further suggested that, in light of this lack of specific guidance, the practice
of United States courts might offer detailed insights into possible approaches
regarding electronic evidence and that it may be possible to draw principles
from the United States practice, of course limiting the application of such prin-
ciples to suit the particular nature of international arbitration.!®® It is submit-
ted that the United States practice should be considered only with great caution
and restraint. If, however, the parties to an arbitration require specific rules for

\_

164 [BA REVIEW SuBC

OMMITTEE 2010, 9; SMmiT, 203.
165 N 28

166
167

Cf. also SMIT, 203.
BOUCHBNAKI, 181, also
Means that decision
published decisions

Id., 181-182, reco
there is 3 d

pointing out that a broad discretion of individual arbitrators

s do not offer much predictive value and that there are only few

regarding procedural and evidentiary matters.

gnising that this proposal is unlikely to win many friends, but that

ifference between simply following an approach and drawing lessons from

zﬂ;;f.s' also with regard to the issues of an “arbitration hold” (similar to a “litigation
0 »

that is a prohibition to delete any documents pending the proceedings) and
Whether backup tapes are considered accessible (BoucHENAKI, 182-185).
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a given case, detailed guidelines for production of electronically Stored ;
mation in international arbitration have been suggested by some authors llrgor.

G.  Statutory and Contractual Rights to Production

53 The IBA Rules are procedural rules only, not substantive rules This follq
clearly from the Foreword to the Rules and from their terms and content T;::

Rules govern the taking and presentation of evidence only in the framework of
arbitral proceedings, !0

54 Document production based on procedural rules, and in particular the IpA
Rules, is to be clearly distinguished from the right to obtain documents fropm
another party derived from other sources, in particular statutory rules or con.
tractual rights. For example, depending on the applicable law and/or the con-
tract, an agent or sales representative is entitled to obtain information about (

certain business activities, in particular to the extent that his or her remunera-
tion depends on such figures,!7! >

55 'The Rules do not limit substantive rights to documents based on statutory
rules or contractual rights. Accordingly, a party may not use the Rulestolimit
Ils statutory and/or contractual obligations to disclose certain docuntefits!? c
|
|

56 In practice, a party may nevertheless try to use the Rules as a defence against
contractual or statutory obligations to disclose documents, ‘Such attempts
must fail. Form and substance of document production réqtests having'their
basis in statutory law and/or the contract are governed exelusively by, and have
to be examined against, the applicable substantivetules. }7* 3

169 SMIT/ROBINSON, 130-133.
170 SCHERER, 195,

171 Id., 195,

172 1d., 195.

173 SCHERRER, 195, giving the example of a bank that is obliged under the applicable ba.':lk
Ing regulations and/or the contract to disclose to its customers information reg: rd"ﬁ
the customer's account so that it may not object to the customer’s disclosure requ

on the ground that the request would not comply with the Rules.

Article 3 Documents

H.  General Remarks on the Provisions of Art. 3

It is generally held that Art. 3 constitutes a well-balanced compromise between 57
civil and common law systems.!7 Art. 3 is an ¢manation of the development of
transnational procedural rules and of the standardisation of international arbi-

tration and reflects best practice. In essence, the standards that have emerged
from international arbitration practice have been “codified” in the Rules. 175

Yet, there is-also criticism. It has, e.g., been suggested that the 1999 Rules were 58
‘a misguided-combination of various aspects of different traditions”, that it was
doubtful whether the compromise was a significant advance for arbitration,
and,that the Rules preferred documentary evidence far too strongly over evi-
dénce introduced by witnesses.!”® The Rules on document production are crit-
icised formet containing any effective sanction for their violation,'”7 and the
possibilityto request the production of documents that are identifiable only by
category (Art. 3(3)(a)(ii)) is criticised for having the potential to turn into inad-
niissiblé “fishing expeditions”'7® Furthermore, it has been submitted that the
Rules imply that document production is a regular part of an arbitration pro-
ceeding, rather than the exception.!”

Art. 3 is particularly useful in arbitrations involving parties from civil and 59
common law countries.!®® A civil law party may find the Rules helpful when
seeking to limit an extensive request for document production by a common
law party; and a common law party may be able to use the Rules to obtain at
least some internal documents from a civil law party which this party would

otherwise not provide.'®!

174 However, it has been submitted that the document production prfwisi?ns of the folcs
end up introducing common law features in a phase of t})c‘ arbitration .p.r?ceedu:f:
which essentially follows the civil law system, leading to widespread criticism of
IBA Rules concerning document production” (DRAETTA, 334). Gt

175 KAUFMANN-KOHLER/BARTSCH, 17-18; SACHS, 196; ELS]NG,TO'“';‘NS:(N:(;RCE 57
SCHKE-KESSLER, Production, 416, 429; MULLER, 57; IBA REVIEW TAS

| les are “a bal-
i i Force, the document production ru .
8. In view of the 2020 Review Task erally taken in commion law countries

anced compromise between the broader view gen s
and the mﬁ: narrow view generally held in civil law countries” (IBA REVIEW TASK
Force 2020, 9).

176 SHORE, 76, 78.

177 DRAETTA, 337.

178 DRAETTA, 336; see also below, N 99 and 109.

179 DRAETTA, 338.

180 IBA Review Task Force 2020, 9.

181 Id., 9.
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all documents and other evidence on which it relies, including a COPY of the
contract.!?

69 There are, of course, different possibilities and practices for the Presentation of

documents. Apart from, or possibly also in addition to, the above-mentioned
practice of filing documents along with the parties’ submissions, there js also
practice of preparing so-called bundles for the arbitral tribunal 196

70 The documents must be submitted to the arbitral tribunal and to the other

71

72

73

parties. This ensures that the other parties are in a position to study the doc.
uments in due course and may comment on them and present their own evi-
dence in order to defend their rights of due process and their right to be heard.

Under Art. 3(1), if a party wishes to rely on documents that are public or in the
public domain, it must also submit those documents.

There is no need to submit any documents that have already been submitted
by another party (Art. 3(1)).

Art. 3(1) does not contain a specific time limit for the submission of documents
(in contrast to an early draft of the Rules).!% The Working Party of the 1999
Rules (as well as the Review Subcommittee of the 2010 Rules and the Review
Task Force of the 2020 Rules) were of the opinion that the best route to take
Was to provide for maximum flexibility for the parties and the arbitral tribu-
nal.!®s Consequently, the Rules leave the time frames to be determimed by the
arbitral tribunal (“within the time ordered by the arbitral tribufial™*), pre-

sumably after consulting with the parties.2 Time frames will’ generally vary
dePending on the Complexj : M L./

parties’ resources, etc,20!

195 The same rule applies as

per Art. 21(2) last . A\ ondent’s
statement of defence. (2) last sentence Swiss Rules'to the resp

: » 6; IBA REVIEW Task Force 2020, 8.

199 . ,

:yn 013‘( la)r;ﬁ?a]mms, for t}‘ne first time in the Rules, the wording “within the time ordered
Legino 4 tribunal”. The same wording is used throughout the Rules when a sub-

2020, 7-8. @ SI€p 10 be taken by the parties; IBA REvigw TAsk FORCE
:ZA REVIEW Task Force 2020, §
8
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e

~dered by the arbitral tribunal, each party is required to submit all documents
ohat are available to it and on which it relies. This is to prevent the other parties -
:md the arbitral tribunal - from being surprised by new documents shortly
before a hearing or even during a hearing.

If a party fails to submit the documents that are available to i.t and on which it
celies within the time limit set by the arbitral .tribunfd, the arbltr?l tnbu.nal may
deny the admission of the evidence, in particular if a party fails to give leg’f’
:mate reasons for-its belated submission.??? In the latter case, an arbnfral tri-
bunal may evenbe.compelled to deny the evidence Pased on con.mdcratlons 9f
efficiency.and economy. Past decisions by arbitral tribunals denying t.he admis-
sibility pfdecuments submitted by a party because they Vf*ere subfmtted after
a deadlihe.4have been upheld by reviewing courts as consistent with due pro-

cess'principles.%?
Once an iniﬁé‘l\. submission of documents has been completed, later submis-
sions in the arbitration of, e.g., witness statements or expert reports may make

it necessary for the parties to submit additional documents to rebtft state-
merits contained in these submissions.2** Consequently, Art. 3(11) provides for

asecond round of submission of documents. It is again fo,(r)sthe arbitral tribu-
nal to determine when such second round shall take place.?

VI. Production of Documents
A.  Principles Governing Document Production (par. 2-9)

The 1999 Working Party, the 2010 Review Subcommit.tee.and the 20203;\3?:
Task Force agreed on and were guided by certain principles that res
Art. 3(2-9):206

ious delay to the pro-
202 However, if the admission of the documents does not cause serious deiay

' ‘ itral tribunals are
ceedings or prejudice the other party’s ability to presentth its Cf,;?:;l::la rg :ﬁgm 3
generally inclined to admit the evidence to safeguard the su
be heard.

203 O’MALLEY, Rules of Evidence, N 3.06 with further references.
24 1d., 8.

205 1d., 8; N 230-232 below. coMMITTEE 2010, 7-8; IBA

%06 IBA WomkiNg ParTy 1999, 5-6; IBA REVIEW SUBCORUC0 416 Sacs,
REVIEW Task FORCE 2020, 8-9; RAESCHKE-KESSLER,
196.

51
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the (in practice frequently used) possibility of a response to an objcctioxj R,
(Art. 3(5)).*"

—~—

3

a) Extensive US-style discovery or English-style disclosure is, in peiied
inappropriate in international arbitration.??” In particular, so-called “figh

b)

ing expeditions” shall be excluded from the outset. In addition, a “Generg]

discovery procedure” was not desired. Consequently, in internationa] arbi.

tration, a party is not required to submit any and all documents and Other
documentary evidence, including internal documents such as intery|
memoranda, file notes, minutes, expert reports, etc., regardless of whether

they may be relevant and would support the counterparty’s case. Rather
requests for document production should be carefully tailored to issues thaf
are relevant and material to the determination of the merits of the case,20¢

There was a general consensus that some level of document production
is appropriate in international arbitration, even among practitioners from
civil law countries. It is a principle reflected in the rules of some of the major
international arbitration institutions that an arbitral tribunal shall establish
the facts of the case “by all appropriate means”?%? This includes the com-
petence of the arbitral tribunal to order a party to produce certain internal
documents in the arbitration upon request of the other party. This position
is also based on the fact that some civil law systems entitle state courts to

order a party to produce internal documents.?!?

It is for the arbitral tribunal to decide whether a party must prodﬁ”éq.,iﬂtef -

e) Ifan objection (and response) is made, the arbitral tribunal may first invit'elf'.
the parties to consult (Art. 3(6)). If the objection is not resolved by way of
«uch consultation, either party may request the arbitral tribunal to decide.
The arbitral tribunal shall order the production if it is convinced, first, that
the issues the requesting party wishes to prove are relevant to the case
and material to its outcome; second, that none of the reasons for objec- -

tion setforth in Art. 9(2) or 9(3) applies; and third, that the requirements 7'

of Art. 3(3)have been satisfied.?!”
The.rules set out in Art. 3(2-9) are derived from these principles.?'®

Prod(iction of Documents in the Control of the Opposing Party
(par, 2-7)
1. /~ Introduction

, , h
Art. 3(2-7) provide for the production of documents. . .
mﬁ”op;osingp party and set out the requirements and limits under which a party

may request the production of such documents and under which the arbitral
tribunal may order document production from another party.

B.

at are in the control of 79

X

78

c)
nal docgments against its will, and to decide on the scoR eof '~§gcumeﬂl 2 Request to Produce to the Arbitral Tribunal and to the Other Parties ;
production. Furthermore, only the arbitral tribunal has the.competence 10 ' (par. 2) |
make a decision on the request if the opposing party refuses to produce the P bmit to the arbitral tribunal and to the 80
requested documents.?!! Pursuant to Art. 3(2), a partydmay su’th' ‘he time ordered by the arbitral tri-
LG . o N b other parties a request to produce, withinl
d) The scope of what is to be produced is limited by cértain objections 2 bunalp d |
set out in Art. 9(2) and (as added by the 2020 Review Task Foree) 9(3). i . Bia :<ed in the Definitions section?'” to mean 8l *
the requirements set forth in Art. 3(3).21#1f'the, other party.does not wish i A “Request to Produce” is charactens: oarty prodice Documer ' The defi-
to comply with the request for production, it may defendlts position by zg,'; “a written request by a Party that anot Z sest to produce may not be made ex
raising any of the reasons for objection.?!? The 2020"Revision introduced a nition and Art. 3(2) make clear that. a7 tset, primarily 2 request to the
— . other party rather than a request for an ‘:e only becomes involved if there is
207 IBA ReVIEW Task FORCE 2020, 8; GIRSBERGER/VOSER, N 994: O'MALLEY: poer * arbitral tribunal, unless it decides otherwise,
ment Production, 187. . = =
208 IBA ReviEw Task FOrck 2020, 8; SacHs, 196. | 214 See below, N 168-169.
209 E.g., Art. 25(1) ICC Rules 2021. i 215 IBA Review Task FOrc 2020, 9.
210 IBA REvViEw Task Forck 2020, 8; SACHs, 196. 216 Id., 9; SAcHS, 196. 1
211 IBA ReviEw Task Forck 2020, 9: SACHS, 196. 217 See above, Definitions N o §
212 IBA ReviEw Task Forck 2020, 9. 218 VoN SEGESSER, IBA Rules, 742-743: : ;I
213 1d., 9; SacHs, 196. 53 b ]
| -




169 According to the 2020 Review Task Force, such response to objections:
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as well as Art. 9(2) and 9(3) presuppose that a requested documeny
some time. A party only can and only has to produce those documep,
in its possession, custody or control, but it cannot produce 3 non
ument, even if it does not raise objections to a request to produc
ment.343 As stated above, arbitral tribunals should not reject do
tion requests on a mere unsubstantiated statement from the requested

that a requested document does not exist.?4* party

e)(_lsted at
ts that are

¢)  Response to Objections

168 Art. 3(5) of the 2010 Rules only accounted for one round of exchange regar

ing document requests (the initial request and an objection). Thereafter
was incumbent on the parties and the arbitral tribunal to resolve the ob;ec-
tion either amicably or by decision. Nevertheless, it has become customary for
arbitral tribunals to allow a second round for the requesting party to permit
it to respond to an objection.’* In line with this global international arbitra-

tion practice, the 2020 Review Task Force added the final sentence in Art. 3@) ;

stipulating that, if so directed by the arbitral tribunal, and within the time'so
ordered, the requesting party may respond to the objection.’*® Seme parties
may still prefer that no response to objections is allowed. Hence, arbitral tribu-

nals should discuss this question with the parties when drawmg\ubtﬁe timeta=~

ble for the proceedings. a\" ne
"

N lpm Xt

resolve or narrow disputed requests.’®” On the~other hand;g a ‘response
increases the duration of the document produgction.phase. gnd‘may lead t0
higher complexity and costs. Furthermore, & “Second round’ in document
production has the downside that the requesting party is no, longer comp
to present its arguments conclusivelxs-m.‘ﬂ;e"i‘gquest, @gausa'it knows

elled
it has

exist . : -3
N 116-120. In order to make the issue clear, and ifterder to avoid possible negative™

sequences or negative inferences pursuant to Arf'*@( S), the party shoul
the time limit as ordered by the arbitral tribunal for objections that the req ;
thin the sCop

ument never existed. A document that never existed does not come W1 1estr

of Art. 9(2)(d) which only relates to documents that existed but were lostOf
(see also Art. 9 N 42-43).

344 See N 116 above.

345 IBA ReviEw Task FORCE 2020, 11; this practice is often seen as a SUPP
ties’ fundamental right to be heard.
346 Id., 11,

347 Id., 1L

ort of the par

':’dsghﬂg doc.
Su dOCu.
Cument pmduc.
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\wrinvitation of the arbitral tribunal to discuss disputes over evidence imposes |

— o I\!’ii\l(‘ ‘\ [)"l LInLII[\

Jl}\\lh&'r t'ls‘.']\L’ (\’ \tll)']1lt 't\ thlumcn]\ In lhc res
However. such trontloading is preferable tor the s
1 ||‘|dlg.llt‘d tor the parties written submissions

ponse (“frontloading”).
dMe reasons as frontloadine

6 Invitation to Consult (par. 6)

Art. 3(6) provides that the arbitral tribunal. upon receipt of anv objection and 170
rc>ponse"‘“ (as per Art. 3(53)), may invite the relevant parties to consult with
each oth€rwith a view to resolving the objection themselves.

1}]’}3::‘3';.(:i;%i§ion 1s 1n line with the geqeral principle that the evidence-taking 171
pw(“edh’re should be conducted as efhciently as possible. Party-to-party con-

_sultation may in some cases be the more effective way of resolving objections,
fhcluding those based on insufficient descriptions and other deficiencies in the

form ofthe'sequest.**? Also, such discussion may give the requested party the
oppertunity to propose producing other documents than the ones requested,
witich/tontain the same information, but are, e.g, less burdensome to produce.

~
tJ

<ome burden on the parties to try to act reasonably and resolve the issue, and it
mav well resolve the issue, so that the arbitral tribunal does not need to decide

upon the request.

Particularly in large and complex cases, where there are oﬁen extensive produc- 173
tion requests by both sides and usually each party will dispute the ether pa;-
ty's requests, a meeting between the arbitral tnbu.nal and the parties Tc;lqunse,
aiming at finding a compromise, may be an efﬁcnent way forward 1S pro:
cess may involve meetings between the parties counsel, with the encourage
ment of ‘the arbitral tribunal, in order to attempt to limit the scope of the pro-

duction requests. -
consult, or it may deem such 174

; . R — 1es
The arbitral tribunal may invite the parties 10 e arbitral tribunal should bear

| i .
consultation unnecessary.** When doing so. th

ssibil-

348 The 2020 Revision added “and response {0 the text of ;:rt_.)3(6). to reflect the po

ity of a response to an objection as per the revised Art. 3(3)
349 IBA Review Task Force 2020, 11
330 IBA Review Task Forck 2020, 11

: qgreem
even in matters where there 1s no scop¢ for agr

be wrong to shut out the possibility

tral tribunal had better keep the penoll
was to take place relatively short, while : e
sultation 1n exceptional circumstances |

/FLETCHER,

o » > ? H‘o
oonu.\/ML LCA
- es, It would

ent between the parti e

altogether. In such cascs-m marties

4 within which consultation between Hi€ fo con-
ot to invite the parties

ly deciding 0
" /MULCAHY" FLETCHER,




188

Article 3 Documents
__________————-—/_——_—__— :\\

arbitral tribunal seeks judicial enforce.ment of its prod.uc.ti(.),.] orders i
courts.”? On the one hand, the specifics of the .admlSSlblllt}' of such enforce
—ent are at times unclear, on the other hand, t.hls type of enforcemeny ok
dicts the consensual nature of arbitration and is perceived by parties ang b
trators as cumbersome and inefficient.””*

nati()na‘

Rather than imposing coercive sanctions or seek%ng judici.al enforcement of
production orders, arbitral tribunals in 1nter:3atlonal arbitrations have
option to draw adverse inferences from a party’s refusal to produce requesteg
documents.?’> Art. 9(6), in line with contemporary international arbitrajoy,
practice, expressly provides arbitrators with the power to draw adverse infer.
ences in case a party fails without satisfactory explanation to produce any
document requested to which it has not objected in time or which has beep
ordered to be produced by the arbitral tribunal.?”® Drawing adverse inferences
means concluding that the content of the requested document would be dis-
advantageous to the interests of the party failing to produce without satisfac-
tory explanation. It follows that the arbitral tribunal may consider a fact to bé
proven as a consequence of an adverse inference.?”” However, it has been'sub-
mitted that arbitral tribunals are still reluctant, according to a common/0bser:
valion among practitioners, to explicitly draw adverse inferences in theirarbi-
tral awards.””® Furthermore, it has been suggested that such an inférehce may
be meaningful only with respect to a request for some specific allegation, but in

most cases it may be difficult for the arbitral tribunal to determine which infer-
ence should be drawn,37?

373 BoRrN, 2565: KNEISBL/LBCKING. 153.
374 Knmsm./l,ncxma. 153,

375 BomN, 2565-2566, stating that the arbitrators authority to draw adverse evidentiary
Inferences is “a fundamental aspect of the arbitrators’ inherent adjudicative mandal¢

and is subsumed within the tribunal s general authority over the admissibility and assess

ment of evidence”; ¢f, MARGHITOLA, New Findings, 90.
376 See also below, Art, 9 N 59-75,

377 MARGHITOLA, New Findings, 90,

378 1d., Tase S . AV
d., 90. Cases where arbitral tribunals refrained from drawing adverse inferences M)

ln fo.und at EXTRACTS from 1CC Case Materials on the Taking of Evidence wi ' Ref-
nonces 1o the IBA Rules, 147, 150 and 152

79 Drany | oA
: mt ||“ 'A, 338, adding that an adyerse Inference can hardly be considered an effective
SHEHOR I Dof complying with a production order

84

- R . —
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Article3 Documents

R e

r (likely less important) sanction is the allocation of costs based on
A"Ot;(;) to the party refusing document production.?
Art.

Review of the Document by a Neutral Expert (par. 8)
Gi

g) provides that in exceptional circumstances, if the propriety of an
Art. 3(- ¢ n be determined only by review of the document, the arbitral tri-
objectior C:jletermiﬂe that it should not review the document itself. In this case,
bunal ma);l tribunal may, after consultation with the parties, appoint an inde-
ety d i&lpartial expert, bound to confidentiality, to review any such
pendept atind to report on the objection. To the extent the objection is upheld
docgm:r?)itral tribunal, the expert shall not disclose to the arbitral tribunal and
:2' tth: other parties the contents of the document reviewed.

for the requesting party to gain
estto.produce should not open the door estl
2c::ee(;: to corl:lmercial or other secrets of the other party. Similarly, document

rodtretion should not impair privilege. Consequently, commercial or .te.chm'-
Eél confidentiality or special political or institutional sensitivity or privilege
are listed as objections in Art. 9(2)(e), 9(2)(f) and 9(2)(b).38

Normally, the arbitral tribunal will not be in a position to decide whether an
objection based on these grounds is valid unless and until it has h.ad an f)ppc;rl-
tunity to review the requested documents. Consequently, the arbitral tribun

would, as a standard procedure, first order the other party to produce.the.docu-
ment to it but not to the requesting party in order to decide on the objection(s)

raised.

However, this approach may not always seem aPP""P"‘i“te' np ama.ﬂ?r’ th:_
arbitral tribunal may not wish to review the document itself, because it i cl:)
cerned that it could not eliminate its knowledge of the document onc; it as.
reviewed it and has upheld the objection. In addition, there .m.a)' alsg € :e‘::"
cerns with regard to the other party’s interests as to confidentiality and secrecy.

| Takin
330  See also below, Art. 9 N 76-77; cf. EXTRACTS from ICC Case Materials on the &

of Evidence with References to the IBA Rules, 152. | o m
381 See also below, Art. 9 N 45-49 and N 19-36. See Award at 5(14), Piero Foresti v Rep

vailable
lic of South Africa (ICSID Case ARB(AF)/07/1), unreported 3- Agf;;t ?f][(:.asal visited
at https://wwiw.italaw.com/sites/default/files/case-documents/ita bit.tl:ll tribunal and
10 June 2021], where a neutral third party recommended b'y the a:o AL T
agreed upon by the parties acted as an independent o s

ument Production, 190.
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