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abortion rights. See also reproductive
rights; Roe v. Wade
amendment, 15, 37
applying changed rules, 283-284
changing rules, 282-283
funding considerations, 280-282
Gonzales v. Carhart, 285
Maher v. Roe, 280-281
for minors, 281
Planned Parenthood of Southeastern
Pennsylvania v. Casey, 282-285
preserving and downgrading, 282-284
Rust v. Sullivan, 282
Stenberg v. Carhart, 285
strict protection, 278-280
undue-burden standard, 283-285
abuse of power, protections against, 24
ADEA (Age Discrimination in Employmen:
Act), 137
administrative searches, 308
affirmative action. See also ditcriination
Adarand Contractors v. Pera, 186
City of Richmond v. Crosan, .86, 187-188
Fullilove v. Klutznick, 1&¢
Gratz v. Bollinger, 189
Grutter v. Bollinger, 188
hiring city contractors, 187-188
Regents of the University of California v.
Bakke, 186
split decisions, 187-188
strict scrutiny, 186-189, 346
university admissions, 188-189
vote to strike down, 189
Alien and Sedition Laws, pardons related
to, 76
Allen Act, 204
amendments
adjusting federal powers, 31-32
adjusting state powers, 31-32
attempts to overturn, 15

difficulty of proposing, 15
judicial powers, 81
limiting congressional prerogatives, 31
post-Civil War, 19, 28-29
presidential elections, 31
prohibiting slavery, 45
voting-rights, 19, 30
antidiscrimination laws, 50-51. See also
discrimination
appointment and r.erzonnel power,
granting, 74
arms. See gun ownership
arraigned. ¢cofined, 147
arrests
limiting, 302-304
pr<aable cause, 302
Novicle I, 22, 64, 66-72
Acticle I, 72-77
Article III, 77
Article IV, 21-22
Article V, 15
Article VI, 50, 62
Articles HII, 20-21, 23
Articles I-VII, framers of, 45
Articles of Confederation, 12-13, 15
Articles V-VII, 22-23
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ballot access, protecting, 255-257
BCRA (Bipartisan Campaign Reform
Act), 260
Bill of Rights, 19. See also Constitution
adoption of, 53
civil rights, 25
criminal-justice power, 25-26
framers of, 45
provisions applied to states, 148-149
“selective incorporation” of, 148
slavery, 27
state and local government rights, 342
understandings about rights, 26
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bills, process of becoming laws, 64
Black, Hugo, 118-119
Blackmun, Harry, 37, 136
branches of government, 20-21
Brandeis, Louis, 53
Brennan, William J., 39
Breyer, Stephen G., 38
budget appropriations, “impounding,” 124
Bush, George W., 76
executive orders, 102
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California Constitution
length of, 14
“three-strikes” sentencing, 56
campaign messages, funding, 258-259
campaign spending
Arizona Free Enterprise Club’s Freedom
Club PAC v. Bennett, 261
BCRA (Bipartisan Campaign Reform
Act), 260
Buckley v.Valeo, 257-260
equating with political speech, 257-261
limiting direct contributions to, 259
McConnell v. Federal Election
Commission, 260
Nixon v. Shrink Missouri Governii.ent
PAC, 259
PACs (political-action cenimittees), 258
paying for, 257-259
public candidate funding, 260-261
soft money, 259-260
transparency through disclosure, 260
Carter, Jimmy, 75
cases, 212-213. See also landmark court
decisions
Abington School District v. Schempp,
233, 235
Adarand Contractors v. Penia, 186
Agostini v. Felton, 241
Air Courier Conference of America v.
American Postal Workers Union,
114-115
Allied Structural Steel Company v.
Spannus, 171
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Brown v. Board i Education, 111, 183, 345

Buck v. Bell 276

Buckley v.Valeu, 257-260

Burns v. Fersion, 253

Bush v Core, 253-254

Bushu. Vera, 250

Catitano v. Webster, 194

Cutifornia Democratic Party v. Jones, 261

California v. Ciraolo, 294

California v. Greenwood, 293

Carey v. Population Council, 277

Carter v. Carter Coal Company, 92

Central Hudson Gas & Electric v. Public
Service Commission, 221

Chamber of Commerce v. Whiting, 131

Champion v. Ames, 90

Chimel v. California, 298
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Hialeah, 228, 230-231

Citizens United v. Federal Elections
Commission, 258-259

City of Boerne v. Flores, 101

City of Cleburne v. Cleburne Living
Center, 198

City of Philadelphia v. New Jersey, 132-133

City of Richmond v. Croson, 186, 346

Clements v. Fashing, 257

Clinton v. City of New York, 120, 122

Cohen v. California, 223, 342-343

Colegrove v. Green, 116

Commodity Futures Trading Commission v.
Schor, 121

Cooper v. Aaron, 110-111

Craig v. Boren, 192-193

Dartmouth College v. Woodward, 168-169
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Dunn v. Blumstein, 253 Ingraham v. Wright, 154
Edwards v. Aguillard, 234 interstate commerce, 90
Eisenstadt v. Baird, 277 Jeness v. Forston, 256
Eldred v. Ashcroft, 87 Johnson v. California, 185
Employment Division v. Smith, 101, 229, Jones v. Adams, 2
344-345 Karcher v. Daggett, 249
Energy Reserves Group v. Kansas Power Kassel v. Consolidated Freightways
and Light Co., 171 Corp., 134
Engel v. Vitale, 232-233, 344 Katz v. United States, 292, 349
Epperson v. Arkansas, 234 Katzenbach v. Morgan, 102-103
Federal Communications Commission v. Kelo v. New Londor;165-166
Pacifica Foundation, 223-224 Korematsu v. Unitea States, 183-185
Fletcher v. Peck, 168 Kramer v. Union Free School District,
Frontiero v. Richardson, 189-191 251-252
Fullilove v. Klutznick, 186 Kusper v-i‘cutikes, 253
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Authority, 136 <atizens v. Perry, 250
Gibbons v. Ogden, 89 L=e¢ v. Weisman, 233-234
Gitlow v. New York, 148 Lehman v. Shaker Heights, 216-217
Goldberg v. Kelly, 144, 149 Lemon v. Kurtzman, 237-239
Goldwater v. Carter, 117 Lochner v. New York, 271-272
Gomillion v. Lightfoot, 249-250 Loretto v. Teleprompter, 163
Gonzales v. Carhart, 285 Lucas v. South Carolina Coastal
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Gonzales v. Raich, 39-40, 95, 288 Lujan v. G&G Fire Sprinklers, Inc., 156
Gooding v. Wilson, 218-212 Lynch v. Donnelly, 245
Goss v. Lopez, 150, 154,153 Mahan v. Howell, 249
Gratz v. Bollinger, 189 Maher v. Roe, 280-281
Gravel v. United States, 70 Maine v. Taylor, 133
Gregg v. Georgia, 145 Marbury v. Madison, 40-41, 80, 106-109
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Griffin v. California, 318, 348 Marsh v. Chambers, 235
Griswold v. Connecticut, 144-145, 268-269, Marston v. Lewis, 253
277, 346-347 Maryland v. Wirtz, 135
Grutter v. Bollinger, 188 Mathews v. Eldridge, 155
Hague v. Committee for Industrial McConnell v. Federal Election
Organization, 213 Commission, 260
Hamdi v. Rumsfeld, 40, 71, 120, 160 McCulloch v. Maryland, 50, 83, 85, 87, 97, 99
Hammer v. Dagenhart, 89-90, 98 McDonald v. City of Chicago, 175
Harper v. Virginia State Board of Meachum v. Fano, 154
Education, 251 Meyer v. Nebraska, 148, 273
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Miller v. California, 208

Minneapolis Star and Tribune v. Minnesota
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Miranda v. Arizona, 347

Mistretta v. United States, 104, 121

Mitchell v. Helms, 241-242

Moore v. City of East Cleveland, 274

Morrissey v. Brewer, 154

Morse v. Frederick, 221

Mueller v. Allen, 239-240

Murray v. Curlett, 233

Murray v. United States, 306

NAACP v. Alabama, 266

NAACP v. Claiborne Hardware
Company, 210
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Laughlin Steel Corp., 91-92, 94-96

National League of Cities v. Usery, 136

Nectow v. Cambridge, 149

New Jersey v. T.L.O., 309

New York Times v. Sullivan, 209

New York v. Belton, 298

New York v. Burger, 308

New York v. Ferber, 223
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Nix v. Williams, 305-306

Nixon v. Administrator of General
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PAC, 259
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Commission, 165
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Chicago, 157

Ogden v. Saunders, 169
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Pacific Gas & Electric Company v. Public
Utilities Commission, 130
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Palko v. Connecticut, 270-271, 342
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Penn Central Transportation Company v.
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Perry Education Association v. Perry Local
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Phoenix v. Kolodziejski, 252

Planned Parenthood v. Casey, 37-38, 282
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Presser v. Illinois, 173
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179-180
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Shapiro v. United States, 327

Sherbert v. Verner, 230

Skinner v. Oklahoma, 276-277

Smith v. Goguen, 219

South Dakota v. Dole, 99

Stanley v. Illlinois, 274-275

Stenberg v. Carhart, 285

Stone v. Graham, 233-234

Stone v. State of Mississippi, 169

Storer v. Brown, 256

Strauder v. West Virginia, 182-183

Sturges v. Crowninshield, 169

Terry v. Ohio, 292, 302-303, 315-316, 348

Texas v. Johnson, 22, 39, 220, 343-344
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Community School District, 221
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United States Department of
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United States v. Butler, 99
United States v. Cruickshank, 173
United States v. E.C. Knight, 91
United States v. Lee, 230
United States v. Leon, 306
United States v. Lopez, 55, 90, 94-95, 127
United States v. Lovett, 153
United States v. Martinez-Fuerte, 300
United States v. Miller, 174
United States v. Morrison, 94-95
United States v. Nixon, 124
United States v. Playboy, 223
United States v. Richardson, 71
United States v. Simons, 310
United States v. Virginia, 192-193
U.S. Term Limits v. Thornton, 257
Valley Forge Christian College v.
Americans United, 114
Van Orden v. Perry, 245-246
Vieth v. Jubiler, 250-251
Village of Arlington Heights v. Metropolitan
Housing Development Corp., 196
Virginia v. Black, 210
Wallace v. Jaffree, 234
Washington v. Davis, 196
Washington v. Glucksberg, 269-270,
287-288
Welsh v. United States, 227
Welsh v. Wisconsin, 299
Whalen v. Roe, 267
Wickard v. Filburn, 93 42
Williams v. Rhodes, 258
Wisconsin v. Constantineau, 154
Wolff v. McDonnell, 154
Wong Sun v. United States, 324, 349-350
Woods v. Cloyd W. Miller Company, 100
Worthen v. Kavanaugh, 171
Yakus v. United States, 104
Yick Wo v. Hopkins, 196-197
Youngstown Sheet & Tube Company v.
Sawyer, 75, 118
checks and balances, 64-66
Chief Justices. See also judges
Marshall, John, 40, 50, 85-86, 108-109
Rehnquist, William, 242, 269, 272
Roberts, John G., 38
White, Edward Douglass, 278
Child Labor Act, striking down, 98
child labor, proposed amendment, 15

civil rights
versus criminal rights, 54
protecting, 25
Civil Rights Act of 1964
enacting, 94
Heart of Atlanta Motel v. United States, 91
Katzenbach v. McClung, 91, 93
Titles VII and IX, 51
civil versus criminal constitutional law, 54
commerce power. See also congressional
powers; interstate commerce
express congressional powers, 88-96
implied congressional powers, 88-96
restricting, 338-33¢
Communications Decency Act of 1996, 209
concurring opinicrs, defined, 4
conflict versu:s ield preemption, 130
Congress
empoweruient of, 67-70
expaiding regulatory power of, 337-338
giovting legislative power, 68
r'ouse and Senate, 66-72
powers granted to, 63-64
withholding communications from, 124
congressional powers, 83. See also
commerce power
“appropriate legislation,” 69
commerce, 338-339
completing national government, 69
constitutional limits, 87-88
criminal-law, 72
economic development and regulation, 68
enforcing constitutional protections,
100-103
establishing lower courts, 81
express, 84-85
fiscal, 68
function as institution, 69
implied, 85-87
limiting, 70-72
military and national-security, 68-69
“necessary and proper” laws, 81
payment of legislators, 70
privilege against arrest, 70
resisting encroachment from
branches, 69
speech-or-debate clause, 70
taxation and fiscal, 72
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congressional prerogatives, limiting, 31
Congressional salaries, amendment
related to, 15

conscientious objectors, 227
conservatism versus liberalism, 39
Constitution. See also Bill of Rights

amendments, 15, 19

Article I, 22, 66-72

Article I, Section 7, 64

Article I, Section 8, 68-69

Article I, 72-77

Article IIl, 77

Article IV, 21-22

Article V, 15

Article VI, 50, 62

Articles HII, 20-21, 23

Articles V-VII, 22-23

Bill of Rights, 19, 24-27

branches of government, 20-21

brevity of, 14

creation of, 12-13

five main topics, 19

framers of, 18, 24

general provisions, 14

independence of branches, 20-21

key features, 13-18

legislative power, 64

majority rule versus minority niotection,

17-18
negative rights, 18
opposition to ratification. 20
post-Civil War amenaments, 19
preamble, 19, 64
protecting people’s rights, 17-18
ratification, 20, 61
rule of law, 17
seven articles, 19-23
supermajority requirements, 17
as “Supreme Law of the Land,” 50
voting-rights amendments, 19
constitution legitimacy, 22-23
constitutional controversies, deciding,
42-43
constitutional interpreters, limitation of,
35. See also interpretive theories
constitutional issues, modes of analysis,
52-53

constitutional law
civil versus criminal, 54
defined, 11
impact of law on, 34-35
versus nonconstitutional law, 49-53
non-law part of, 36-40
practice of, 41-43
constitutional rights
claiming violation of, 323
having standing, 323
constitutional supremacy, 14, 22-23, 107
“constitutional” versus “right” or
“logical,” 56
contraception access; right to, 277
controversial decisions, 42-43
convicts, Fourtli-Aniendment rights
for, 291
criminal szav<ones, 297-301. See also
sea¥cies and seizures
criminal trials, 146-147
crizninal versus civil constitutional law, 54
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death penalty, 145
debt ceiling, raising, 35
decision, defined, 3
decision makers, nonjudicial officers, 41-42
decisions. See cases; landmark court
decisions
defamation, unprotected status of, 209
defendant, defined, 2
Depression-era contracts clause, 170-171
discrimination. See also affirmative
action; antidiscrimination laws;
equal-protection guarantees; gender
discrimnation; national-origin
discrimination; racial discrimination
action based on intention, 195
“benign,” 186-189
benign versus invidious, 186-187
Brown v. Board of Education, 183
against children of unmarried
parents, 194
disfavored groups, 197-198
facially neutral laws, 194-197
Fifth-Amendment provisions, 178
fighting, 182-189
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Fourteenth-Amendment provisions, 178
invidious, 186
Johnson v. California, 185
Korematsu v. United States, 183-185
Personnel Administrator v. Feeney, 195
“purposeful,” 194-197
race and national-origin, 182-185
rational-basis review, 197-198
showing purpose, 196-197
Strauder v. West Virginia, 182-183
“strict scrutiny,” 183-185
Village of Arlington Heights, 196
Washington v. Davis, 196
Yick Wo v. Hopkins, 196-197
disputes, issues associated with, 51-52
dissenting opinion, defined, 4
diversity jurisdiction, 79
doctrine, defined, 3
doctrines of self-restraint. See also judicial
power
ensuring timeliness, 115
political-questions, 116
standing to sue, 114
dormant commerce clause, 128, 131-132
burdens on out-of-state interests, 132::135
“clearly excessive” burdens, 134
considering discrimination, 133
discrimination, 132-133
out-of-state commerce, 133134
due process. See also liberiv nterests;
procedural due precess; substantive
due process
amount and timing, 155-159
contexts, 146-150
determining, 150-155
distinguishing liberty interests, 146-149
low-level substantive protection, 160
postdeprivation procedures, 156
predeprivation procedures, 156-157
procedural protection, 144, 149-150,
152, 160
substantive protection, 144-145, 148-150
due process rights
co-victed defendants, 154
government-run institutions, 154-155
prison inmates, 154-155
reputation, 153-154
school children, 154
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Eighteenth Amendment, 32
Eighth Amendment, 145
elected officials, role in interpreting
constitution, 110-113
Eleventh amendment, 32
eminent domain power, regulating, 162-166
equal-protection guarantees, 248. See also
discrimination
applying, 178-179
claiming, 179
Railway Express Agency v. New YorR,
179-180
rational-basis test \180-182
scope of, 178-:175
setting baseiine against, 180-182
equal-rights, proposed amendment, 15
evidence
exclusionary rule, 305-306
fruits of the poisonous tree doctrine,
305-306
obtaining legally, 304-306
evolving-Constitution theory, 44, 47-48
ex post facto laws, 22
exclusionary rule
applying to Miranda rights, 322-324
attenuation doctrine, 305
controversy, 324
exceptions, 349-350
good faith, 306
independent source doctrine, 306
inevitable discovery doctrine, 305-306
Murray v. United States, 306
Nix v. Williams, 305-306
Segura v. United States, 305
United States v. Leon, 306
executive branch. See also executive
powers, presidential powers
creating, 73
limiting, 76-77
executive orders
constitutional analysis of, 103-104
continuity and controversy, 102
issuing, 103-104
executive powers, 64
appointment and personnel, 74
“faithful execution,” 74-75
government policy, 74
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executive powers (continued)
granting, 73-76
limiting impeachment, 75
military and foreign-policy, 74
pardons and reprieves, 76
recess appointments, 76
resisting encroachment from

branches, 75

salary reprisal, 75

executive privilege
claiming, 124
limiting, 340

express congressional powers, 84-85
commerce power, 88-96
constitutional limits, 87-88

express preemption, interpreting, 129

ofF e

“faithful execution” power, granting, 74-75
family rights, 273-275. See also privacy
rights
family-planning clinics, restrictions on, 52
federal court primacy, defending, 40-41
federal courts
checking and balancing, 112-113
influencing, 112
federal debt ceiling, raising, 35
federal government, grantine supremacy
to, 128
federal judiciary
admiralty and maritime jurisdiction, 79
“diversity jurisdiction,” 79
federal questions, 78
granting power, 78-79
resisting encroachment from branches,
79-80
federal powers
adjusting, 31-32
allocation devices, 127-128
enlarging, 337
versus state power, 127-128
federal taxation, 50-51
federalism, 16, 62-63
field preemption
versus conflict preemption, 130
implying, 129-130
Fifteenth Amendment, 45

Fifth Amendment, 248. See also taking the
Fifth
adjoining with Sixth Amendment, 317
background and essence of, 312-313
equal-protection component, 178
grand jury indictment, 312-313
firearms. See gun ownership
First Amendment, 201-202. See also free
speech; speech
protections for candidates, 261
protections for parties, 261
flag burners, protecting, 343-344
foreign-affairs authority, 123-124
foreign-policy and miiitary power,
granting, 74
formalism, 117-120, 122
Fourteenth Ameindment, 27, 45, 148
adoptiorcy; 178
constituironal protections in, 101
eauai-protection component, 178
Fourih-Amendment rights, 290-291
101 convicts, 291
jail-cell searches, 291
noncriminal contexts, 307-310
parole searches, 291
probation searches, 291
framer intent, focus of originalists, 45-46
Frankfurter, Felix, 119
free speech. See also First Amendment;
speech; unprotected speech
Allen Act, 204
amount of protection for, 210-217
Ashcroft v. Free Speech Coalition, 223
Bethel School District No. 403 v. Fraser, 221
Central Hudson Gas & Electric v. Public
Service Commission, 221
child pornography, 223
Citizens United v. Federal Elections
Commission, 258-259
Cohen v. California, 223
commercial, 221
corporations’ rights to, 258
default rule, 205
diminished protection, 223-224
expansion of, 202-204
extraordinary protection, 217-220
Federal Communications Commission v.
Pacifica Foundation, 223-224
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Gooding v. Wilson, 218-219

government employees’ protections, 221

indecency, 207-209

indecent broadcasts, 223

of kids, 223-224

lesser protections, 220-224

Minneapolis Star and Tribune v. Minnesota
Commissioner of Revenue, 203

Morse v. Frederick, 221

NAACP v. Claiborne Hardware Company, 210

New York v. Ferber, 223

offensive speech, 342-343

Police Department of Chicago v. Mosley, 212

political, 257-261

presuming protection, 205

prisoners’ protections, 221

protecting conduct that “speaks,” 220

protection of, 204-210

Reno v. American Civil Liberties
Union, 209

at school, 221-222

Sedition Act, 204

sexual-speech producers, 209

Smith v. Goguen, 219

“substantially overbroad” restrictions;
218-219

subversive speech, 342-343

super-strict scrutiny, 217-218

Texas v. Johnson, 220

Tinker v. Des Moines Indzpendent
Community School Lustrici, 221

United States v. Playboy, 223

unprotected, 205-210

“vague” restrictions, 219

Virginia v. Black, 210

fruits of the poisonous tree doctrine,

305-306, 322-324
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gender classifications, strict treatment
of, 191
gender discrimination. See also
discrimination
Frontiero v. Richardson, 189-191
intermediate scrutiny, 190-194
proposed amendment, 15
protection against, 189-194

Ginsburg, Ruth Bader, 38
governing law, 3
government power. See also separation of
powers
branches of, 20-21
dividing and allocating, 16
federalism, 16
limiting, 63-64
from people, 16
policy, 74
popular sovereignty, 16
preventing abuse of, 16
separation of, 16, 18
supremacy clause, G2
vesting metapher, 15
grand jury indicurent, 312-313
Great Compromise, 67
group dynan:ics, 37-38
Gun Free Gchool Zones Act, 127
gun cwership
ascurtions, 174-175
Lackground checks, 176
concealed-weapon bans, 176
District of Columbia v. Heller, 174-175
identifying arms, 176
limitation of rights, 176
registration of arms, 176
right to bear arms, 174
rights, 174-175
Second-Amendment rights, 172-176
state and local government rights, 175

o/ o

habeas corpus, writ of, 22, 40

Hamilton, Alexander, 20, 106

Holmes, Oliver Wendell, 276
homosexuals, rational-basis scrutiny, 198
House and Senate, 66-72

o]e

impeachment, limiting, 75
implied conflict preemption,
recognizing, 131
implied congressional powers, 84-88
commerce power, 88-96
constitutional limits, 87-88
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individual rights protections
Brandenburg v. Ohio, 342-343
Brown v. Board of Education, 345
City of Richmond v. Croson, 346
Cohen v. California, 342-343
Employment Division v. Smith,
344-345
enforcing, 335
Engel v. Vitale, 344
flag burners, 343-344
Griffin v. California, 348
Griswold v. Connecticut, 346-347
Katz v. United States, 349
Miranda v. Arizona, 347
nonconstitutional sources, 50-51
Palko v. Connecticut, 342
Terry v. Ohio, 348
Texas v. Johnson, 343-344
Wong Sun v. United States, 349-350
intermediate scrutiny
applying, 190-194
Califano v. Webster, 194
Craig v. Boren, 192-193
government getting off “light,” 194
Michael M. v. Sonoma County Superior
Court, 194
United States v. Virginia, 192-193
VMI (Virginia Military Institute),
192-193
International Emergency Economic
Powers Act of 1977,.75
interpretive theories. See also
constitutional interpreters
evolving-Constitution theory, 44, 47-48
originalism, 44
search for original intent, 44-46
simplification of, 43
interstate commerce. See also commerce
power
deferring to Congress, 93
“instrumentalities” of, 90
justifying local activities, 91-96
laws related to, 89-90
non-economic activities, 94
regulating, 89-90
Wickard v. Filburn, 93

° ] °
Jay, John, 20
Jefferson, Thomas, 76
judges. See also Supreme Court Justices
conservative versus liberal, 38-39
constitutional controversies, 42-43
elections to state Supreme Courts, 80
views on following precedent, 36
votes on affirmative action, 189
judicial branch. See Supreme Court
judicial power, 65-66. See also doctrines of
self-restraint
appointments, 81
constitutional ain=ndments, 81
enforcing dec'sivns, 81
“Exceptions” and “Regulations,” 81
limiting. 81 '13-117
overturmng judicial rulings, 81
judic al-review
edvantages of, 109-110
aathorizing, 333-334
defined, 80
ensuring timeliness of, 115
framer’s expectations, 106
Marbury v. Madison, 106-109
judicial role
following, 22
nature of, 108
judicial supremacy, 110-111, 334-335
justiciability doctrines, 113-117
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Kennedy, Anthony, 22, 39, 234
Ku Klux Klan member, conviction of, 206
Ku Klux Klan rally, burning of cross at, 210

o/ o

land-use laws, adoption of, 162-163

law
acceptable power transfers, 120-121
constitutional versus nonconstitutional,

49-53

impact on constitutional law, 34-35
stare decisis, 34
unconstitutional, 119-120
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lawsuits. See standing to sue
legislative powers, 64, 68. See also
congressional powers
delegating to president, 104
deleting to executive agencies, 104
House and Senate, 66-72
Lemon test
applying to religious teaching, 237-242
endorsement test, 244
purpose test, 244
libel/slander, unprotected status of, 209
liberalism versus conservatism, 39
liberty interests. See also due procces
Bill-of-Rights provisions, 148-149
criminal trials, 146-147
presumption of innocence, 146
procedural protections, 147-149
requiring due process, 146-149
restrictions, 147-148
substantive protections, 148
liberty rights
established behavior patterns, 151
guidelines in government manuals, 151
origins of, 150-151
sources in Constitution, 151
statutes, 150
life experiences, influence of, 37
local governments, purpose cf, 125127
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Madison, James, 20, 64, 72
majority rule versus minority protection,
17-18
weakness Marshall’s reasoning, 108-109
marriage rights, 273-275
Marshall, John, 40, 50, 85-86, 108-109
implied congressional powers, 85-86
Marbury v. Madison, 108-109
McCulloch v. Maryland, 50, 83, 85, 87,
97,99
Mathews balancing test
applying, 155-156
Cleveland Board of Education v.
Loudermill, 159
Goldberg v. Kelly, 157-158
informal procedures, 158

range of scenarios, 157-159
required procedure, 157-158
Social Security disability benefits, 159
MDA (Medical Device Amendments), 129
medical rights, 288
military powers
controlling, 123
and foreign-policy powers, 74
Miller obscenity test, relaxing, 223
minority protection versus majority rule,
17-18
Miranda rights, 314-315, 317, 320, 322-324.
See also right to remain silent
mistaken identity, 3C7
mootness doctrine, 115
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national gevernment, powers of, 63-64
national security powers, presidential, 123
neconal supremacy, establishing, 128-131
1a’1onal-origin discrimination, fighting,
182-189. See also discrimination

negative rights, 18
New Jersey plan versus Virginia plan, 67
nonconstitutional issues

evaluating, 57

modes of analysis, 52-53
nonconstitutional laws

antidiscrimination, 50-51

versus constitutional laws, 49-53

federal taxation, 50

voting rights, 51
nonjudicial officers, identifying, 41-42
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Obama, Barack, 102
O’Connor, Sandra, 37-38, 166
offensive speech, protecting, 342-343
opinions

concurring, 4

dissenting, 4

plurality, 4
original intent, search for, 44-46
originalism, 44-46
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PACs (political-action committees), 258
pardons and reprieves, issuing, 76
parental rights, 273
partisanship, 38
personality politics, 37-38
personnel and appointment power,
granting, 74
petitioner, defined, 2
plaintiff, defined, 2
plenary powers. See express congressional
powers
plurality opinion, defined, 4
pocket veto, explained, 64
police, allowing to stop and frisk, 348
policy preferences
effect on decision making, 37-38
limits of, 38-40
political candidates, First-Amendment
protections, 261
political parties, First-Amendment
protections, 261
political question doctrine, 255
political speech, equating campaign
spending with, 257-261
political-question doctrine, 116
politics
constraining, 35
effect on decision makirg, 27-38
influence of life experiences, 37
limits of, 38-40
partisanship and ideology, 38
popular sovereignty, 16
post-Civil War amendments, 28-29
limiting state governments, 28-29
minorities’ right to vote, 29
prohibiting slavery, 28
treatment of freed slaves, 28
power to override, 64
pragmatism, 117-120, 122
precedent
binding, 4
defined, 3
differing views on, 36
preemption, field versus conflict, 130

pregnancy rights, 276-277. See also
abortion rights
preliminary hearings, defined, 312
presidential elections, changing, 31
presidential powers. See also executive
branch, executive powers
competing theories of, 339
executive functions, 64
national security, 123
presidents, granting executive power,
73-76
privacy expectations at home, 291-294
privacy rights. See also family rights;
marriage rights: 1eproductive rights
in and around hoine, 291-294
death, 286-285
defining at issue, 272-273
determirinyg. 349
due prOcsss and economic rights, 271-272
fundairental analysis, 268-273
Ccrzales v. Oregon, 288
Conzales v. Raich, 288
uriswold v. Connecticut, 268-269
guideposts for decisions, 269
implying, 346-347
implying as due-process liberties, 267
Lochner v. New York, 271-272
medical, 288
Michael H. v. Gerald D., 272-273
NAACP v. Alabama, 266
Palko v. Connecticut, 270-271
Roberts v. Jaycees, 266
Roe v. Wade, 271
sexual, 286
substantive-due-process, 269-272, 288
terminally ill patients, 288
Washington v. Glucksberg, 269-270
weighing, 291-292
Whalen v. Roe, 267
private property, protecting from
government, 162-166. See also
property rights
probable cause
defined, 302
establishing, 295-296
hearings, 312
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procedural due process. See also due
process

Goldberg v. Kelly, 144
legitimate entitlement, 152
post-9/11 detainees, 160
unilateral expectation, 152

property rights. See also private property
approach to private contracts, 171
contracts clause, 167-172
Depression-era contracts-clause, 170-171
established behavior patterns, 151
government contracts, 171-172
guidelines in government manuals, 151
intention of framers, 167
origins of, 150-151
principles, 168-169
procedural protection, 149-150
sources in Constitution, 151
state budget crunches, 172
statutes, 150
substantive protection, 149-150
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racial discrimination, fighting, 182-189,
345. See also discrimination
rational-basis scrutiny, 197-198
Reagan, Ronald, 75, 220
recess appointments, 76
Rehnquist, William, 242, 262 272
religion, favoring over manreligion, 227
religion and government, 244-246
Abington School District v. Schempp,
233, 235
acceptable inclusions at school, 235
accommodationist view, 226, 249
Bible verses, 233
diverse views on, 225-226
Edwards v. Aguillard, 234
endorsement test, 244
Engel v. Vitale, 232-233, 344
Epperson v. Arkansas, 234
“establishment” clause, 225-226
forbidden practices in schools, 232-234
“free exercise” clause, 225-226
Lee v. Weisman, 233-234

Lynch v. Donnelly, 245
Marsh v. Chambers, 235
McCreary County majority, 244-245
Murray v. Curlett, 233
Newdow v. United States Congress, 236
nonpreferentialism, 226
nonpreferentialist test, 246
prayer, 232-236
purpose test, 244-246
religious orthodoxy, 232-236
Santa Fe Independent School District v.
Doe, 233
separationists, 226
silent meditation, 234
Stone v. Graham, 233-234
symbolic asscciation, 243-246
Ten Commanainents, 233-234, 244
“unholy ailiailce,” 245
Van Cracii'v. Perry, 245-246
Wallace v. Jaffree, 234
religious “free exercise”
avuplying scrutiny, 229-231
Church of the Lukumi Babalu Aye v. City of
Hialeah, 228, 230-231
detecting discrimination, 228-229
Employment Division v. Smith, 229-231
finding incidental burden, 229
limiting protection of, 344-345
protecting, 228-231
Sherbert v. Verner, 230
United States v. Lee, 230
religious neutrality, 226-227
religious teaching, 236-242
reprieves and pardons, issuing, 76
reproductive rights, 276-277. See also
abortion rights; privacy rights
reputation, rights related to, 153-154
respondent, defined, 2
RFRA (Religious Freedom Restoration
Act), 101
right
not to testify, 348
to bear arms, 174
versus constitutional or logical, 56
to die, 286-288
to remain silent, 316-317, 320-322
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rights of people, protecting, 17-18, 22

Roberts, John G., 38

Roe v. Wade, 15. See also abortion rights

changed, 282-283

Court ruling, 115

fundamental right to, 37, 271

repeal of, 282

reproductive rights, 278-281
Roosevelt, Franklin, 112
Roosevelt, Theodore, 102
rule

defined, 3

of law, 17-18

of priority, 53

of restraint, 53

of construction, 34
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Scalia, Antonin, 36
abortion rights, 283
District of Columbia v. Heller, 46
Hamdi v. Rumsfeld, 40
Lemon test, 242
Michael H. v. Gerald D., 273
United States v. Booker, 46
voting record, 38
school searches
Board of Education v. Earls, 309
New Jersey v. T.L.O., 30
scrutiny
intermediate, 190-194
rational-basis, 191
strict, 191
searches
administrative, 307-308
school, 308-309
at workplace, 309-310

searches and seizures, 291-292. See also

criminal searches

criminal without warrants, 296-301

limiting, 302-304

probable cause, 302

requiring warrants for, 295-296
searching vehicles, 303-304
Second Amendment, 172-176

Sedition Act, 204
selective incorporation
explained, 148
triggering in property-rights cases, 149-150
self-incrimination rights, 311
analyzing for defendants, 317-318
Griffin v. California, 318
Marchetti v. United States, 328-329
taking the Fifth, 325-329
taxing illegal activities, 328-329
of witnesses, 318-319
Senate and House, 66-72
separation of powers, 64-66. See also
government pow/or
executive functious, 64
formalism, 117=120
judicial, 65--46
legislaticii, 84
pragmatisin, 117-120
Yourigsiown Sheet & Tube Company v.
Sawyer, 118-119
sexual privacy rights, 286
s1n tax, scrutinizing, 98
Sixteenth Amendment, 32
Sixth Amendment, adjoining with Fifth, 317
slander/libel, unprotected status of, 209
slavery
omission from constitutional plan, 27
prohibition of, 28, 45
“three-fifths” compromise, 27
treatment after freedom, 28
sobriety checkpoints, constitutionality
of, 304
speech. See also free speech
freedom of, 202
immunity from government
regulation, 202
speech regulation
content-based, 211-212
content-neutral, 211-212
forums for, 212-214
Hague v. Committee for Industrial
Organization, 213
intermediate scrutiny, 215-216
Lehman v. Shaker Heights, 216-217
levels of scrutiny, 214-217
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nonpublic forums, 214
nontraditional public forums, 214
Perry Education Association v. Perry Local
Educators’ Association, 213-214
resonableness review, 215-217
strict scrutiny, 214-216
subject matter basis, 211
Time v. Regan, 212-213
viewpoint basis, 211
speech-or-debate clause, 70
spending power, rules of engagement,
98-99
standing to sue, limiting, 335-336
stare decisis, 34, 36
state authority
implied conflict preemption, 131
implying field preemption, 129-130
preempting contrary, 128-131
state constitutions
governmental powers, 55
individual rights protections, 55
state governments
limiting, 28-29
relationship to federal government, 62-6
state powers
adjusting, 31-32
versus federal powers, 127-128
states
applying Bill-of-Rights provisions to,
148-149
representation of, 66
states’ role
power allocation, 127-128
purpose, 126-127
states’ self-favoritism
dormant commerce clause, 131-134
limiting, 131-134
state-sovereignty protection, 135-139, 338
state-to-federal government relationships,
21-22
state-to-state relationships, 21-22
Stevens, John Paul
Citizens United v. Federal Elections
Commission, 258
Hamdi v. Rumsfeld, 40
strict scrutiny, applying, 191

)

substantive due process, 144-145. See also
due process
subversive speech, protecting, 342-343
suing. See standing to sue
supremacy clause, 22-23
Supreme Court, 34
creating, 77-78
elections by states, 80
empowering, 78-80
limiting, 80-81
limiting power of, 113
overruling of past cases, 36
“packing,” 112
Supreme Court Justices
Black, Hugo, 118-11)
Blackmun, Hazvy,-37, 136
Brandeis, Lauss, 53
Brennan,Wiliiam J., 39
Breyer. Crephen G., 38
Franxivrter, Felix, 119
Cincpurg, Ruth Bader, 38
Nennedy, Anthony, 22, 39, 234
Marshall, John, 40, 50, 85-86, 108-109
O’Connor, Sandra, 37-38, 166
Rehnquist, William, 242, 269, 272
Roberts, John G., 38
Scalia, Antonin, 36, 38-40, 46, 242,
273, 283
Stevens, John Paul, 39-40, 258
Thomas, Clarence, 36, 242
White, Edward Douglass, 278
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taking the Fifth, 325-329. See also Fifth
Amendment
takings clause
compensable taking, 164
declining to limit public uses, 165-166
intention, 162-166
just compensation, 162-163
Kelo v. New London, 165-166
no compensable taking, 164
Nollan v. California Coastal
Commission, 165
“permanent ouster,” 162-163
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takings clause (continued)
“rough proportionality” test, 165
unreasonable conditions, 164-165
zoning laws, 162-163
taxation, federal, 50-51
taxing illegal activities, 328-329
taxing power, rules of engagement, 97-98
Tenth Amendment, 27
term lengths, 67
Thirteenth Amendment, 45
Thomas, Clarence, 36, 242
“three-strikes” sentencing, 56
Toobin, Jeffrey, 36
Truman, Harry, 118
Twelfth Amendment, 31
Twentieth Amendment, 31
Twenty-Fifth Amendment, 31
Twenty-First Amendment, 32
Twenty-Second Amendment, 31
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unconstitutional issues. See
nonconstitutional issues
unconstitutional laws, 119-120
unprotected speech. See also free spzeech
antagonists to public disorder, 2(,6-207
Brandenburg v. Ohio, 205-206
defamation (slander/libel), 209
“fighting words,” 207
Gregory v. Chicago, 207
hostile audience of one, 207
hostile-audience exception, 207
imminent lawlessness, 205-206
Miller v. California, 208
New York Times v. Sullivan, 209
obscenity, 207-209
threats, 210
U.S. Constitution. See Constitution
U.S. Supreme Court Justices. See Supreme
Court Justices
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vehicle stops and searches, permitting,
303-304

vesting metaphor, 16

Violence Against Women Act, 94

Virginia plan versus New Jersey plan, 67

vote counting, 253-255

voter districts, 248-251

voter-challenge laws, equal protection, 253

voting rights, 19, 29-30, 51, 251-253
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war powers
applying to dcmwestic regulation, 100
controlling. 123
warrants
obtaiinng, 303
reaitiving for search, 295-296
serving, 296
vnnecessary, 301
‘Washington, George, 102, 235
Watergate break-in and coverup, 340
White, Edward Douglass, 278
wiretapping, privacy protection
against, 292
writ of habeas corpus, 22, 40
writ of mandamus, 107
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Youngstown Sheet & Tube Company v.
Sawyer, 75, 118-119, 339
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zoning laws, adoption of, 162-163



