Index

o/ o

a priori, 94

acceleration clause, adding for installment

payments, 245
acceptance. See also offers
conditional, 40-41
of confirmation, 39
defined, 341
giving, 26
by performance, 36-38
by promise, 36
by promise or performance, 37
promissory, 36
versus reliance, 71
accord
conditional check, 194
defined, 185, 193
determining formation of, 193-194
offer and acceptance, 193-194
outcome of, 196
payment on account, 193
pre-existing duty rule, 194
accord and satisfaction. See «lso
satisfaction, definca
defined, 341
versus substituted contract, 197
use of, 200
accounts receivable financing, 323
acts of God, 205
adequate consideration, 50-51
adjudication of incompetence, 87
admiralty law, 299
admission exception, 131-133
ADR (alternative dispute resolution)
arbitration, 300-302
mediation, 302
advertisements versus offers, 30-31
affirmation of fact or promise, 159-160
affirmative defenses, 85-87

agreements. See also oral agreements
adding terms to, 141-142
challenging, 90
civil challenges, 90
versus contracts, 57-58, 90-91, 331
criminal challenges, 90
cross-collateralization clause, 99-100
defined, 341
enforceability, 95- 98
enforcing, 93
family relafionships, 96
illegal ana unenforceable, 90-91
illegai bur-enforceable, 91-94
innocent parties, 92
nature of crimes, 92-93
Lrocedural challenges, 90
restraining trade, 95-96
testing against unconscionability, 98-102
unenforceable versus voidable, 125-126
written proof of, 121-122

ALCOA v. Essex, 210

alienation of affections, 312
ambiguity
admitting evidence, 180-181
avoiding, 170
calculated, 170
course of dealing, 176
course of performance, 176
deciding on meaning, 180-181
defined, 169
determining meaning, 171
ejusdem generis, 174-175
examining past experience, 175-179
example, 170
expressio unius est exclusio alterius,
174-175
hierarchy of meaning, 177-178
of language, 171
objective meaning, 179-180
plain-meaning rule, 172-173
resolving, 171, 180-182
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ambiguity (continued)

rules of interpretation, 172-175

spectrum of evidence, 172

subjective evidence, 180

trade usage, 176-177

treatment of words, 173

versus vagueness, 170

waiver of express term, 178-179
American Rule

contract of adhesion, 254

versus English Rule, 296

exceptions in, 253-254

explained, 253
AMF Inc. v. McDonald’s, 240-241
analysis, role in IRAC, 327
Anderson, Pamela (actress), 58
anticipatory repudiation, 273. See also

repudiation

defined, 235, 341

express, 236

implied, 236

origin of, 237
arbitration

benefits, 301

binding versus nonbinding, 300-301

explained, 300

versus litigation, 301

versus mediation, 302
Articles 1 and 2, 33
assent

describing, 26

objective manifestation, 26-29

subjective intent, 26-27
assignment, 336

defined, 341

prohibiting, 321-324

restricting right to receive money, 323
assignor versus assignee, 316
assurances

adequate, 240

demanding and getting, 240, 242

reasonable demand, 240, 242
attorney’s fees, getting, 296
avoid, defined, 86, 202, 341

ol e

bait and switch, 84
bargain versus gift promise, 48-50
bargained-for exchange, 46-47
consideration, 57
illusory promise, 57
looking for, 64
basis of the bargain, 159-160
beneficiaries. See third-party beneficiaries
bilateral contracts, 36
binding arbitration, 300
binding contracts, 54
acceptance, 24
consideration, 24
offer, 23-24
black-letter.‘u'es, 12
Blackston®=, ‘william (jurist), 12-13
Bloomer Girl case, 261-262
blue Hhericil test, 96
Tke sramble Bush (Llewellyn), 339
areach
defined, 341
of warranty, 164
breach of condition, avoiding, 219
breach of contract, 20-21. See also
contract performance; damages;
performance; remedies; repudiation
accounting for expenses, 253-254
anticipatory repudiation, 273
certainty remedy, 334
common-law remedies, 267
compensating for, 250
contract law, 251
determining, 332-333
expectancy, 250-255
foreseeability remedy, 334
impact on outcome, 222
incidental damages, 275
justifying, 254-255
limiting damages for, 256-262
material versus immaterial, 221-222
material with respect to time, 224
mitigation remedy, 334
prior to performance, 334
reliance, 262-265



Index

remedies, 221, 334-335
restitution, 262-266
right to expectancy, 221
specific performance, 335
substantial performance, 221-224
value of benefit conferred, 266
breach of prohibition, consequences of,
323-324
Britton v. Turner, 289-290
buyers, claim of frustration of purpose,
206-208. See also remedies for buyers

oo

C&H Sugar case, 293
California and Hawaiian Sugar Co. v. Sun
Ship, Inc., 293
California
Civil Code § 1614, 60
Evidence Code § 622, 60-61
car rental example and reasonable
expectations, 103
Cardozo, Benjamin N. (jurist), 55, 223,
233, 339
Carnival Cruise Lines v. Shute, 299-300
cases
ALCOA v. Essex, 210
AMF Inc. v. McDonald’s, 240-2- 1
Britton v. Turner, 289-290
California and Hawaiian Scgar Co. v. Sun
Ship, Inc., 293
Carnival Cruise Lines v: Shute, 299-300
cedar shakes, 132
“chicken,” 177-178, 182
Con Edison v. Arroll, 198
diversity, 16-17
Drennan v. Star Paving, 34
Energy Reserves Group v. Kansas Power &
Light, 83
Fiege v. Boehm, 57
Fischer v. Union Trust Co., 51-52
Freund v. Washington Square Press, 256-257
Frigaliment Importing Co. v. B.N.S.
International Sales Corp, 177, 182
Hadley v. Baxendale, 258-259
Hamer v. Sidway, 49-50
Hochster v. De La Tour, 237
Hoffman v. Red Owl, 70

Jacob & Youngs v. Kent, 223, 232-234, 339

Krell v. Henry, 207-209

Lawrence v. Fox, 307

Leonard v. Pepsico, 28

Lucy v. Zehmer, 108

Macke Co. v. Pizza of Gaithersburg, Inc.,
320-321

In the Matter of Baby M, 96

Mcintosh v. Murphy, 128

Mills v. Wyman, 53, 64

Mitchill v. Lath, 139-141, 143-144, 146

Murray v. Holiday Rambler, 166

Neri v. Retail Marine, 283

Neumiller Farms, Inc..v. Cornett, 156

Northrup Corp. v.-itronic Industries, 17

Oloffson v. Cosiner, 244

Ortelere v. T=acners’ Retirement Board, 107

Parker v.-Tiwwentieth Century-Fox Film
Corn., 201

Peericsy ship, 181

Pliiadelphia Ball Club v. Lajoie, 288

rillips v. Montana Educational
Association (MEA), 313

Raffles v. Wichelhaus, 181

Rockingham County v. Luten Bridge Co., 280

Roth Steel Products v. Sharon Steel Corp, 188

Subway sandwich shop, 299

Taylor v. Johnston, 236-237

Webb v. McGowin, 73

Williams v. Walker-Thomas Furniture Co.,
99, 101

Wood v. Lucy, Lady Duff-Gordon, 55, 339

causation, rule of, 256-257
cedar shakes case, 132
certainty

proving damages to, 257
as remedy for breach, 334

charitable pledge, enforcing, 69

The Cheyenne Way (Llewellyn), 339
“chicken” case, 177-178, 182
choice-of-forum clause, 299-300
choice-of-law clause, 148, 298-299

CISG (Contracts for the International Sale

of Goods), 18, 132-133, 148

claims

bringing, 84
reliance-based, 64
restitution-based, 65

347
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Code. See UCC (Uniform Commercial Code)
cognitive tests, incompetence determined
by, 106-107
common law, 11-12
changing via statutes, 33
defined, 81
modification consideration, 189-190
parol evidence rule, 147-149
remedies for breach, 267
supplementing UCC with, 16
Con Edison v. Arroll, 198
conclusion, role in IRAC, 327
conditional check, 194
conditions
breach of, 219
claiming waivers, 231
concurrent, 218
creating, 228
“cruelty of enforced adherence,” 227-228
defined, 214, 218, 224, 333, 341
determining performance, 221-225
divisible contracts, 230
excusing, 227-234
express, 225
express versus implied, 216-217
forfeiture, 231-234
not satisfied, 219
order of performance, 220-221
pleading, 219
precedent, 218
prior to performance. 323
problems of interpretation, 228
versus promises, 214-215
restitution, 229-230
retainers, 220
satisfied, 219
subsequent, 218
in UCC, 225-227
confirmation exception, 130
consequential damages, 258-260
adding, 274
limiting, 294-295
consideration
bargain versus gift promise, 48-50
bargained-for exchange, 46-47
benefit versus detriment, 48

by case law, 200
in debt dispute settlements, 195-196
defined, 45, 341
detecting absence of, 51-54
enforcing without, 59-60
failure of, 61
making diagrams, 47
nominal, 51-52
past, 53-54
pre-existing duty rule, 52
Q&A, 46
reciprocal inducement, 46
recital of, 60-61
reliance as, 68
Restatement of Conracts, 48, 52
by statute, 205
sufficient versus adequate, 50-51
in unliquidxted debts, 195-196
construction contract, expectancy
exaniple, 251-252
comncructive conditions of exchange,
216-217
constructive terms, 152
consumer transaction, defined, 82
consumers, protecting with statutes, 82-83
contra proferentem, 175
contract alternatives
reliance, 64
restitution, 64
torts, 63-64
contract claims
bringing, 84
reliance-based, 64
restitution-based, 65
contract defenses. See also defenses
defined, 19, 119, 341
efficiency, 80
fairness, 81
freedom of contract, 80
predictability, 81
contract formation
defense to, 330-331
defined, 119
determining, 329
formula, 63
contract language, interpretations of, 332
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contract law
agreement of parties, 206
applying sources of, 17-18
breach of contract, 251
reasonable expectation, 206
researching questions about, 16
roots, 11
as state law, 14
third parties, 21
in U.S. Constitution, 83
contract modifications
accord, 185, 193-194, 196
agreeing to, 192-193
common-law approach, 189-190
contract fully executed by one party, 185
determining consideration, 186-190
dispensing with consideration, 188-189
enforceability, 186, 189-190
executory contracts, 185
good faith, 189
identifying, 332
legal fiction, 187
made during performance, 186-193
mutual rescission, 187
NOM (no oral modification) clauses,
191-192
Restatement of Contracts, 190
satisfaction, 185
statute of frauds, 190-191
timing, 185
UCC approach, 188124
written requirements, 190-191
contract of adhesion, 100, 144, 254
contract performance, 20-21. See also
breach of contract; performance;
remedies
contract price, seeking as damages, 277-278
contract rules. See also form rules;
gap-filling rules
reasonable terms, 152-153
using to fill gaps, 152-153
contract terms. See also writing
constructive, 152
finding, 331
finding for incomplete contracts, 151-154

getting in writing, 149

implied, 152

reasonable, 152-153

supplying, 152

contract versus tort fraud, 112-113
contracts. See also freedom of contract;

incomplete contracts; negotiated
contract; option contract; substituted
contract; voidable contracts

acceptance, 19

additional terms, 41-43

avoiding, 86, 202, 341

versus agreements, 90-91, 331

versus agreements in agree, 57-58

bilateral, 36

binding, 23-24, 34

challenging;.1%

consideratail, 19

course ¢t dealing, 20

course of performance, 20

couts’ role in, 84-85

deined, 10, 19, 23, 341

different terms, 41-43

evaluating validity of, 64-65

evidenced by writing, 126

formation versus performance, 26

forming, 19

implied-in-fact, 29

interfering with, 311-313

international, 132-133

interpreting, 20

losses, 21

making through novation, 324

negotiating, 158

offer, 19

output and requirements, 56-57

parties involved in, 24-25

potential illegality of, 93-94

reliance, 19

remedies, 21

restitution, 19

revising, 288-290

rewriting through reformation, 290

rules, 10-11

studying, 16
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contracts (continued)
substituting, 327-329
terms of, 20
trade usage, 20
undoing, 288-290
unilateral, 36-37
valid, 86
vitiating, 85, 94
void, 86
voidable, 86, 94
A Contracts Anthology (Linzer), 337
Contracts for the International Sale of
Goods (CISG), 18, 132-133
contracts problems
forming conclusion, 328
identifying issues, 327
IRAC approach, 327-328
performing analysis, 327
stating rules, 327
Corbin, Arthur (jurist), 143, 338-339
costs. See damages
course of dealing, 20, 176, 178, 341
course of performance, 20, 176, 178, 341.
See also performance
courts
equitable remedies, 286
of equity, 285-286
of general jurisdiction, 286
injunction, 286
of law, 285-286
role in contracts, 84-85
specific performance, 286
cover damages, calculating, 270-272. See
also damages
creditor beneficiary, 306-308
criminal conversation, 312
cross-collateralization clause, 99-100
“cruelty of enforced adherence,” 227-228

o) e

damages. See also cover damages; breach
of contract; liquidated damages;
punitive damages; transaction costs
calculating, 253
calculating via expectancy, 250

causation, 256-257
certainty, 256
consequential, 258, 260, 274
direct, 258
foreseeability, 256
incidental, 275
keeping goods and claiming, 275-277
limiting for breach, 256-262
mitigation, 252, 256
not latent, 112
special, 260
stating claim for, 260
De La Tour case, 237
The Death of Contraci(Gilmore), 70
debt-dispute settlaments, consideration in,
195-196
debts
discharging, 200
dispuiing, 195-196
liquidaning, 195
viiiquidated, 195-196
le'ault rules, 154, 157-158
defined, 342
freedom of contract, 162—-163
recognizing, 157
“unless otherwise agreed,” 157
defense to the contract, 85
defenses. See also contract defenses
duress, 113-114
fraud, 110-113
mistake, 114-117
undue influence, 114
delegation, prohibiting, 321-324
delegator versus delegatee, 319
direct damages, 258
disclaimers
making for warranties, 163-167
statutory regulation of, 166-167
disclosure, legal requirements, 111
discovery, defined, 301
dispute, settlement of, 195-196
dispute resolution
ADR (alternative dispute resolution),
300-302
arbitration, 300-302
mediation, 302
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diversity, explained, 16-17
divisibility of contract, 93
divisible contracts, finding, 230
doctrine of restitution. See also obligations
applying to promises, 330
awarding for saving life, 73
defined, 64, 344
doctrine of, 108
in material breach, 74-75
performance of party, 208-209
remedy for, 229-230
as remedy for breach, 262-265, 335
statute of frauds, 129-130
donor beneficiary, 306, 308-309
Drennan v. Star Paving, 34
drugs, impact on making contracts, 107-108
duress defense, 113-114
duties
delegation of, 336
determining delegation of, 319-321
exceptions to delegation of, 320-321
freely delegating, 319-320
getting assurances, 321
versus rights, 315-316
duty of good faith, 154-157, 342
applying to modifications, 189
freedom of contract, 156-157
“honesty in fact,” 155
objective, 155-156
Restatement of Contracts, 154
subjective, 155
UCC definition, 154

oF o

efficient breach, theory of, 254-255
ejusdem generis, 174
employment contract, expectancy
example, 252-253
Energy Reserves Group v. Kansas Power &
Light, 83
enforceability, determining, 90-94
enforceability in agreements
challenging, 102-103
family relationships, 96
restraining trade, 95-96
torts, 97-98

engagement to marry, 312
English Rule versus American Rule, 296
equitable remedies. See also remedies;
specific performance
considering, 285-287
defined, 270
injunctions, 287
specific performance, 286-287
evidence. See also extrinsic evidence;
subjective evidence
admitting, 180
ex post, 94
exculpatory clauses
determining preserni state of law, 98
evaluating, 97
Excuse by Failvie i Presupposed
Conditicns, 204
expectancy
constiiction contract example, 251-252
definco, 250, 334, 342
emvloyment contract example, 252-253
sxj»enses, accounting for, 253-254
express conditions, 216-217
hardship caused by, 228
requirements, 225
express repudiation, 236
express warranties, making, 159-160. See
also warranties
expressio unius est exclusio alterius, 174-175
extrinsic evidence, 139, 332, 342. See also
evidence

ofF e

FAA (Federal Arbitration Act), 302
failure of consideration, 61
prima facie, 260
family relationships, agreements related
to, 96
Farnsworth, E. Allan (jurist), 13, 205, 339
federal court, applying state law in, 16
Federal Rules of Civil Procedure
9(g), 260
special damages, 260
Federal Rules of Civil Procedure,
Conditions Precedent, 219
Federal Trade Commission (FTC) Act, 82-83

351
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Federal Trade Commission (FTC), mission
of, 149
Fiege v. Boehm, 57
firm offer rule, 33, 59-60. See also offers
Fischer v. Union Trust Co., 51-52
force majeure, 174
defined, 342
drafting clause for, 211-212
forfeiture
explained, 231
insurance cases, 232
Jacob & Youngs v. Kent, 232-234
form rules, 39. See also contract rules
foreseeability
as remedy for breach, 334
rule of, 258-260, 274
test, 205
franchise agreement, 102
franchise case, 70-71
fraud
constructive, 112-113
contract versus tort, 112-113
determining misrepresentations, 110-111
disclosure requirements, 111
in the factum, 86, 110
in the inducement, 86, 110
prevention, 122
freedom of contract, 89, 297. Se< «lso
contracts
allocating risk, 210-212
applying to duty of goad 1aith, 156-157
around default rules, 162-163
changing rules, 158
interference with, 83
shifting risk, 158
using, 158
Freund v. Washington Square Press, 256-257
Frigaliment Importing Co. v. B.N.S.
International Sales Corp, 177, 182
frustration of purpose, 206-208
defined, 342
finding, 332
FTC (Federal Trade Commission) Act,
82-83, 167
FTC (Federal Trade Commission), mission
of, 149
fungible goods, defined, 268

o(Go

gap-filling rules, 342. See also contract
rules

default rules, 154
immutable rules, 154

Get Smart test, 224

gift promise
versus bargain, 48-50
defined, 342

Gilmore, Grant
The Death of Contract, 70

good faith, 154-157, 342
applying to modificaiions, 189
freedom of contract, 156-157
“honesty in fact." 155
objective, 155--156
Restatemenu of Contracts, 154
subjec:ive, 155
UC(C d<zfinition, 154

governing laws
choice-of-law clause, 298-299
examining old rule, 298
studying modern rule, 298-299

Greenspan, Alan (economist), 210

o/ o

Hadley rule
as remedy for breach, 334
test, 205
Hadley v. Baxendale, 258-259, 274
Hamer v. Sidway, 49-50
heartbalm statutes, 312
hell or high water clauses, drafting, 212
hierarchy of meaning
course of dealing, 178
course of performance, 178
express term, 178
trade usage, 178
Hillman, Robert, The Richness of Contract
Law, 337
Hochster v. De La Tour, 237
Hoffman v. Red Owl, 70
Holmes, Oliver Wendell (jurist), 46, 339
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icons, explained, 6
illegal agreement, recognizing, 90-91
illusory promises
spotting in settlements, 57-58
tracking down, 54-55
immutable rules, 154
implied conditions, 217, 333
implied repudiation, 236
implied terms, 152, 342
implied warranty
of fitness, 162
of habitability, 159
of infringement, 161
of merchantability, 161-162
of title, 160
implied-in-fact contract, 29
implied-in-law contract, 72
impracticability. See also unforeseen events
claim by seller, 206
defined, 342
finding, 332
imputed knowledge, 177
in pari delicto, 92
In the Matter of Baby M, 96
incidental beneficiary, creating, 32¢
incidental damages
including, 275
recovery by seller, 283
incompetence
cognitive tests, 106-107
determining, 106-107
doctrine of restitution, 108
motivational tests, 106-107
incomplete contracts, 151-154. See also
contracts
infants (minors), contracts with, 108-109
injunctions
defined, 286
stopping parties with, 287
insecurity, finding grounds for, 239
The Insider (film), 313
installment contracts, 226-227
installment payments, acceleration
clause, 245
intellectual property, 161

intent
attempting to prove, 120-121
subjective versus objective, 143
international contracts
exceptions in, 133
for sale of goods, 148
scrutinizing, 132
international law, 18
interpretation
applying, 172-175
contra proferentem, 175
IRAC approach, applying to contracts
problems, 327-329
issue, role in IRAC, 327

° ] °
Jacob & Younps v. Kent, 223, 232-234, 339
judges
Cardozo, Benjamin, 55, 223, 233
Fricadly, 182
‘urisdiction, obtaining, 16

oo

Kent in Jacob & Youngs v. Kent, 232-233
knockout rule, 43

defined, 342
Krell v. Henry, 207-209

o/ o

lack of committment, 54-55
lack of mutuality, 54-55
Lajoie, Nap (baseball player), 288
Langdell, Christopher Columbus (jurist),
338
Latin expressions
a priori, 94
contra proferentem, 175
ejusdem generis, 174
ex post, 94
expressio unius est exclusio alterius, 174-175
force majeure, 174
prima facie, 260
law, international, 18
law governing contract, finding, 297-300

Index 353
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law of the forum, 299

Lawrence v. Fox, 307

legal fiction, use in modifications, 187
legal formalism, 338

lemon laws, 167, 294

Leonard v. Pepsico, 28

Letter of Intent, 121

limited remedies, providing for, 294-295

Linzer, Peter
A Contracts Anthology, 337
liquidated damages. See also damages
agreement to, 335
calculating, 291-293
hindsight rule, 293
Llewellyn, Karl N. (jurist)
The Bramble Bush, 339
The Cheyenne Way, 339
Lucy v. Zehmer, 108

o/l o

Macauley, Stewart (jurist), 340
Macke Co. v. Pizza of Gaithersburg, Inc.,
320-321
MacLaine, Shirley (actress), 261
Macneil, Ian (jurist), 340
Magnuson-Moss Warranty Act, 167
mailbox rule, defined, 342
main purpose rule, 129
malpractice claims, makiig; 297
Mansfield, Lord (jurist), 527
market damages, calculating, 272-274,
281-282

marriage contracts, 312
material breach

committing, 289

defined, 74-75, 221
“materially alter,” 42
matters of fact, 87
matters of law, 87
McDonald’s case, 240
Mcintosh v. Murphy, 128
mediation

versus arbitration, 302

benefits, 302
“meeting of the minds,” 26
Memorandum of Understanding, 121

mental capacity check, passing, 106-108

merchantability, defined, 161
merger (integration) clause

defined, 342

including, 145
Mills v. Wyman, 53, 64
minors

emancipated, 109

making contracts with, 108-109
mirror-image rule, 34-35
misrepresentation

determining, 110-111

relying on, 111-112
mistake defense, 114-117, 203, 333
mistakes

defined, 343

mutual, 114

unilateral, 114,117
misundersicraing

dealing with, 181-182

definco, 343
Mitcrout v, Lath, 139-141, 143-144, 146
‘nivigate, defined, 343
1itigating damages, 252
mitigation

as remedy for breach, 334

rule of, 260-261
modern rule, studying, 298-299
modifications

accord, 185

agreeing to, 192-193

common-law approach, 189-190

contract fully executed by one party, 185

determining consideration, 186-190

dispensing with consideration, 188-189

enforceability, 186, 189-190

executory contracts, 185

good faith, 189

identifying, 332

legal fiction, 187

made during performance, 186-193

mutual rescission, 187

NOM (no oral modification) clauses,
191-192

Restatement of Contracts, 190

satisfaction, 185

statute of frauds, 190-191

timing, 185

UCC approach, 188-189

written requirements, 190-191
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money, receiving for goods sold, 323
“moral obligation,” 73
motivational tests, incompetence
determined by, 106-107
motor home case, 166
Murray, William (Lord Mansfield), 337
Murray v. Holiday Rambler, 166
mutual consent, 25
mutual mistake defense
escaping releases, 116-117
evaluating, 115-116
mutual rescission, 187

o\ o

negotiated contract, 144. See also
contracts
Neri v. Retail Marine, 283
Neumiller Farms, Inc. v. Cornett, 156
NOM (no oral modification) clauses,
191-192

nominal consideration, 51-52
non-breaching party

compensating, 249

mitigation of loss, 260-262
nonperformance, excusing, 211-212; 335
North Carolina

Article 1 of UCC, 15

version of UCC, 14
North Carolina §

25-1-103(b), 16

25-1-201(b)(20), 154

25-1-201(b)(37), 127

25-1-201(b)(43), 127

25-1-302(a), 15

25-1-305(a), 269

25-2-201, 124

25-2-201(2), 130

25-2-201(3)(a), 131

25-2-201(3)(b), 131-132

25-2-202, 147, 149

25-2-206, 37-38

25-2-207, 39-41

25-2-210(1), 319, 321

25-2-210(2), 317

25-2-210(4), 322

25-2-302, 99

25-2-306, 57

25-2-306(1), 57

25-2-601, 226

25-2-609, 238-241

25-2-704(2), 280

25-2-709, 278

25-2-714(2), 276

25-2-715(1), 275

25-2-715(2)(1), 274

25-2-719(2), 164, 294

25-3-311, 198-200

action for the price, 278

additional terms, 39-41

breach of warranty, 276

common law supplement, 16

completing manufacture of goods, 280

consequential d2inages, 274-275

demanding assurzances, 321

freedom of corniract, 15

freely assipning rights, 317

freely de'egating duties, 319

gooa-aith, 154

incidental damages, 275

Lvalting available remedies, 294

output and requirements, 57

parol evidence, 147

prohibition of assignment, 322

remedies liberally administered, 269

repudiation, 239

statues, 37-38

statute of frauds, 124

unconscionability doctrine, 99
Northrup Corp. v. Litronic Industries, 17
novation, entering into, 324

o () o

objective manifestation
of assent, 28-29
of intent, 100
in practice, 27
versus subjective intent, 26-29
objective meaning, bringing in, 179-180
obligations. See also restitution
moral, 73
moral versus legal, 53
sources of, 63-64
obligor, defined, 317
offers. See also acceptance; firm offer rule
versus advertisements, 30-31
determining acceptance of, 34-38
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offers (continued)
disqualifying, 29
duration of, 31-32
mirror-image rule, 34-35
versus preliminary inquiries, 30
promise as, 29
promises as, 25
reasonable periods of, 31-32
relying on, 34
revoking, 32-34
old rule, examining, 298-299
Oloffson v. Coomer, 244
option, defined, 343
option contract, making, 32-33, 37. See also
contracts
oral agreements. See also agreements;
statute of frauds
challenging, 121-126
defined, 120
intentions, 120-121
Letter of Intent, 121
Memorandum of Understanding, 121
statute of frauds, 121-126
Oregon cedar shakes case, 132
Ortelere v. Teachers’ Retirement Board, 107
ownership of goods, transferring, 1€0-:.151

oo

Pareto-optimal breach, 254-255
Parker v. Twentieth Ceriviy-Fox Film Corp.,
261-262

parol evidence
adding term to agreement, 141-142
completeness of agreement, 142-145
contradictions to agreement, 145-146
custom and usage, 138
defined, 343
documents, 138
finality of agreement, 142-145
identifying, 138-139
Mitchill v. Lath, 139-141, 143-144, 146
proving defense to formation, 140-141
proving meaning of term, 141
proving modifications, 140
proving unfulfilled conditions, 141
questioning purpose of, 139-142

separate agreement, 142
spoken term, 138
supplementing agreements, 145-146
written agreement, 142
parol evidence rule
admissible, 146
avoiding, 149
common law versus UCC, 147-149
contract of adhesion, 144
defined, 343
explained, 137-138
getting terms in writing, 149
invoking, 149
matter of fact, 146
matter of law, 146
merger clause; 145
negotiated coniract, 144
not admiszibie, 146
objeciive intent, 143
“prior 1.egotiation,” 144
rcinsing to admit evidence, 143
suvjective intent, 143
UCC versus common law, 147-149
part performance, 129-130
parties
defined, 24-25
mutual consent, 25
past consideration, finding, 53-54
past experience, examining, 175-179
payment on account, defined, 193
Peerless ship case, 181
perfect tender rule, 226
perform, defined, 249
performance, defined, 343. See also breach
of contract; contract performance;
course of performance; remedies
performance of party. See also specific
performance
allocating loss, 209
excuse of, 208-209
partial excuse, 209
reliance, 208-209
restitution, 208-209
Philadelphia Ball Club v. Lajoie, 288
Phillips v. Montana Educational Association
(MEA), 313
plain-meaning rule, applying, 172-173



Posner, Richard (jurist), 17, 101, 340
pre-existing duty rule, 52, 194, 343
preliminary inquiries versus offers, 30
prima facie, 260
private right of action, 83
procedural unconscionability, 100-101
prohibition

breach of, 323-324

drafting, 322

limitations, 322-324
promises

committment requirement, 29

versus conditions, 214-215

creating, 228

deciding enforceability of, 69

defined, 343

enforcement of, 335

enforcing without contracts, 330

illusory, 54-55, 57-58

making, 25

making and enforcing, 47

as offers, 25

reliance, 330

remedy for breach of, 67-68

restitution, 330
promissory acceptance, 36
promissory estoppel, 65, 69-71, 343
public policy argument, making, 24-98
punitive damages. See also daraages

awarding, 297

case against, 255

policy against, 291

oQo

quasi (pseudo) contract, 72

o R o

Raffles v. Wichelhaus, 181
reasonable expectation, 66-67, 102-103
reasonable terms

buyer requirements, 153

course of dealing, 153

location, 153

order of exchange, 153

price, 153

quality, 153

seller output, 153

time of delivery, 153
reciprocal inducement, 46
recital of consideration

not necessary, 60

not sufficient, 60
reformation of contract, 290
relational contract, 340
release, getting out of, 114-117
reliance

versus acceptance, 71

claiming, 70-71

as consideration, 65

finding promise. £,6-57

limits of, 69-71

occurrence-2f, 64

performaii.= of party, 208-209

of préraizes, 330

reascii.ble expectation, 66-67

as 2medy for breach, 262-265, 335

Restatement of Contracts, 65

statute of frauds, 129

theory of, 49

third-party beneficiaries, 311
reliance damages, defined, 343
remedies. See also contract performance;

equitable remedies; performance;
rescission

for breach, 334-335

common law versus UCC, 267-269

liberally administered, 282

limiting, 294-295

reliance, 335

restitution, 335

revocation of acceptance, 294
remedies for breach

calculating liquidated damages, 291-293

determination by parties, 290-295
remedies for buyers. See also buyers

cover damages, 270-272

market damages, 272-274

specific performance, 270
remedies for sellers. See also sellers

calculating market damages, 281-282

calculating resale damages, 278-279

completing manufacture of goods, 279-280
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remedies for sellers (continued)
contract price as damages, 277-278
identifying lost profits, 282-283
incidental damages, 283
remedy at law, 270
repudiation. See also anticipatory
repudiation; breach of contract
acceleration clause, 245
acceptance, 243-245
aftermath of, 242-245
applying to common law, 241-242
assurances, 240-241
canceling contracts, 244-245
“a commercially reasonable time,” 243
determining, 238-242
excusing performance, 244-245
express, 236
ignoring, 245
implied, 236
insecurity, 239
installment payments, 245
material, 236
occurrence of, 235
retracting, 242-243
seeking remedies for breach, 243-245
resale damages, calculating, 278-279
rescission. See also remedies
defined, 343
material breach, 289
mutual, 187
undoing or revising centracis, 288-290
Restatement §
75,70
86, 73
90, 66, 69
90(1), 65, 67-67, 95
141, 223
229, 231
reliance, 65, 67-69
Restatement of Contracts
applying to modifications, 190
breach of promise, 67-68
charitable promises, 69
consideration, 70
defined, 343
duty of good faith, 154
forfeiture, 231
history of, 12-13

reliance aspect of, 65-66
third-party beneficiary, 306, 308
Restatement of Torts, 312
restitution, 71-75, 93. See also obligations
applying to promises, 330
awarding for saving life, 73
defined, 64, 344
doctrine of, 108
in material breach, 74-75
performance of party, 208-209
as remedy in breach, 229-230,
262-265, 335
statute of frauds, 129-130
restrictive covenant; 25-96
retainer, requiremenu of, 220
revocation of acceptance, 294
The Richness-of Contract Law (Hillman), 337
rights
deteririniuig assignment of, 316-318
versus duties, 315-316
exceptions to assignment of, 317-318
1icely assigning, 317
118k, allocating via freedom of contract,
210-212
Rockingham County v. Luten Bridge Co., 280
Roth Steel Products v. Sharon Steel Corp, 188
rule, role in IRAC, 327
rule of avoidable consequences, 261
rules. See contract rules
Rules of Civil Procedure, 8(c) Affirmative
Defenses, 85
rules of interpretation
applying, 172-175
contra proferentem, 175

oS e

sale of goods

remedies for, 268-269

rule for, 294-295

UCC versus statute of frauds, 132
satisfaction, defined, 185. See also accord

and satisfaction

satisfaction clauses

commitments, 56

dealing with, 55-56

objective, 56

subjective, 56



sellers. See also remedies for sellers
claim of impracticality, 206
discharging performance of, 211-212
settlements by check, 198-200
Shute case, 299-300
special damages, stating claim for, 260
specific performance. See also equitable
remedies; performance of party
awarding, 286-287
considering, 286-287, 335
defined, 286
seeking, 268, 270
state law
applying in federal court, 16
deferring to, 17
varying model statutes in, 14-15
state rules, inferring, 17
statute of frauds, 119. See also oral
agreements
admission exception, 131-133
agreements past one year, 123
cautionary function, 122
challenging, 125
channeling function, 122
confirmation exception, 130
criticism of, 125
defined, 121-122, 344
determining transactions within, 122-124
evidence by writing, 331
evidentiary function, 122
exceptions in UCC §.2-201,130-133
finding exceptions to, 127, 129-130
fraud prevention, 122
leasing property, 123
main purpose rule, 129
modifications within, 190-191
mutual performance, 131
part performance, 129-130
performing the contract, 131
real estate transactions, 123
reliance, 129
restitution, 129-130
sales of $500 or more, 124, 126
satisfying, 126-127
specially manufactured goods, 131
suretyship agreements, 124
waiver doctrine, 131

statute of limitations, 54
statutes, 13-14
bringing contract claims, 84
business-to-business transactions, 82
changing rules by, 37-38
consumer transactions, 82
defined, 81
enacting, 33
FTC (Federal Trade Commission) Act,
82-83
multiple views of, 128
peer-to-peer, 82
private right of action, 83
state, 83
Stern, William and hizabeth (adoptive
parents of Bahy M), 96
subcontracting, 520
subjectiveevidence, considering, 180. See
alsa eidence
subjective intent, 26-27
subciantial performance
Cardozo test, 223
defined, 221
express conditions, 225
Get Smart test, 224
mathematical test, 222-223
Restatement test, 223
substantive unconscionability, 101-102
substituted contract, 197. See also
contracts
sufficient consideration, 50-51
supervening impracticability, 203
supplying terms, 152
suretyship agreements, 124, 129

oJ e

Taylor v. Johnston, 236-237
terms. See also writing
constructive, 152
finding, 331
finding for incomplete contracts, 151-154
getting in writing, 149
implied, 152
reasonable, 152-153
supplying, 152
Terms and Conditions, 214
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third parties
assignment of rights, 316-318
rights and duties, 315-316
third-party beneficiaries
banks as, 308
changing rights of, 311
creditor, 306-308
donor, 306, 308-309
enforcing promises, 335
express agreement, 311
identifying, 309-311
incidental, 309
intention of promise, 310-311
naming in contracts, 309-310
performance run to, 310
reliance, 311
securing rights of, 307
tortious interference, 336
warranty claims, 335
“Time is of the essence,” 224
tort claims, settlement of, 196
tort versus contract fraud, 112-113
tortious interference, 311-313, 336
torts
alienation of attentions, 312
defined, 63-64
encouraging, 94, 97-98
exculpatory clauses, 97
making claims for, 297
trade usage
example, 182
in hierarchy of meaning, 178
seeking, 176-177
tramp/wealthy man example, 48-49, 67
transaction costs. See also damages
awarding, 295-297
recovering, 296
transaction costs, accounting for, 253-254
transactions
business-to-business, 82
consumer, 82
leasing property, 123
peer-to-peer, 82
real estate and statute of frauds, 123
within statute of frauds, 122-124
UCC versus statute of frauds, 132
trial, selecting place of, 299-300

o lf o

UCC (Uniform Commercial Code), 33
Article 2, 83
Articles 1 and 2, 15
constructive conditions of exchange, 225
default rules, 15, 83
defined, 344
drafting of, 339
freedom of contract, 15
methodology, 60
overview, 14
principles, 15-16
remedies for breach, 267-269
statute of frauds, 126-127
supplementing with common law, 16
warranties. 159

UCC §
1-103¢L), 16, 85-86
1-2C1,60-91
1-201(b)(18), 268
1.201(b)(20), 154
1-302(b), 156-157
1-302(c), 157
1-303, 177-178
1-305, 268, 282
2-201(1), 124, 126, 190
2-201(2), 130-133
2-201(3)(a), 131
2-201(3)(b), 131-132
2-201(3)(0), 131
2-202, 176
2-205, 33, 37, 59-60
2-206, 37-38
2-207, 38-43
2-209(1), 188
2-209(2), 191
2-209(3), 190
2-209(4), 192
2-210(1), 319
2-210(2), 317
2-210(4), 322
2-302, 98-101
2-305, 153
2-308(a), 158
2-312(1), 160
2-312(2), 161
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2-314(1), 158

2-315, 162

2-601, 155, 226

2-607, 230

2-608, 294

2-609, 238-241, 321

2-610, 243

2-612, 226-227

2-615, 204

2-615(b), 209

2-704(2), 280

2-706, 282

2-706(1), 278

2-709(1)(a), 277-278

2-710, 283

2-7112(2), 271

2-713, 272

2-7114(2), 276

2-715(1), 275

2-7115(2)(a), 274

2-716(1), 270

2-719, 164, 167

2-719(2), 294

2-719(3), 260, 294-295

3-311, 198-200

action for the price, 277-278

additional terms, 38-40

admission exception, 131-135

Article 2 (sale of goods), 86

breach of warranty, 276

calculating damages. 2.1

calculating market dammages, 272-273

common law supplement, 16

completing manufacture of goods, 280

confirmation exception, 130

consequential damages, 260, 274-275

default rules, 157-158

demanding assurances, 321

Excuse by Failure of Presupposed
Conditions, 204

excuse of performance, 209

firm offer rule, 59

freedom of contract, 156-158

freely assigning rights, 317

freely delegating duties, 319

fungible units, 268

good faith, 154

hierarchy of meaning, 177-178

illegal unenforceable agreements, 90-91

implied warranty of fitness, 162

implied warranty of infringement, 161

implied warranty of title, 160

incidental damages, 275, 283

installment contracts, 226-227

liberally administered remedies, 282

limiting remedy for breach, 164, 294

lost profits, 282

modification consideration, 188

NOM (no oral modification) clauses, 191

parol evidence, 149

parol evidence rule, 147-149

perfect tender rule, 155, 226

performing the coriract, 131

prohibition of as<iginment, 322

reasonable tern.s, 153

remedies fer breach, 268

repudiaticn; 238-241, 243

resale daiages, 278

restivarion, 230

rcuacation of acceptance, 294

saie of goods, 124, 294-295

settlements by check, 198-200

specially manufactured goods, 131

specific performance, 270

statute of frauds, 124, 190

statutes, 37-38

unconscionability doctrine, 98-100

waiver doctrine, 192

warranty of merchantability, 158
ULC (Uniform Law Commission), 14
UNCISG (United Nations Convention on

Contracts for the International Sale of
Goods), 18, 132-133, 148

unconscionability doctrine

applying in UCC, 99-100

defined, 344

economist’s perspective, 101

explained, 98

procedural, 100-102

requirements, 102

substantive, 100-102
undue influence defense, 114
unforeseen events. See also impracticability

acts of God, 205

avoid the contract, 202

claims of impracticability, 202

after contract formation, 202-203

existing impracticability, 203
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unforeseen events (continued)
foreseeability test, 205
impracticability, 203-204
mistake defense, 202-203
nonoccurrence as assumption, 205
nonperformance and breach, 201-202
supervening impracticability, 203
Uniform Commercial Code (UCC), 33
Article 2, 83
Articles 1 and 2, 15
constructive conditions of exchange, 225
default rules, 15, 83
defined, 344
drafting of, 339
freedom of contract, 15
methodology, 60
overview, 14
principles, 15-16
remedies for breach, 267-269
statute of frauds, 126-127
supplementing with common law, 16
warranties, 159
Uniform Law Commission (ULC), 14
unilateral contracts, 36-37
unilateral mistake defense, evaluating, 317
unjust enrichment
defined, 71
finding, 74
implied-in-law contract, 72
unliquidated debt, defined, 344
unwritten terms. See nparol evidence rule
U.S. Constitution, contract law in, 83
usage of trade, defined, 344
used-car dealers
FTC rule, 167
implied warranty of merchantability,
161-162
promises made by, 140

oo

vagueness, defined, 170
void contract, defined, 86, 344

voidable contracts, 94. See also contracts,
defined, 86, 344
making with minors, 108-109

o[/ o

waiver
claiming to excuse condition, 231
defined, 191, 344
determining, 178-179
waiver doctrine, 131
applying to breach, 332
invoking for NOM (no oral modification),
191-192
warranties, 159-1C2. See also express
warranties
claims, 335
Magnuscn-voss Warranty Act, 167
makir: aisclaimers, 163-167
rule ot 162
warranty of merchantability, 158
vealthy man/tramp example, 48-49, 67
Webb v. McGowin, 73
Whitehead, Mary Beth (biological mother
of Baby M), 96
widget, defined, 31
Wigand, Jeffrey (scientist), 313
Williams v. Walker-Thomas Furniture Co.,
99, 101
Williston, Samuel (jurist), 48-49, 67, 143, 338
Wood v. Lucy, Lady Duff-Gordon, 55, 339
words, treatment of, 173
writing. See also contract terms
completeness of, 144
defined, 121-122
to satisfy statute of frauds, 126-127
signing for statute of frauds, 127



