INDEX

A
Abandonment of project, 123, 169, 231
Acceptance:
of bid, 52, 80, 86, 100
of defective work, 118-119, 141-143, 210
of final payment, 118, 177
of offer, 16, 99
Access to building site, 30, 52
Accord and satisfaction, 150-151, 167
Acts of God, 120-121, 174
Addenda, 53, 70, 141
Adjustment, equitable, 55-56, 164, 167,
168
Affirmative:
action, 52, 108
defenses, 12, 217-218
representation, 179-180
Agency:
authority. See Autharivy
principal, 21-23
ratification, 22—-23, 165-166
Allowances, 88
Alternative Dispute Resolution (ADR),
249-260
arbitration. See Arbitration
dispute resolution boards, 259
med/arb, 258
mediation, 257-258
mini-trials, 258
standing neutrals, 260
summary trials, 258
Ambiguity in the plans and
specifications, 55-57, 167, 172
latent, 55, 161
patent, 54, 55, 56, 161

American Arbitration Association
(AAA), 250-251, 254
American Institute of Architects (ATA):
A201, 60-61
arbitration provicions, 255
choice of law Clause, 10
coordination rzquirement, 103
extension of time, 120
initial decision maker, 257, 260
‘e sretation of contract
documents, 54
payment provisions, 118, 123,
148-149, 152, 155
required notice of defects, 213
site conditions, 175, 177-178
subcontractor provisions,
98, 101
termination provisions, 182-183,
186
waiver of consequential damages,
233-234
waiver of subrogation, 203
warranty, 212
A401, 100, 101-105
B101, 69-71, 74, 142, 233
Appellate court opinions, 4-5, 7, 267
Arbitration, 10, 119-120, 161,
230, 259
attorney’s fees, 253
award, 252-253
clauses, 250
costs, 254
hearing, 252
procedural rules, 251
schedule, 254
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Associated General Contractors of
America (AGC), 60, 62, 64-65
Authority, 21-22, 70
acts within scope of, 22, 140
actual, 21, 65
apparent, 21, 22, 165-166
express, 21, 139, 165
implied, 21, 139-140, 165
to issue changes, 165
to reject work, 142-143
ratification of. See Ratification

B
Bankruptcy:
automatic stay, 194
Code, 8
effect on mechanics’ lien, 194
estate, 150
Bar charts, 127, 137
Best value awards, 81-82
Betterment, 225-226
Bid:
Bond. See Bonds, bid guarantee
errors, 229
guarantee, 81, 206
package, 53, 78, 178
right to reject, 52, 79
security. See guarantee
shopping, 100
withdrawal of, 169,°1/5, 206-207
Bidder:
responsible, 77-79, 81, 109
responsive, 77-81, 83, 86
Bidding:
on incomplete design, 48, 95
pre-bid conference, 51, 175
private construction, 85-86
public construction, 77
unbalanced, 95-96
Bonding off. See Mechanic’s liens,
bonding off
Bonds,
bid guarantees, 91, 205-207
discharge of surety’s obligations, 205,
209-210

indemnity agreements, 209
payment, 206
filing suit on, 207
performance, 108
on subcontracts, 205
surety’s obligations under, 185-186,
256
surety’s rights under, 208-209
Brooks Act, 82-83

C
Causation, 248
actual, 24
proximate, 24
Certificate of:
cause for terminauion, 144, 183
in-balance loan. 36
insurance: 200
occupancy, 117,219
pavine it, 123, 148, 149, 152, 182
suustantial completion, 46, 62, 116,
117
Certification:
8(a) status, 110, 111
DBE firms, 112
Hubzone, 111
LEED, 71
SDB, 110
‘Woman-owned business, 111
Certified payroll, 90
Changes to the contract, 159-170
cardinal, 169
constructive, 161
ambiguities in the plans, 161
improper rejection of work, 162
notice requirements, 162, 163
owner’s direction of work, 162
extra work, 163, 166-168, 174
versus additional work, 163
Change orders:
authority to issue, 165
duty to perform the changed work,
166
notice of claim, 162, 164
pricing, 160-161



reservation of rights, 166
schedule adjustments, 161
Choice of law, 10, 11
Clause:
changes, in subcontracts, 168
differing site conditions. See Differing
Site Conditions
exculpatory, 230
flow-down / flow-up, 101
indemnification, 231
integration, 18
limitation of liability, 232
no-damage-for delay, 103, 216, 231,
257
specific versus general, 56
variation in estimated quantities, 177
Commencement of work prior to
contract, 65
Conditions:
general, 52-54, 56, 78, 100
AlA, 60-61
CMAA, 65
ConsensusDOCS, 64-65
EJCDC, 63, 65
other, 52
special. See supplementary
supplementary, 52, 68
Construction change directive, 160, 165,
166
Construction manageinent, 41, 65,
83-85
agency, 42, 65
at-risk (CMAR), 42-43, 65
Constructive:
acceleration, 124
change, 159, 161-165, 168
fraud, 92
notice, 31
Consultant:
bridging, 46
design criteria consultant, 46
geotechnical, 33
site evaluation, 32
Contracts:
ambiguous, 17, 19-20, 21
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custom form, 58-60
implied-in-fact, 236, 238
industry standard forms, 58-60, 64,
65,71, 100, 186
arbitration provisions, 257, 258,
260
change order provisions, 160, 161,
166
changes to, 70
contract administration provisions,
140, 143
standard provisions, 31, 33, 40, 68,
75,92, 102, 118, 172, 183, 211,
212,214
no-lien, 194
oral, 16-17, 68
reformation o: 150
rescission ¢f, 130-181
Contract.administration, 139-144
A/Ex
vavility, 140, 142
1ight to stop work, 142
role, 139
ATA B101 provisions, 142
change order requests, 144
requests for information,
interpretations, and
clarifications, 144
site visits and inspections, 141
Contract Disputes Act of 1978,
154
Contract interpretation:
conflicts between the documents,
54
course of performance and prior
dealings, 20, 21
custom and usage, 20, 21
integration, 18
interpretation against drafter, 56
order of precedence, 54
parol evidence, 18-20
reasonable interpretation of the entire
contract, 20
specific over general, 56
written over printed, 56
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Cost-Plus Contracts:
audit rights, 93
contractor’s overhead and profit, 92
estimates, 92-93
guaranteed maximum price, 43, 45,
93,94, 98, 162
heavy equipment, 91
labor, 90
small tool allowance, 91
subcontracted work, 90
reasonableness of costs incurred, 91
timely payment discounts, 93
Court:
federal system, 5
of Federal Claims, 5, 80
state system, 5, 6
Supreme, 4-7, 108, 136, 165, 171,
214, 240
Critical Path Scheduling:
activity logic, 128
arrow diagramming, 128
as-planned (baseline) schedule, 129
calculation of the critical
path, 131
estimating extensions of time, 136
float, 130
multiple calendars, 131
precedence diagrammirng; 129
resource leveling, 132
schedule updates; 13~
scheduling specifications, 131

D
Damages:
compensatory, 23, 25, 221, 235, 247
consequential, 222-224, 235, 240
waiver of, 227, 230, 233, 248, 253

delay, 50, 116, 122-123, 136, 214, 224,

229
direct, 221-222, 228
Eichleay, 227
liquidated, 114, 116, 119, 122-125,
224,250, 253
mitigation of, 183-184, 223, 226
recovery without an express contract

implied-in-fact contracts. See
Quantum meruit

reliance interest. See Promissory
estoppel

restitution interest. See Unjust
enrichment

Date of commencement, 114-115
Defective construction:

A/E’s liability, 216

affirmative defenses, 217

latent, 118

notice requirements, 213

owner’s claims against the contractor,
212

patent, 119

warranties, 212

Delay analysis:

as-planned! versus as-built, 134
collapsed as-built, 134

expert witness testimony, 135
iniyacted as-planned, 134
votal time analysis, 133
windows analysis, 135

Delays:

compensable, 119, 120
concurrent, 122
determining liability, 120
due to weather, 121
excusable, 119-120
inexcusable, 119-120

Design agreement:

A/E’s compensation, 71
bidding/negotiation phase, 6970
construction documents phase, 69
construction phase, 69-70
design development phase, 69
designing to the owner’s budget, 74
ownership of the design documents, 75
schematic design phase, 69
selection of design professional in
public contracting. See Brooks
Act
services
additional, 71
basic, 71



Design-bid-build, 3941, 43, 47-48,
77, 87

alternatives to, 83

contracts, 33, 105, 194, 242
Design-build: 4346, 48, 83, 85

advantages and disadvantages, 45
DFARS regulations, 85
Differing site conditions, 171-180

claims

notice of, 177
waiver of, 177

disclaimer of warranty, 175

duty to investigate, 175

limitations on claims, 174

Type I conditions, 172-174

Type II conditions, 172-174
Discovery rule, 217
Dispute prevention:

project specific partnering, 260

reasonable allocation of risk, 260
Duty to:

award contract to lowest bidder, 78

cooperate, 102

coordinate, 102

make a site inspection, 175

E
Easement, 15, 30-32, 192
Economic Loss Doctrine:
claims of defective censtruction
services, 244
damage to other property, 244
defective
construction products, 243
construction services, 244
design services, 245
exceptions, 242
policy considerations, 240-241
risk of harm exception, 246
strict application, 242
Economic:
damages, 240, 242, 248
waste, 224-225
Engineer-Procure-Construct
(EPC), 46
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Engineers Joint Contract Documents
Committee (EJCDC), 32, 59,
62-63, 64, 72

Environmental Protection Agency, 2,
111

Errors in the bid documents:

latent, 55
patent, 54, 55-56, 161, 215
failure to notify owner of, 212
Executive order, 4, 108
Expert witness testimony, 73,

135-136

F

Failure to disclose superior knowledge,
179

False claims:
federal act. 175
liabilityteor, 156
prosecyiion of, 156
staizacts, 157
Facutrack construction, 4748
Federal:
Acquisition Regulations (FAR),
84-85, 89, 109, 121, 142,
164, 166
Arbitration Act, 250-253
Rules of Evidence, 136,252
Final:
completion, 117
payment, 117-118, 193
Financing:
bond, 37
construction loans, 36
evidence of, 153,182
Fixed-price contracts, 86, 87-89, 93-94,
98, 147
allowances, 88
index pricing, 89
material price escalation clauses, 88

G

General Accounting Office (GAO), 80

Geotechnical baseline summary
report, 178
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H

Hazardous substances, 178

I
Indemnification, 30-31, 197, 199
agreements, 230-232
Initial Decision Maker (IDM), 70, 145,
183, 257-258, 260
Inspection:
contractor’s duty to make, 175
lender’s failure to conduct, 153
Insurance, 197-204
builder’s risk, 200
commercial general liability, 198-200
additional insured, 200
bodily injury and property damage,
198
exclusions to coverage, 199
first party versus third party, 197-198
professional liability (E&O), 201
workers’ compensation, 201
wrap-up programs, 202
Integrated Project Delivery (IPD), 47
Intentional torts, 23
See also Misrepresentation,
intentional
International Building Code, 39

J

Joint:
check agreements, 152
payee, 152

L
Law:
agency, 21-22
civil, 11
common, 6
contract, 15-17
criminal, 11
tort, 23-28
Legal doctrines, 9
Letter of intent, 66
Liability, limitations of:
exculpatory clauses, 230

indemnification agreements, 231
limitation of liability clauses, 232
no-damage-for-delay clauses, 230
waiver of consequential damages,
227,230, 233, 248, 253
Lien release. See Mechanic’s lien, waiver
Lien waiver. See Mechanic’s lien, waiver
Loss of productivity, proving:
industry standards and studies,
228-229
jury verdict method, 230
measured mile, 228
modified total cost method, 229
should-cost estimates, 228
total cost method 729

Mechanic’s i.ens, 187-194
bonding <if, 191
effect-of bankruptcy on, 194
enlorcement, 190
vor materials, 189
for services, 189
interests subject to, 191
on public property, 195
priorities, 190
procedures for filing, 188
subcontractor and supplier claims,
192
waiver
conditional, 193
final, 193
partial, 193
unconditional, 193
Milestones, 125
Miller Act, 196, 210
Minority and disadvantaged business
programs:
agency DBE, 111
HUBzone, 111
Section 8(a), 110, 111
woman-owned business,109, 110,
111-112
Misrepresentation:
of site conditions, 179



intentional, 23, 28, 92, 179

negligent, 23, 28, 92, 179, 247-248
Multiple prime projects, 41, 42, 48

coordination of contractors on, 103

Mutual:

agreement to terminate contract, 181

assent, 16, 181

consideration, 150

mistake, 179, 180

obligation to cooperate, 102

waiver of consequential damages,

222,224,233-234

N

Negligence, 12, 15, 18, 23-24
comparative, 26
contributory, 26
damages for, 10, 25, 26
defenses, 26
elements, 12, 24-25
gross, 25
ordinary. See simple
per se, 26-27
proof, 24-25, 248
simple, 25

(0)
Owner’s program, 68, 69. 74

P
Pacing, 122
Plans and specifications:
defective, 10, 28, 40
interpretation of, 70
ownership of, 75-76
warranty of, 73, 179
Privity:
contractual, 16, 43, 242-243, 245, 248
lack of, 106, 188, 234, 246-247, 254
statutory, 188
Professional standard of care, 71-74,
140, 201, 245-246, 255
contractual, 72
proving violation of, 73
implied warranties, 73

INDEX 285
Progress payments, 147-148
application for, 148
approval of, 143
certification of, 148
schedule of values, 147
subcontractor’s, 103
Promissory estoppel, 235-237
subcontractor bids, 99
Prompt Payment Acts, 154-155
payment on private
construction, 155
payment on subcontracts, 154
Public Private Partnerships,
48-49

Q
Quantum meruit. 169, 235, 236-238

Quasi contract, 236

R
Ratiticadon, 22-23, 165-166
Kecuest for information (RFI), 65, 70,
140, 144, 216
Res ipsa loquitur, 27
Restatements of the law, 7-8, 247
Restrictions on use of property, 31
Retainage, 149-150
claims on, 150
payment of subcontractor’s, 150
release of, 116
Right to finish early, 124

S
Spearin Doctrine, 171, 214-216
application, 214
limitations, 215-216
warranty of plans and specifications,
10, 40, 57, 73, 179
Specific performance, 234
Specifications:
defective, 20, 57, 101, 159, 179, 214—
215, 247-248
design, 44, 57, 215
performance, 46, 57, 67, 215
Stare decisis, 7
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Statute of: effect of arbitration on, 256
frauds, 17 obligations on:
limitations, 82, 213, 217-219, 234, bid bond, 206
257 payment bond, 105, 115, 205

repose, 82, 217-219
Stop notices, 195-196
Strict liability, 23, 27-28
Subcontract: T

performance bond, 185-186, 208
rights of, 183, 208-209

assignment of, 66, 98, 107, 183

changes, 168

conditional assignment to the owner,
107

incorporation by reference, 100

liquidating agreements, 106

pass-through of claims, 106

pay if paid versus pay when paid,
104-105, 168

Subcontractor:

bids, 98

claims against the owner, 105

duty to cooperate, 102

first tier, 54

owner’s control over selection, 98

payment, 103, 154

retainage, 150

right to enforce bid, 100

second tier, 54

versus supplier, 97

Submittals, review and approval of, 70,

140, 216, 23~

Subrogation, 150

waiver of, 202-203

Substantial completion: 116-117, 123,
217-218

achieving, 115, 117, 223

certification of, 46, 62, 140, 148

significance of, 116

waiver of date of, 115

waiver of defects, 119

warranty of work, 212

Summary judgment, 12-13, 257

Surety:

claim on retainage, 150
discharge of obligations, 209

Termination:
A/E’s role in termination of
contractor, 144
by contractor for cause, 182
by owner for cause, 183
contractual provisions, 182
for convenience, 58 74, 181, 186
notice and opporiunity to
cure, 183
of construction contract,
181.-185
of ¢on ractor for cause, 182
o7 dusign agreement, 76
vaie of the performance bond
security, 185
unilateral, 181
wrongful, 184
Third-party beneficiary,
17, 58, 107
Time for completion, 114
Time is of the essence, 113114
Title:
insurance, 152-153
insurers, 153
search, 31, 153, 194
services, 189
to property, 15, 31, 187-188
Trust fund statutes, 195
Turnkey construction, 47

U

Uniform Commercial Code (UCC), 9,
97, 151

Unit-price work, 94-95, 147,
162,177

Unjust enrichment, 236-238
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\% responsibilities, 117
Value engineering, 40, 68 theory, 239, 240, 243
of work, 149, 212-213, 208
W Waiver of:
Warranty: arbitral rights, 255-256
of plans and specifications, 57, 174, claims, 118-119, 177
214-216 consequential damages, 222, 224, 230,

breach of, 179 233-234, 248

express, 212 defects, 119

implied, 73, 115, 176 notice requirement for claim, 163

period, 212 time for completion, 115
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