
Index
• Numerics •
50 percent states, 60

• A • 
accountants, suing, 260–261
active websites, 281
acts of God, 265
actual cash value, 72–73
actual notice

contract cases, 230
of defective conditions, 273

address of defendant, determining, 86–87
adjournment

marking the case as fi nal, 157–158
motion for, 197
notifying your opponent, 155–157
overview, 154–155
reasons for, 156
requesting, 154–155

admissions
exception to hearsay rule, 207
response to service, 134

ADR (alternate dispute resolution). See 
also settling out of court

considering, 313
defi nition, 119
methods of, 120. See also specifi c methods

affi davits, in place of witnesses, 183–184
affi rmative defense

defi nition, 112
response to service, 134, 135

affi rming original decision, 306
affi x and mail, service of process, 110
agoraphobia, 174
agreements that are not contracts, 50–51
airlines, contract cases, 242–243
allegations, 159
allocution, 126–127
allowed by statute, arbitration, 123
alternate dispute resolution (ADR). See 

also settling out of court
considering, 313
defi nition, 119
methods of, 120. See also specifi c methods

answer, response to service, 132
appeals

affi rming original decision, 306
after a win, 303–304
appellants, 304
appellees, 304
cost, 302–303
modifying original decision, 306
monitoring status of, 305
motions for, 199–200
petitioners, 304
possible results, 306
posting a bond, 304–305
preparing for, 310
respondents, 304
right to, determining, 301–302
time limits, 300–310
using a lawyer for, 305–306

appearance, importance of, 141–143, 312
appellants, 304
appellees, 304
applications. See also request for

for adjournment, 197
for appeal, 199–200
cross-motions, 195
defi nition, 193
delaying for discovery, 198
for dismissal, 197–198
failure to respond, 215–216
overview, 194–196
post-trial, 195, 199–200
pre-trial, 195, 196–198
in response to service, 135–136
to restore a case, 200
timing, 195
during trial, 195, 198–199

arbitration
allowed by statute, 123
awards, 121
binding, 122–123
by contract, 122–123
decisions, 121
defi nition, 121
hearings, 122
of lemon laws, 123
no record, 122
non-binding, 122–123
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arbitration (continued)
overview, 121
through the court system, 122

arbitration clauses
binding arbitration, 280
Internet agreements, 280–281
non-binding arbitration, 281
overview, 123–124
trial de novo, 281

arbitrator, as judge in small claims court, 148
Arnheim, Michael, 184
asked and answered, objection, 203
assault, 53, 56
assumed names, 86
assumption of risk, 61
attaching bank accounts, 293–294
attitude, importance of, 315–316
attorney at law, 177
attorney-in-fact, 175, 177
attorneys

allowed in small claims court, 133–134
for appeals, 305–306
choosing, 41–42
doing without, 9, 314
fi nding, 41–42, 57
without formal education, 108
help for legal services, 27
hiring after start of trial, 37
hiring for one purpose, 37
as judge in small claims court, 147
Lincoln lawyers, 108
personal injury, 57
pro se representation, 27
prohibited, 9, 39
refusing your case, 36
representing yourself, 27, 35–36
requirements for, 15
response to service, 133–134
retainers, 42
right to representation, 27
self represented part, 27
services provided by, 36–38
suing, 260–261, 270–272
transactional, 41
unbundled legal services, 37

attorneys, fees
contingency agreements, 43–44
cost benefi t trade-off, 9
fl at-fee agreements, 45–46
free legal services, 46
hourly agreements, 44–45
versus potential claims, 9

attorneys, recognizing the need for
defendant has a lawyer, 37–39
suing a corporation or business, 39–40
suing a government agency, 40

awards from arbitration, 121

• B •
bailee, 247
bailments, 247–250
bailor, 247
bank accounts, attaching, 293–294
bankrupt defendants, collecting judgments 

from, 33, 298
battery, 53–54, 56
being sued. See defendants
best evidence rule, 208–209
beyond a reasonable doubt, 162
binding arbitration, 122–123, 280
blaming the clerk, 97
blunders to avoid, 313–316
borrowed money, suing over, 251–254
breach of contract

defi nition, 19, 48
intentional torts, 19. See also tort cases

broken engagements, suing over, 255–256
burden of proof

beyond a reasonable doubt, 162
clear and convincing evidence, 162
overview, 161–162
preponderance of the evidence, 162

business records, exception to hearsay 
rule, 207

business transactions, contract cases, 
235–240

businesses as defendants, 88–89

• C •
calendar

calling, 145
defi nition, 144
in judgments, 288
reviewing, 141–144

car accidents
compensatory damages, 71–72
monetary jurisdiction of the court, 29

cars, contract cases, 240–242
caveat emptor, 279
certifi ed mail

refusing, 131
service of process, 106–107
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331331 Index

circumstantial evidence, 163
citizen, as judge in small claims court, 147
civil suits

areas covered, 19–21
versus criminal cases, 18–21

claimant. See plaintiff
clear and convincing evidence, 162
clerk of the court

arranging for an interpreter, 99–100
attitude towards, importance of, 315–316
blaming, 97
fi ling online, 98
getting off on the right foot with, 96
improving your odds of winning, 311
informational materials, 97
persons with disabilities, 100–101
preparing to meet with, 97
requesting a jury trial, 98–99
required information, 98–101
rules for dealing with, 95
rules for senior citizens, 100
showing respect for, 96

click-through agreements, 276–279
click-wrap agreements, 276–279
collecting judgments. See judgments, 

collecting
comparative negligence, 60–61
compensatory damages

actual cash value, 72–73
car accidents, 71–72
in contract cases, 68–69
damage to personal property, 71–73
defi nition, 68
loss of enjoyment of life, 70
in negligence cases, 69–73
pain and suffering, 69–71
personal injury, 69–71
psychological damage, 70–71
role of insurance, 73

complaint, 132
complaint forms, 94
complete on its face, 210
complete written agreements, 210
condition precedent, 31
condominium boards, contract cases, 

230–232
consequential damages, 68, 73
conspicuous service, 105, 110
constructive notice

contract cases, 230
of defective conditions, 273

contempt of court, 150
contingency agreements, lawyer fees, 43–44
continuance, requesting, 154–155

contract cases. See also suing; tort cases
against accountants, 260–261
actual notice, 230
agreements that are not contracts, 50–51
airlines, 242–243
breach of contract, 48
business transactions, 235–240
cars, 240–242
collecting wages, 246–247
compensatory damages, 68–69
condominium boards, 230–232
constructive notice, 230
contracts to commit crimes, 51
against doctors, 261–262
exculpatory clauses, 52–53
health clubs, 259–260
homeowner’s associations, 230–232
against lawyers, 260–261
lemon laws, cars, 240–242
lemon laws, pets, 258–259
lost or damaged luggage, 242–243
moving companies, 243–245
oral contracts, 48–49
for professional services, 260–262
real estate down payments, 232–234
refunds, 246
releases, 52
social agreements, 50–51
specifi c performance, 25
statute of frauds and perjuries, 49
unlicensed businesses, 235–240
warranties, 246
written contracts, 49–50

contract cases, landlord/tenant
evicting tenants, 226–230
failure to pay rent, 229
leases, 226, 228
maintaining records, 223–224
material breach of lease, 228
non-material breach of lease, 228
recovering cost of repairs, 224–225
recovery of possession, 227–230
security deposits, 220–225
surrendering the keys, 224
use and occupancy, 229
wrongful eviction, 227

contracts. See also Internet agreements
arbitration agreement, 122–123
bailments, 247–250
breach of, 48
defi nition, 48
implied, 276
required language and clauses, 239
terms of Internet agreements, 276–279
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contributory negligence, 60–61, 72
conversion, 55–56
costs

appeals, 302–303
of expert witnesses, 187–188
fi ling fees, 16, 101–102
of repairs to real property, recovering, 

224–225
of service of process, 107
statutory, 80

costs, lawyer fees
contingency agreements, 43–44
cost benefi t trade-off, 9
fl at-fee agreements, 45–46
free legal services, 46
hourly agreements, 44–45
versus potential claims, 9

counsel. See lawyers
counterclaims

examples, 113–115
response to service, 135

court clerk
arranging for an interpreter, 99–100
attitude towards, importance of, 315–316
blaming, 97
fi ling online, 98
getting off on the right foot with, 96
improving your odds of winning, 311
informational materials, 97
persons with disabilities, 100–101
preparing to meet with, 97
requesting a jury trial, 98–99
required information, 98–101
rules for dealing with, 95
rules for senior citizens, 100
showing respect for, 96

courtroom etiquette
appearance, importance of, 13, 141–143
calendar, reviewing, 141–144
calling the calendar, 145
docket, reviewing, 141–144
entering the court, 144–146
overview, 146–147

credibility of witnesses, 184–185
credit card agreements, 279
creditors, 32
criminal cases vs. civil suits, 18–21
cross-claims

examples, 116–117
response to service, 135

cross-examination, 179–180, 183
cross-motions, 195
curing contempt, 292

• D •
d/b/a (doing business as), 86, 89
damages

collecting additional monies, 79–80
consequential, 68, 73
date of judgment, 80
from deceptive practices, 76
defi nition, 250
element of proof, 58–59
establishing, 312, 316
expenses, collecting, 80–81
interest on awards, 79–80
liquidated, 77–78
liquidated debt, 78–79
mitigating, 81–82
nominal, 68, 74–75
to personal property, 71–73
picking a dollar amount, 62
prevailing party, 81
property value, proving, 274
punitive, 68, 75–76
statutory costs, 80
treble, 76
unliquidated debt, 78–79

damages, compensatory
actual cash value, 72–73
car accidents, 71–72
in contract cases, 68–69
damage to personal property, 71–73
defi nition, 68
loss of enjoyment of life, 70
in negligence cases, 69–73
pain and suffering, 69–71
personal injury, 69–71
psychological damage, 70–71
role of insurance, 73

date of judgment, 80
deceptive practices, damages from, 76
decision of the judge. See verdicts
decisions in arbitration, 121
declaration against interest, 208
defamation, 54
default judgments, 214–216
default notices, 289
defendants

address, determining, 86–87
affi rmative defense, 112
assumed names, 86
businesses, 88–89
cases involving minors, 91
counterclaims, 113–115
in counterclaims, 113
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333333 Index

cross-claims, 116–117
d/b/a (doing business as), 86, 89
for-profi t corporations, 89
identifying, 87–88
individual versus business, 87–88
nonprofi t corporations, 89
notifi cation of suit. See service of process
personal jurisdiction over, 85–86
persons with disabilities, 91
present in court, 86–87, 93
presenting evidence, 172
reply to counterclaim, 113
Sergeant Schultz defense, 112
in suits, 85–86
third-party complaints, 115–116
tracking down, 89–90
underestimating, 316
as witness, 176–178

defendants, response to service. See also 
service of process

admission, 134
affi rmative defense, 134, 135
answer, 132
complaint, 132
counterclaim, 135
cross-claim, 135
denial, 134
getting a lawyer, 133–134
ignoring a summons, 130–131
interim relief, 135
making a motion, 135–136
oral answer, 134
overview, 129–130
pleadings, 132
refusing certifi ed mail, 131
settling, 132–133
summons, 132
third-party action, 135
unclaimed mail, 131
undeliverable mail, 132
written answer, 134–135

defi nition counterclaims, 113
delaying for discovery, motion for, 198
denial, response to service, 134
dental malpractice, tort cases, 269–270
direct evidence, 163
direct examination, 179–180
discontinuing a case, with/without 

prejudice, 29. See also stopping a case
discovery delay, motion for, 198
discovery process, 164–166
dismissal

decision reserved, 199
motion for, 197–198

overview, 213–214
on prima facie grounds, 199
with/without prejudice, 214

docket
calling, 145
defi nition, 144
in judgments, 288
reviewing, 141–144

docketing judgments, 288–289
doctors, suing, 261–262
documentary evidence, 159
documents, as evidence, 171–172
dog bites, tort cases, 268–269
doing business as (d/b/a), 86, 89
down payments, real estate, 232–234
dressing for court, 141–143, 312
driveways, tort cases, 267–268
dying declarations, 208

• E •
e-evidence, 283–284
E-Sign Act (Electronic Signatures in Global 

and National Commerce Act), 284
e-signatures, 278–279
electronic devices, containing evidence, 170
encumbering real property, 295–296
engagement rings, return of, 255–256
entering a judgment, 127
equity cases, 25–26
equity claims, 25–26
equity compensation

classes of cases, 24
equity cases, 25–26
equity claims, 25–26
injunction, 25
law cases, 24–25
monetary jurisdiction of the court, 24
monetary rewards, 24–25
overview, 23–26
replevin, 25
return of personal property, 25
specifi c performance, 25

escrow agents, 233
evicting tenants, 226–230
evidence

allowing over an objection, 203–204
best evidence rule, 208–209
burden of proof, 161–162
complete on its face, 210
complete written agreements, 210
defi nition, 160
demand for a physical examination, 166
direct versus circumstantial, 163
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evidence (continued)
discovery process, 164–166
documentary, 159
establishing a prima facie case, 161–162
notice to admit, 166
notice to produce, 166
oral depositions, 165
parol evidence rule, 209–210
rules of, 160–161
subpoenaing information, 166–168
testimonial, 159
written interrogatories, 165

evidence, hearsay rule
admissions, 207
business records, 207
declaration against interest, 208
dying declarations, 208
exceptions to, 207–208
excited utterance, 208
medical records, 208
overview, 205–207
prior inconsistent statements, 207

evidence, presenting
from the defendant, 172
documents, 171–172
from electronic devices, 170
failure to focus, 314
photographs, 169–171

example parte communication, 155–157
exceptions to hearsay rule, 207–208
excited utterance, 208
exculpatory clauses, 52–53
exhibits, preparing, 151–152
expenses, collecting, 80–81
expert witnesses. See also witnesses

cost of, 187–188
establishing credentials, 188–190
overview, 186–187
required, 186–187

• F •
facts, gathering, 93–94
failure to appear

at trial, 200
witnesses, 191–192

false imprisonment or arrest, 55
falsus in uno, 184
fault, determining

50 percent states, 60
assumption of risk, 61
comparative negligence, 60–61
contributory negligence, 60–61, 72

elements of proof, 58–59
last clear chance, 61–62

fax communication, 156
fences, tort cases, 267
fi duciary, 233
50 percent states, 60
fi ling fees

paying, 101–102
small claims court versus regular court, 16

fi ling online, 98
fi nal markings, 157–158
fi rst class mail, service of process, 106–107
fl at-fee agreements, lawyer fees, 45–46
fl oods, causes of, 272–274
FOIL (Freedom of Information Law), 273
football monopoly, 75
for-profi t corporations, as defendants, 89
free legal services, 46

• G •
garnishing wages, 292–293
general jurisdiction, 22
going to court. See also small claims court

assembling proof, 17
committing resources, 17
deciding who to sue, 17
evaluating your decision, 16–18
identifying your desired outcome, 17
privacy issues, 17
validity of your argument, 17–18

government, suing
condition precedent, 31
governmental immunity doctrine, 40
need for a lawyer, 40
notice of claim, 30
overview, 29–31
sovereign immunity, 30

gratuitous bailment, 248
gross negligence, 248

• H •
health clubs, contract cases, 259–260
hearings, arbitration, 122
hearsay rule

admissions, 207
business records, 207
declaration against interest, 208
dying declarations, 208
exceptions to, 207–208
excited utterance, 208
medical records, 208
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overview, 205–207
prior inconsistent statements, 207

help for legal services, 27, 97
homeowner’s associations, contract cases, 

230–232
hostile witnesses, 181
hourly agreements, lawyer fees, 44–45

• I •
icons used in this book, 4
impairment of credit, 289
impeaching witnesses, 184–185
implied contracts, 276
indemnifi cation, 117
information subpoena, 292–293, 297–298
injunction, 25
inquest judgments, 216
inquests

categories of, 216
clerk, 216
by the court, 216
defi nition, 145
on papers, 216

insurance, role in damages, 73
intentional torts. See also tort cases

assault, 53, 56
battery, 53–54, 56
conversion, 55–56
defamation, 54
defi nition, 19, 53
false imprisonment or arrest, 55
libel, 54
slander, 54
transferred intent, 56
trespass to personal property, 55–56

interest on awards, 79–80
interim relief, 135
Internet agreements. See also contracts

active websites, 281
applicable state laws, determining, 283
applicable statutes, 284
arbitration clauses, 280–281
click-through agreements, 276–279
click-wrap agreements, 276–279
contract terms, 276–279
credit card agreements, 279
criteria for suing, 282–283
e-evidence, 283–284
E-Sign Act, 284
e-signatures, 278–279
implied contracts, 276
keeping copies of, 277
online issues, examples, 278–279

overview, 275–276
passive websites, 281
place of performance, determining, 281–282
recommended clauses, 278
records, 279
UETA (Uniform Electronic Transactions 

Act), 284
interpreter, arranging for an, 99–100
interviewing witnesses, preparing for, 

151–152

• J •
judge’s decision. See verdicts
judges in small claims court

actual judges, 147
arbitrator, 148
lawyer as, 147
magistrate, 148
requesting an actual judge, 148–149
requesting recusal, 149–150
trained citizen as, 147

judgment proof, 127, 289
judgments

docketing, 288–289
entering, 127

judgments, collecting
attaching bank accounts, 293–294
from bankrupt defendants, 298
curing contempt, 292
default notices, 289
encumbering real property, 295–296
enforcement processes, 290–296
garnishing wages, 292–293
impairment of credit, 289
information subpoena, 292–293, 297–298
levying on personal property, 295
levying on real property, 295–296
locating assets, 296–298
notice to cure, 289
overview, 288–289
payment plans, 289–290
satisfaction of judgment, 290
slander of title, 296

jurisdiction
defi nition, 22
general, 22
limited, 22
over defendants, 85–86, 104
special, 22
subject matter, 22

jurisdiction, monetary
defi nition, 24
exceeding, 26–29
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jurisdiction, monetary (continued)
general limitations, 9
reducing your claims amount, 27–28
splitting your claim, 28–29

jury trial, requesting, 98–99

• K •
keys, surrendering, 224

• L •
laches, 48. See also statute of limitations
landlord/tenant disputes

evicting tenants, 226–230
failure to pay rent, 229
leases, 226, 228
maintaining records, 223–224
material breach of lease, 228
non-material breach of lease, 228
recovering cost of repairs, 224–225
recovery of possession, 227–230
security deposits, 220–225
surrendering the keys, 224
use and occupancy, 229
wrongful eviction, 227

last clear chance, 61–62
law cases, 24–25
law of torts. See torts
law versus equity compensation

classes of cases, 24
equity cases, 25–26
equity claims, 25–26
injunction, 25
law cases, 24–25
monetary jurisdiction of the court, 24
monetary rewards, 24–25
overview, 23–26
replevin, 25
return of personal property, 25
specifi c performance, 25

lawyers
allowed in small claims court, 133–134
for appeals, 305–306
choosing, 41–42
doing without, 9, 314
fi nding, 41–42, 57
without formal education, 108
help for legal services, 27
hiring after start of trial, 37
hiring for one purpose, 37
as judge in small claims court, 147
Lincoln, 108

personal injury, 57
pro se representation, 27
prohibited, 9, 39
refusing your case, 36
representing yourself, 27, 35–36
requirements for, 15
response to service, 133–134
retainers, 42
right to representation, 27
self represented part, 27
services provided by, 36–38
suing, 260–261, 270–272
transactional, 41
unbundled legal services, 37

lawyers, fees
contingency agreements, 43–44
cost benefi t trade-off, 9
fl at-fee agreements, 45–46
free legal services, 46
hourly agreements, 44–45
versus potential claims, 9

lawyers, recognizing the need for
defendant has a lawyer, 37–39
suing a corporation or business, 39–40
suing a government agency, 40

leading questions, 180–183
leases, 226, 228
leash laws, 268–269
legal malpractice, tort cases, 270–272
legal papers

complaint forms, 94
summons and complaint, 48

legal papers, serving. See also defendants, 
response to service

affi x and mail, 110
answer, 132
certifi ed mail, 106–107
complaint, 132
conspicuous service, 105, 110
defendant denies receipt of, 111
on defendants who have moved, 106
defi nition, 104
failure to respond, 215
fi rst class mail, 106–107
last resorts, 111–112
mail, 105–107
nail and mail, 110
notice of postponement, 155–157
to other than the defendant, 108–109
overnight mail, 106–107
overview, 104
personal delivery, 105, 107–108, 110–111
personal jurisdiction, 104
pleadings, 132

35_9781118424445-bindex.indd   33635_9781118424445-bindex.indd   336 3/6/13   1:12 PM3/6/13   1:12 PM

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



337337 Index

priority mail, 106–107
reasonable methods of service, 112
recovering cost of, 107
registered mail, 106–107
substituted service, 105, 108–109
summons, 132
traverse hearing, 111
unclaimed mail, 106
undeliverable mail, 106
via third party delivery, 107–108

legal services, unbundled, 37. See also 
lawyers

lemon laws
arbitration, 123
overview, 240–242
pets, 258–259

levying on
personal property, 295
real property, 295–296

liability
element of proof, 58–59
establishing, 59

libel, 54
licensing businesses, 235–240
limited jurisdiction, 22
Lincoln lawyers, 108
liquidated debt, 78–79
listening, importance of, 315
litigators. See lawyers
local variations on small claims court. See 

state variations on small claims court
locating assets, 296–298
location of the case

choosing, 91–93, 310
settling out of court, 126–127

losing, reasons for, 212–213
loss of enjoyment of life, 70
luggage, lost or damaged, 242–243
lying, witnesses, 190–191

• M •
magistrate, as judge in small claims 

court, 148
mailing service of process, 105–107
making a record

defi nition, 152–153
no record, 122
off the record, 154
types of records, 153–155

malpractice
suing for, 186
title abstractors, 296

malpractice, tort cases
dental, 269–270
legal, 270–272
overview, 269
veterinarian, 270

marking a case as fi nal, 157–158
material breach of lease, 228
material facts, 185
mediation, 120–121
medical records, exception to hearsay 

rule, 208
minors, cases involving, 91
mistakes to avoid, 313–316
mitigating damages, 81–82
modifying original decision, 306
monetary claims limitations. See monetary 

jurisdiction of the court
monetary jurisdiction of the court

defi nition, 24
exceeding, 26–29
general limitations, 9
reducing your claims amount, 27–28
splitting your claim, 28–29

monetary rewards, 24–25
motions. See also request for

for adjournment, 197
for appeal, 199–200
cross-motions, 195
defi nition, 193
delaying for discovery, 198
for dismissal, 197–198
failure to respond, 215–216
overview, 194–196
post-trial, 195, 199–200
pre-trial, 195, 196–198
in response to service, 135–136
to restore a case, 200
timing, 195
during trial, 195, 198–199

moving companies, contract cases, 243–245

• N •
nail and mail, service of process, 110
negligence

comparative, 60–61
compensatory damages, 69–73
contributory, 60–61, 72
description, 56–57
gross, 248
ordinary, 248, 249
slight, 248
tort cases, 19
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negligence actions, 19
NFL (National Football League), 75
no foundation objection, 202
no record, 122
nominal damages, 68, 74–75
non-binding arbitration, 122–123, 281
non-material breach of lease, 228
nonprofi t corporations, as defendants, 89
notice of claim, 30
notice to admit, 166
notice to cure, 289
notice to produce, 166
nuisances, 266

• O •
objections

allowing evidence over an objection, 
203–204

overruling, 203
ruling on, 203–204
sustaining, 203

objections, raising
asked and answered, 203
examples, 202–203
no foundation, 202
overview, 201
purpose of, 201–202
relevancy, 203

off the record, 154
oral agreements, 127
oral answer, response to service, 134
oral contracts, 48–49
oral depositions, 165
ordinary negligence, 248, 249
original jurisdiction, 22
out of court settlement

allocution, 126–127
choosing a location, 126–127
entering a judgment, 127
judgment proof, 127
oral agreements, 127
overview, 125
response to service, 132–133
so ordering, 126
spelling out the settlement terms, 127–128
stipulations, 126
trial on the merits, 127

outcome. See verdicts
overnight mail, service of process, 106–107
overruling objections, 203

• P •
pain and suffering, 69–71
papers, serving. See also defendants, 

response to service
affi x and mail, 110
answer, 132
certifi ed mail, 106–107
complaint, 132
conspicuous service, 105, 110
defendant denies receipt of, 111
on defendants who have moved, 106
defi nition, 104
failure to respond, 215
fi rst class mail, 106–107
last resorts, 111–112
mail, 105–107
nail and mail, 110
notice of postponement, 155–157
to other than the defendant, 108–109
overnight mail, 106–107
overview, 104
personal delivery, 105, 107–108, 110–111
personal jurisdiction, 104
pleadings, 132
priority mail, 106–107
reasonable methods of service, 112
recovering cost of, 107
registered mail, 106–107
substituted service, 105, 108–109
summons, 132
traverse hearing, 111
unclaimed mail, 106
undeliverable mail, 106
via third party delivery, 107–108

passive websites, 281
personal injury

claims, 62–63
damages, 69–71

personal jurisdiction over defendants, 
85–86, 104

personal property, suing for return of, 25
personal service of process, 105, 107–108, 

110–111
persons with disabilities

as defendants, 91
identifying to the clerk, 100–101

pet disputes, 268–269
petitioners, 304. See also plaintiffs
photographs as evidence, 169–171
physical examination, demanding, 166
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plaintiffs
in counterclaims, 113
defi nition, 90
in suits, 90

pleadings, 132
post-trial motions, 195, 199–200
posting a bond, 304–305
postponement, adjournment

marking the case as fi nal, 157–158
motion for, 197
notifying your opponent, 155–157
overview, 154–155
reasons for, 156
requesting, 154–155

postponement, stopping a case
continuances, 154–155
discontinuing, 29
stay of litigation, 32
tolling (staying) the statute of 

limitations, 64
power of attorney, 174–176
pre-trial motions, 195, 196–198
preliminary conference, 124–125
preparation for court

checklist of facts, 93
gathering facts, 93–94
inadequate preparation, 313
interviewing witnesses, 151–152
lacking information, 315
overview, 12
preparing exhibits, 151–152
watching other cases, 151
writing down your facts, 151–152

preponderance of the evidence, 162
present in court, 86–87, 93
presenting evidence

from the defendant, 172
documents, 171–172
from electronic devices, 170
failure to focus, 314
photographs, 169–171

prevailing party, 81
prima facie

defi nition, 137
evidence supporting, 161–162
grounds for dismissal, 199

principal, 175
prior inconsistent statements, 207
priority mail, service of process, 106–107
privacy issues, 17
pro se representation, 27

process service. See also defendants, 
response to service

affi x and mail, 110
answer, 132
certifi ed mail, 106–107
complaint, 132
conspicuous service, 105, 110
defendant denies receipt of, 111
on defendants who have moved, 106
defi nition, 104
failure to respond, 215
fi rst class mail, 106–107
last resorts, 111–112
mail, 105–107
nail and mail, 110
notice of postponement, 155–157
to other than the defendant, 108–109
overnight mail, 106–107
overview, 104
personal delivery, 105, 107–108, 110–111
personal jurisdiction, 104
pleadings, 132
priority mail, 106–107
reasonable methods of service, 112
recovering cost of, 107
registered mail, 106–107
substituted service, 105, 108–109
summons, 132
traverse hearing, 111
unclaimed mail, 106
undeliverable mail, 106
via third party delivery, 107–108

product liability actions, 58
professional services, contract cases, 

260–262
proof, elements of, 58. See also damages; 

evidence; liability
property damage

naming the wrong defendant, 88
suing for, 71–73
tort cases, 272–274

property lines, tort cases, 266–267
psychological damage, 70–71
punitive damages, 68, 75–76

• Q •
quantum meruit, 238
questioning witnesses

courtroom theatrics, 179
cross-examination, 179–180, 183
direct examination, 179–180
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340 Filing & Winning Small Claims For Dummies 

questioning witnesses (continued)
hostile witnesses, 181
leading questions, 180–183
overview, 178
re-cross-examination, 179
types of questions, 179–180

• R •
raising objections. See also objections

asked and answered, 203
examples, 202–203
no foundation, 202
overview, 201
purpose of, 201–202
relevancy, 203

re-cross-examination, 179
real estate down payments, 232–234
reasonable methods of service, 112
records

for appeals, 301–302
courtroom. See making a record
Internet agreements, 279

recovery of possession, 227–230
recusal of a judge, requesting, 149–150
refunds, contract cases, 246
registered mail, service of process, 106–107
regulatory statutes, 236
rejection by the small claims court, 11
releases, 52
relevancy objection, 203
Remember icon, 4
rent cases, monetary jurisdiction of the 

court, 29
rent, failure to pay, 229
repairs, recovering cost of, 224–225
replevin, 25
reply to counterclaim, 113
representation, right to, 27. See also 

lawyers
request for. See also motions

adjournment, 154–155
continuance, 154–155
interim relief. See motions
recusal of a judge, 149–150

respondents, 304. See also defendants
response to service. See also service of 

process
admission, 134
affi rmative defense, 134, 135
answer, 132
complaint, 132
counterclaim, 135
cross-claim, 135

denial, 134
getting a lawyer, 133–134
ignoring a summons, 130–131
interim relief, 135
making a motion, 135–136
oral answer, 134
overview, 129–130
pleadings, 132
refusing certifi ed mail, 131
settling, 132–133
summons, 132
third-party action, 135
unclaimed mail, 131
undeliverable mail, 132
written answer, 134–135

restoring a case, motion for, 200
results. See verdicts
retainers, 42
return of personal property, 25
revenue-raising statutes, 236
rules of evidence, 16, 160–161

• S •
sanitary sewers, causing fl oods, 273–274
satisfaction of judgment, 290
security deposits, 220–225
self represented part, 27
senior citizens, rules for, 100
Sergeant Schultz defense, 112
service of process. See also defendants, 

response to service
affi x and mail, 110
answer, 132
certifi ed mail, 106–107
complaint, 132
conspicuous service, 105, 110
defendant denies receipt of, 111
on defendants who have moved, 106
defi nition, 104
failure to respond, 215
fi rst class mail, 106–107
last resorts, 111–112
mail, 105–107
nail and mail, 110
notice of postponement, 155–157
to other than the defendant, 108–109
overnight mail, 106–107
overview, 104
personal delivery, 105, 107–108, 110–111
personal jurisdiction, 104
pleadings, 132
priority mail, 106–107
reasonable methods of service, 112
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341341 Index

recovering cost of, 107
registered mail, 106–107
substituted service, 105, 108–109
summons, 132
traverse hearing, 111
unclaimed mail, 106
undeliverable mail, 106
via third party delivery, 107–108

settling out of court
allocution, 126–127
choosing a location, 126–127
entering a judgment, 127
judgment proof, 127
oral agreements, 127
overview, 125
response to service, 132–133
so ordering, 126
spelling out the settlement terms, 127–128
stipulations, 126
trial on the merits, 127

sewers, causing fl oods, 272–274
silence as a trial strategy, 136–137
slander, 54
slander of title, 296
slight negligence, 248
small claims court. See also going to court; 

state variations on small claims court
advantages of, 15–16
criteria for admission to, 11
deciding who to sue, 17
defi nition, 8
expanded hours, 16
goals of, 8
historical aspects, 13
potential backlashes, 17
versus regular court, 28
rules of evidence, 16

small claims court, exceptions
exceeding the monetary jurisdiction of 

the court, 26–29
seeking excessive monetary claims, 26–29
suing bankrupt defendants, 32–33
suing charities, 31–32
suing the deceased, 33–34
suing the government, 29–31

so ordering, 126, 167
social agreements, 50–51
sovereign immunity, 30
special jurisdiction, 22
specifi c performance, 25
splitting monetary claims, 28–29
stakeholder, 233
stakeholder action, 233
state variations on small claims court

checking your local system, 8
local statutes and procedures, 10–11, 21–22
monetary jurisdiction of the court, 24

statute of frauds and perjuries, 49
statute of limitations. See also laches

state variations, 65–66
staying, 64
time is of the essence, 63–64
tolling, 64

statutory costs, 80
statutory interest, 253
staying the statute of limitations, 64
stipulations, 126
stopping a case

continuances, 154–155
discontinuing, 29
stay of litigation, 32
tolling (staying) the statute of limitations, 64

stopping a case, adjournment
marking the case as fi nal, 157–158
motion for, 197
notifying your opponent, 155–157
overview, 154–155
reasons for, 156
requesting, 154–155

stopping a case, dismissal
decision reserved, 199
motion for, 197–198
overview, 213–214
with prejudice, 214
without prejudice, 214
on prima facie grounds, 199

strict liability in tort, 57–58
subject matter, 22
subject matter jurisdiction, 22
subpoenaing

information, 166–168
witnesses, 191–192

substantial justice standard
for defendants, 137
goal of, 22–23
post-trial motions, 200
and your odds of winning, 309

substantive law, 23
substituted service of process, 105, 108–109
suing. See also ADR (alternate dispute 

resolution); tort cases; specifi c causes 
of action

bankrupt defendants, 32–33
broken engagements, 255–256
broken relationships, 254–257
charities, 31–32
a corporation or business, 39–40
the deceased, 33–34
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342 Filing & Winning Small Claims For Dummies 

suing (continued)
deciding who to sue, 17
for malpractice, 186
over borrowed money, 251–254
over Internet agreements, 282–283
return of engagement rings, 255–256
wedding-related issues, 255–257

suing, contract cases. See also suing; tort 
cases

against accountants, 260–261
actual notice, 230
agreements that are not contracts, 50–51
airlines, 242–243
breach of contract, 48
business transactions, 235–240
cars, 240–242
collecting wages, 246–247
compensatory damages, 68–69
condominium boards, 230–232
constructive notice, 230
contracts to commit crimes, 51
against doctors, 261–262
exculpatory clauses, 52–53
health clubs, 259–260
homeowner’s associations, 230–232
against lawyers, 260–261
lemon laws, cars, 240–242
lemon laws, pets, 258–259
lost or damaged luggage, 242–243
moving companies, 243–245
oral contracts, 48–49
for professional services, 260–262
real estate down payments, 232–234
refunds, 246
releases, 52
social agreements, 50–51
specifi c performance, 25
statute of frauds and perjuries, 49
unlicensed businesses, 235–240
warranties, 246
written contracts, 49–50

suing, landlord/tenant disputes
evicting tenants, 226–230
failure to pay rent, 229
leases, 226, 228
maintaining records, 223–224
material breach of lease, 228
non-material breach of lease, 228
recovering cost of repairs, 224–225
recovery of possession, 227–230

security deposits, 220–225
surrendering the keys, 224
use and occupancy, 229
wrongful eviction, 227

suing, the government
condition precedent, 31
governmental immunity doctrine, 40
need for a lawyer, 40
notice of claim, 30
overview, 29–31
sovereign immunity, 30

suing, tort cases. See also contract cases
dog bites, 268–269
intentional torts, 19
leash laws, 268–269
for malpractice, 269–272
negligence, 19
over driveways, 267–268
over fences, 267
over trees, 264–267
pet disputes, 268–269
property damages, 272–274
property lines, 266–267

summons, 130–132
surveys of property lines, 266–267
sustaining objections, 203
sworn statements from witnesses, 192

• T •
tariffs, 243, 244
Technical stuff icon, 4
television broadcasting, 10
tenant/landlord disputes

evicting tenants, 226–230
failure to pay rent, 229
leases, 226, 228
maintaining records, 223–224
material breach of lease, 228
non-material breach of lease, 228
recovering cost of repairs, 224–225
recovery of possession, 227–230
security deposits, 220–225
surrendering the keys, 224
use and occupancy, 229
wrongful eviction, 227

testimonial evidence, 159
third-party action, response to service, 135
third-party complaints, 115–116
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343343 Index

time is of the essence
excessive delay, 48
laches, 48
statute of limitations, 48, 63–65

Tip icon, 4
tolling (staying) the statute of limitations, 64
tort cases. See also contract cases; suing

dog bites, 268–269
intentional torts, 19
leash laws, 268–269
negligence, 19
over driveways, 267–268
over fences, 267
pet disputes, 268–269
property damages, 272–274
property lines, 266–267

tort cases, for malpractice
dental, 269–270
legal, 270–272
overview, 269
veterinarian, 270

tort cases, over trees
falling, 264–266
falling leaves, 266
property lines, 266–267
trimming, 264

torts
caused by negligence. See torts, 

unintentional
product liability actions, 58
purposeful harm. See torts, intentional
strict liability actions, 57–58
unintentional, 53, 56–57

torts, intentional
assault, 53, 56
battery, 53–54, 56
conversion, 55–56
defamation, 54
defi nition, 19, 53
false imprisonment or arrest, 55
libel, 54
slander, 54
transferred intent, 56
trespass to personal property, 55–56

transactional lawyers, 41
transferred intent, 56
traverse hearing, 111
treble damages, 76
trees, tort cases, 264–267
trespass to personal property, 55–56
trial de novo, 281
trial on the merits, 127

• U •
UETA (Uniform Electronic Transactions 

Act), 284
unbundled legal services, 37
unclaimed mail, service of process, 106, 131
undeliverable mail, service of process, 

106, 132
unintentional torts, 53, 56–57
unjust enrichment, 238
unlicensed businesses, 235–240
unliquidated debt, 78–79
U.S. Constitution For Dummies, 184
use and occupancy, 229
USFL (United States Football League), 75

• V •
venue

choosing, 91–93, 310
settling out of court, 126–127

verdicts
default judgments, 214–216
dismissal, 213–214
inquest judgments, 216
losing, reasons for, 212–213
notifi cation of, 288
receiving the results, 211–212, 287–288
winning, reasons for, 215–216

veterinarian malpractice, tort cases, 270

• W •
wages, contract cases, 246–247
Warning icon, 4
warranties, contract cases, 246
water mains, causing fl oods, 272–274
wedding-related suits, 255–257
winning

vs. collecting, 13
improving odds of, 309–312
reasons for, 215–216

witnesses
affi davits in place of, 183–184
credibility, 184–185
defendant as, 176–178
failure to appear, 191–192
hostile, 181
impeaching, 184–185
lying, 190–191
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witnesses (continued)
subpoenaing, 191–192
substitute, 173–176
sworn statements from, 192

witnesses, expert
cost of, 187–188
establishing credentials, 188–190
overview, 186–187
required, 186–187

witnesses, questioning
courtroom theatrics, 179
cross-examination, 179–180, 183
direct examination, 179–180

hostile witnesses, 181
leading questions, 180–183
overview, 178
re-cross-examination, 179
types of questions, 179–180

written agreements, complete, 210
written answer, response to service, 

134–135
written contracts, 49–50
written interrogatories, 165
wrongful eviction, 227
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