A

Abbott Laboratories, False Claims
Act settlement, 43
ADR in physician employment
disputes, 24-27
arbitration, 25-26
advantages of, 25
American Arbitration Associa-
tion, provisions of, 26
appropriate type of expertise,
requirements for, 26
confidentiality benefits of, 25
Federal Arbitration Act,
appeals provisions of, 26
finality of, 26
Judicial Arbitration and
Mediation Services, provi-
sions of, 26
mediation, 27
suitability of, 27
potential for escalatior. 65
dispute, 25
pre-suit mediations, appropriate-
ness of, 27/
ADR practitioners
choosing, 14
essential skills of, 14
necessary experience for, 14
ADR's value in Health Care
confidentiality provisions, 16
control, maintenance of, 16
cost advantages, 15
dispute resolution, speed of, 15
finality of settlements, 17
layers of engagement, impact of,
14

Index

legal landscape, impact of, 14
political landscape, impact of, 14
remedies, ability to devise, 16
technology, impact of, 13
Affordable Care Act, 14
False Claims Act provisions of,
46
Health Care consolidations as
motivation for., 0
Health Care svarenis, transforma-
tion of, 49
ramificaticns of, 14
alternative aispute resolution
(~DR). Also see ADR in
pnysician employment
disputes; ADR practitioners;
ADR's value in Health Care;
arbitration; judicial review;
mediation
common forms of, 1
defined, 1
disputes resolved using, 1
American Arbitration Association, 5,
7
internal appellate mechanisms,
provisions for, 7
Optional Appellate Arbitration
Rules, creation of, 5
rules and protocols prescribed by,
26
Anti-Kickback Statute
Health Care, application to, 46
physician recruitment provisions
of, 22
antitrust disputes, ADR application
to, 36

79
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arbitration, 4—6. Also see ADR in

physician employment
disputes; judicial review

advantages of, 4

awards, reasoned, 5-6

cost savings of, 5

decision-maker, choice of, 4

defined, 4

efficiency of, 5

expedited proceedings, options
for, 5

finality of, 5

tripartite panel, selection of, 4-5

type of dispute, tailoring to, 4

B

Bergal, Jenni, 70
business disputes, ADR advantages

in, 33-35

antitrust disputes, application to,
36

arbitration clauses, provisions of,
34

business relationship, termina:
tion of, 35

confidentiality, protection of, 35

existential disputes, elimination
of, 35-36

finality of awards; 34

government fraud claims, ADR
application to, 36

intellectual property disputes,
application to, 35

mediations, high rate of success
for, 33

Medicaid fraud claims, applica-
tion to, 36

Medicare fraud claims, applica-
tion to, 36

merger and acquisition agree-
ments, application to, 36

pre-dispute arbitration provi-
sions, benefits of, 33

preservation of relationships, 34—
35

privacy, protection of, 35

reduction of time and cost, 33-34
hidden costs of disputes, 33

relationships, preservation of,
34-35

business disputes, resolution of, 31—

36. Also see business disputes,
ADR advantages in

ADR contract provisions,
inclusion of, 32

contact negotiaticn ciause
requirements, 32

continuity, peeservation of, 32

long-tesni vusiness relationships,
presciy ation of, 32

neir-egal business needs,
aadressing, 32

pre-suit mediation requirements,
32

transactional documents,
preparation of, 32

C

Center for Medicare Services,
involvement in Health Care
fraud cases, 45

conflict management, 73-75. Also
see conflict management,
approaches to

internal conflicts, impact of, 74
Joint Commission standards for,
73
lawyer role in, 75
gatekeeper function, 75
relationships prone to conflict,
focus on, 73

conflict management, approaches

to, 7475
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internal assistance processes,
establishment of, 74
internal non-binding advisory
processes, establishment of, 75
internal strategies, development
of, 74
ombudspersons, engagement of,
75
training of select personnel, 74
contractual disputes in Health Care
consolidations, 61-63
acquisition agreement provisions
for, 61
appellate review, possibility of,
62
arbitration panel, setting of, 61—
62
contractual relationship disputes,
62-63
Federal Rule of Civil Procedure
26
impact of, 61
Rule 30(b)(6), 61
Judicial Arbitration and Media-
tion Services Streamhinicd
Rules, impact of,.6i
third-party discavery issues, 62
controlled substences, illegal
distribution or, 44
Corporate Iniegrity Agreements,
47-48
debarment proceedings under, 47
defined, 47
federal law requirements regard-
ing, 47
nonmonetary terms of, 48
penalties under, 48
potential for, 47
Cross v. Guthery, 49

D

Davis, Michael J., 66
dispute needs and concerns in
Health Care, 2324
confidentiality issues, 24
cost reductions, 24
focus, maintaining, 24
lost time, reduction of, 24
management of important
relationships, 24
public controversy, avoidance of,
24
relationships, prescrvation of, 24
disputes in phygicten employment
setting, 20-23. Also see
ADR 'n physician employment
dicoutes; dispute needs and
concerns in Health Care;
future practice, restrictions of
physician recruitment deals
employment discrimination
claims, 22
mergers and acquisitions, 23
practice break-up cases, 23
constitutional crisis, potential
for, 23
state laws, impact of, 23
simple contract cases, 20-21
collateral claims, 21
lost compensation damages, 20
termination provisions, 20
Drug Enforcement Agency
controlled-substance regulations,
46
involvement in Health Care fraud
cases, 45
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E

elder care disputes, 71-72
communication challenges
regarding, 71
Elder and Family Mediation
Services, report regarding, 71
elder mediation models, goals of,
72
elder protection, approaches to,
72
elder voice and autonomy,
preserving, 71-72
mediated communication,
benefits of, 71
mediation, application to, 71
Therapeutic Elder Mediation
Model, goal of, 72
elder disputes, 71-72

F

Fallon, Eldon E., 67
False Claims Act, 43—-48. Also see
False Claims Act, settlements
under; Health Care frand
cases

Abbott Laboratories-scttiement
under, 43

debarment for ~nalations of, 47

defense practitioners regarding,
45

fines under, 44

funds recovered under, 43

Health Care fraud settlements
under, 43
Medicaid claims, 44
Medicare claims, 44

Johnson & Johnson settlement
under, 43

money damage awards under, 47

non-retaliation provision of, 45

penalties under, 44

per-violation civil fines under, 47
pricing disputes, 56
provisions of, 44
recovery of damages under, 44
U.S. Department of Justice
intervention in cases, 45
underlying violation of, under-
standing, 46
United States as party in cases
under, 45
whistleblower plaintiffs, cases
initiated by, 44
False Claims Act, settlements under,
43. Also see Corporate Integ-
rity Agreements
annual reports of, 44
benefits of m=ciation in, 48
boilerplaic terms of, 47
DOJ niovisions for, 47
negovation of, 44
scope of releases, limitations on,
47
tax and bankruptcy provisions,
47
Federal Arbitration Act, 6
appeals provisions of, 26
case law under, 6
judicial review, provisions for, 6
Federal Rules of Civil Procedure
arbitration rules, incorporation
in, 61
Rule 26 provisions, 61
Rule 30(b)(6) provisions, 61
Rule 53, special master appoint-
ment, 9
Food and Drug Administration
Health Care liability, application
to, 46
involvement in Health Care fraud
cases, 45
medical device manufacturers,
regulation of, 55
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pharmaceutical firms regulations
of, 55
fraud claims, ADR application to,
36
fraud settlements, Health Care. See
Health Care fraud settlements
future practice, restrictions of, 21
non-solicit contact provisions,
impact of, 21
state law impact on, 21

H

Health Care consolidations, 59-61.
Also see contractual disputes
in Health Care consolidations;
noncontractual disputes in
Health Care consolidations

ACA, impact of, 60

access to care, enhancement of,
60

clinical delivery system redesign,
impact of, 60

greater scale of operations,
achievement of, 60

prevalence of, 59

quality of care, impievement of,
60

reasons for jrcraase in, 59

reimburs=ni=it reductions,
impact of, 59

shared-services agreements,
implementation of, 60

strategic partnerships, implemen-
tation of, 60

Health Care fraud cases, 43—45.
Also see regulatory and
statutory entities applicable to
Health Care; False Claims Act

Center for Medicare Services
involvement in, 45

claims, types of, 44

computational damages frame-
works, 47

Corporate Integrity Agreement
potential for, 47

Drug Enforcement Agency
involvement in, 45

False Claims Act provisions for,
43

Food and Drug Administration
involvement in, 45

quality-of-care issues, 44

settlements, DOJ approval of, 46

Hyman, Chris Steri, 51-52

I

In re: Bcyes? Products Liability
Litigation, 66

Inre:Gadolinium Contrast Dyes
Product Liability Litigation,
67

In re: Stryker Rejuvenated Hip Stem
and ABGII Modular Hip
Litigation, 67

In re: Vioxx, 67

In re: Zyprexa Products Liability
Litigation, 66

inpatient admissions irregularities,
44

insurance disputes, 31

intellectual property disputes, ADR
application to, 35

International Institute for Conflict
Prevention and Resolution
(CPR)

internal appellate mechanisms,
provisions for, 7
Arbitration Appeal Procedure,

issuance of, 5
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J

Johnson & Johnson False Claims
Act settlement, 43
Joint Commission
leadership standard for conflict
management in hospitals, 73
Judicial Arbitration and Mediation
Services, 5
internal appellate mechanisms,
provisions for, 7
Optional Appeal Procedure,
issuance of, 5
rules and protocols prescribed by,
26
Streamlined Rules of, 61
judicial review, 6-8. Also see
special master
arbitration, application to, 67
appeal avenue, recommenda-
tions regarding, 67
appellate oversight, absence
of, 6
awards, review of, 7
Federal Arbitration Act,
application to, 6
prehearing work, nesd tor, 6
defined, 6
mediation, application to, 7-8
contract viclations, applica-
tion to, 7
settlement conferences,
employment of, 7-8
rarity of, 6

K

kickback relationships with
physicians, 44

L

licensing arrangement disputes, 29—
30
issues regarding, 30
Liebman, Carol, 50, 53
litigation
cost of, 2
distractions caused by, 2
ineffectiveness of in Health Care
disputes, 2
long-term care disputes, 6970
ADR, application to, 69
aging population, impact of, 69
binding arbitratiori, application
to, 70
challenges iiherent in, 69-70
mediation, appiication to, 69
ombucsz an programs, 70
inwact of, 70
rogal assistance organization
provision for, 70
state provisions for, 70
quick resolution, desirability of,
69

M

management contract disputes, 30
Maritinotti, Brian, 67
mediation, 2-3. Also see ADR in
physician employment
disputes; judicial review;
mediation in medical malprac-
tice cases
complex Health Care cases,
application to, 3
confidentiality of, 3
confidentiality terms, signifi-
cance of, 7
contract violations, conse-
quences of, 7
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control afforded by, 2
defined, 2
forms of, 2

gap between parties, narrowing, 2

key feature of, 2

lawsuits, prohibitions against, 7

multiple mediator, use of, 2

protocol, involvement with, 7

traditional, beginning of, 3

mediation in medical malpractice

cases, 51-53

apology without liability,
potential for, 53

confidentiality umbrella, benefits

of, 52
control afforded by, 51
empathy, encouragement of, 53
judgment, avoidance of, 52
listening, forum for, 52
patient information needs,
meeting, 51
patient-centered process, 51
Medicaid
False Claims Act claims regard-
ing, 44

fraud claims, ADR apuiication to,

36

medical device mass tort cases. See

multidistiicy litigations, 68
medical malpractice suits, 49-50.

Also see mediation in medical

malpractice cases

Affordable Care Act, impact of,
49

claims, dramatic increase in, 50

Cross v. Guthery, 49

historical response to, 50

impact of, 49

information flow, issues regard-
ing, 50

mediation of, benefits of, 49

medical record contract disputes,

30-33

Medicare

False Claims Act claims regard-
ing, 44

fraud claims, ADR application to,
36

Part D program disputes, 56

violations in drug benefit
management, 44

merger and acquisition agreements,

ADR application, 36

mistreatment of human subjects, 44
multidistrict litigations. Also see

U.S. Judicial i-anel on
Multidiztrict Litigation
efficient nrocessing, goal of, 65
In ¢ 2aycol Products Liability
Liigation, 66

21 re: Gadolinium Contrast Dyes
Product Liability Litigation,
67

In re: Stryker Rejuvenated Hip
Stem and ABGII Modular Hip
Litigation, 67

In re: Vioxx, 67

In re: Zyprexa Products Liability
Litigation, 66

judges assigned to, 66

mediator, appointment of, 66

medical device mass tort cases,
application to, 65

pharmaceutical tort cases,
application to, 65

products liability cases under, 65

purpose of, 65

settlement program, establish-
ment of, 66

Special Master, appointment of,
66

status of cases, determining, 66
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N

National Care Planning Council
Elder and Family Mediation
Services report, 71-72
National Institute of Health
Health Care liability, application
to, 46
non-substantiated services, 44
noncontractual disputes in Health
Care consolidations, 63
change from quantity to quality,
63
cultural mix, 64
new co-worker issues, 63
performance issues, 63

o

Office of Inspector General for
Health and Human Services,
Corporate Integrity Agreement
under, 47

P

payor-provider disputes, 37-28
advance collaboration, 35
claims

aggregation of, 32
categories cf, 338
cost factors, 4042
avoidable obstacles, elimina-
tion of, 42
collaborative planning,
benefits of, 41
retainer, payment of, 41
dates of service, issues regarding,
38-39
early conference call
cost of, 41
value of, 40

early intervention of mediator,
request for, 39
key players, identification of, 39
mediation
application to, 37
effective management of, 39—
40
initiation of, 37-38
process, organization of, 40
success of, 38
preliminary discussions with
mediator, 39
unique qualities of, 38-39
multiple issues, itvolvement
of, 38
pharmaceutical mazs'tort cases. See
multidistrict litigations
physician eincloyment-related
issnes. 19-20. Also see
disputes in physician employ-
ent setting
economic factors, 19
regulatory factors, 19
physician recruitment deals, 22
Anti-Kickback Statute, provi-
sions of, 22
compensation, forms of, 22
financial incentives, inclusion of,
22
hospitals as party to, 22
mediator or arbitrator, hiring of,
22
Stark law, impact of, 22
Polster, Dan, 67
pricing issues in Health Care, 56-57
antitrust issues, 57
False Claims Act disputes, 56
Part D Medicare program claims,
56
Sherman Act violations, 57
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R

regulatory and statutory entities
applicable to Health Care, 46—
47. Also see regulatory issues
in Health Care
Affordable Care Act provisions,
46
Anti-Kickback Statute, 46
Center for Medicare Services, 46
Drug Enforcement Agency
controlled-substance regula-
tions, 46
Food and Drug Administration
regulations, 46
National Institute of Health
regulations, 46
Stark law, 46
regulatory issues in Health Care,
55-56
enforcement mechanisms, array
of, 55
engagement with regulators,
benefits of, 55
False Claims Act jurisdiction, 56
Food and Drug Administration
jurisdiction, 55
multiple agency-involvement in,
55
Relis, Tamaia, 50

S

Sherman Act, pricing violations
under, 57
Special Master, 8—11
appointment of, 8
order of appointment, issuance
of, 9
authority of, 9
benefits of, 11
compensation for, 10

decisions by, review of, 11

defined, 8

details pertaining to, 9

economy of, 11

efficiency of, 11

expertise of, 10

Federal Rule of Civil Procedure
53, application to, 9

flexibility of, 9

informality of, 9

meeting with, importance of, 10

public-dispute cases, types of, 8

qualifications of, 10

reasons for appointiaent of, 8

sanctions, impovition by, 10

settlements, administration of, 11

status conference calls with, 10

tenuie of, 8

Starkiow

‘ealth Care liability, application
to, 46

impact on physician recruitment
deals, 22

T

technology in Health Care, 13-14
impact of, 13
laws and regulations, impact on,
13
technology-based disputes, 29-30
issues regarding, 30
Therapeutic Elder Mediation
Model, 72

U

U.S. Department of Justice
Civil Fraud Division, 43
False Claims Act, funds
received under, 43
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False Claims Act settlements,
provisions for, 47

intervention in False Claims Act
cases, 45

U.S. Judicial Panel on Multidistrict

Litigation, 65, 65-66

composition of, 65

creation of, 65

purpose of, 66

w

Weinstein, Jack, 67
whistleblower plaintiffs, FCA cases
initiated by, 44



