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abandonment, reservations 334-5, 651
abatement see also set-offs....
generally 191-4, 619-20
abuse of process
fairness 379, 380, 423-4, 439-40, 667-8
Northern Ireland 439-40
Scotland 423-4

the Act see Housing Grants Construction and

Regeneration Act 1996...
actual bias
see also bias
definition 202, 362-3, 367, 665

by choice 79-80

by mistake ad hoc jurisdiction 80-2

case index 596

definition 9-10, 43, 75, 79-80, 538

emails 81-2

generally 75,7982, 83-4, 309, 338, 344-5,
538, 596

issue-basesad hoc jurisdiction 82

on issues 82

l¢tters 80-1

reservations 81-2

‘reserving the position’ protests 82, 327-8,
649-50

ad hoc jurisdiction

by mistake ad hoc jurisdiction 80-2

issue-based ad hoc jurisdiction 82

losing the right to challenge the
adjudicator’s jurisdiction 338, 652

adjudicating nominating bodies (ANBs)

appointment of adjudicator 152-8, 165-72,
345-6

critique 22, 158-62

definition 10, 20, 158-9, 531-2, 538

fees 571-7

generally 10-11, 20-1, 22, 24, 87-8, 144-5,
152-8, 165, 187, 531-2, 538, 570-7,
616

list of ANBs in the UK 158-9, 571-7

quality issues 22, 144-5, 158-62

Scheme adjudications 87-8, 152-8

statistics 24, 571-7

the adjudication

checklists 171-2, 212-13, 360-1
confidentiality issues 173-4, 189, 200,
558-60, 569
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the adjudication (Continued)

definitions 10-11, 173-4, 215-16, 251-2,
526-9

disclosure of documents 189, 198-9,
210-13, 620

dropped heads of claim 188, 194-5, 620

generally 173-213, 250-2, 286-7, 526-9,
617-22

intimidation problems 188, 190-1, 213

overview 173-4

‘pay now, argue later’ rubric 251-2

reckoning of time 189, 201, 528-9

service of documents 189, 200-1, 343,
348-9, 391-2, 528-9, 620, 655-6

set-offs 183-4, 188-9, 191-4, 227-8, 236-8,
241-8, 284, 437-8, 619-20, 628-31

settlements 187, 189, 197-8, 199

staying adjudication proceedings 189, 199,
310-11

withdrawals 188, 195, 227, 321, 328-9,
364-5, 620, 650

adjudication procedures see procedures
adjudication strategy

see also commencement

case index 614

cherry-picking/sampling/pruning
approaches 136-8, 177-80, 614

concurrent adjudications 125-6, 16!

contractual interpretations 128

deploying arguments 139-41;.148-52,
343-9

dispute-referral selection criteria 126-39,
150

generally 123-43, 146-52, 614

getting-in-there-first factors 124-5

large disputes 137-8, 150, 180-1, 379,
382-4, 614

multiple adjudications 125-6, 161, 173-4,
188-9, 247-8, 299, 321-61, 630

other party’s willingness/ability to pay
141-3,151-2,614

overview 123

pecuniary and declaratory claims 127-43

preparation needs 123-6

removal of procedural uncertainties 142-3

reverse ambush 140-1

save-the-best-until-last approaches 139-40

secured assets 141-2, 614
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‘smash and grab’ adjudications 129-36, 614
starting times 123-5
timescales 123-43, 149-52, 180-1

adjudicators

see also adjudicating nominating bodies;
appointment ...; challenges...;
decisions; duties....; fees; jurisdiction.....;
natural justice; powers...

assistance-seeking powers of adjudicators
205-6, 219, 395, 424-5, 674

bad faith factors 11, 85, 168, 170-2, 210,
227,359, 367-9, 423, 468, 495, 527, 537,
558

capability assessments 164-6, 172

case management skills 166-7

checklists 171-2, 212-13, 360-1

communications 176, 180-1, 186-90,
200-1, 206-7, 212-13, 214-26, 348-61,
366, 371-2 399, 531-7, 620-2, 666

conflicts ©f interest 10, 145, 155, 156-8,
163.17.-2,617

costs 168-72, 210-13, 217, 227-33,
315-18, 527-9, 557-60, 567-9, 647

court judgments 164-5, 307-12, 645-7,
648

critique 12, 21-2, 145-6, 150, 158-60,
170-2, 173-4, 183-4, 201-13, 227,
232-3,239-41, 250-2, 265, 284, 301-2,
319-61, 362-99, 471-2, 648-76

CVs 164-5

definition 10-11, 215-16, 405

error corrections 227, 239-41, 350-1,
360-1, 527, 567-8, 627-8

expertise/quality of adjudicators 10, 21-2,
95, 126-8, 144-5, 152-72, 23248,
250-2, 284, 301-2, 357-61, 395-7,
465-8,471-2

extension requests 223-6, 355-6, 382-4,
404-5, 422-3, 439-40, 469-72, 624-5

fees 168-72, 210-13, 217, 227-33, 304,
315-18, 336-7, 365, 367-9, 408-11,
419-26, 457-60, 480-6, 495-500,
516-20, 533-7, 555-60, 565-9, 626-7,
647

finalising the adjudicator’s decisions 305-7,
644-5

generally 10-12, 20-1, 22-3, 32-3, 45-6,
51-2, 67-8, 85-96, 108-15, 126-43,
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144-72,173-213, 214-26, 227-48,
276-7, 304-18, 319-61, 362-99, 404-5,
408-26, 453-60, 464-72, 512-20, 526-9,
531-7,617-22, 626-31, 644-7, 648-76
immunity of adjudicators 209-10, 622
intimidation problems 188, 190-1, 213
jurisdiction issues 12, 32-3, 80-2, 108-15,
145-6, 151-2, 182, 183-4, 187-8,
201-13, 238-48, 250-2, 257-60, 265,
284, 301-2, 319-61, 415-26, 499-500,
648-63
multiple disputes 108-15, 125-6, 161,
230-1, 338-42, 564, 608-11
obiter dicta remarks 73, 114, 170-2,
194-5, 298, 315, 336-7
overview 10-11, 152, 173-4
parallel correspondence 186
pre-emptory orders 249, 276-7, 636
procedural capabilities 165-6, 172
referral notice 180-1
removals 145, 170-2
resignations 90, 111-12, 179, 180-1, 205,
210-13, 216, 228-31, 321-61, 364-5,
367-9, 408-11, 533-7, 564-5
sets of directions 181, 204-5, 212-13, 52%,
555-60, 621
substantially the same dispute 110-15;
125-6, 151, 210-13, 338-4Z, 439-40,
609-11
technical capabilities 155:-6, 172, 250-1
terms of the contract 171-2, 178-80,
200-1, 215-26,2:2
third-party adviscrs 205-6, 219, 395,
424-6, 674
third-party liabilities 209-10
adjudicator’s agreement 167-9, 557-60
administration
see also compulsory ...; insolvency;
voluntary...
definition 36, 287-8, 295
generally 36-7, 287-9, 295, 421, 586, 638
administrative receivership
see also insolvency
definition 37, 289, 295
generally 37-8, 283, 289, 295, 434-40, 586,
638
advantages of construction adjudications 3-4,
18-21, 42, 43-4, 443-5
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adversarial proceedings, generally 196-7
advisers
see also consultants; experts
assistance-seeking powers of adjudicators
205-6, 219, 395, 424-5, 674
consultants 49-50
deciding to adjudicate 14-17, 25, 142-3
advocates 263-4
after the event insurance (ATE) 272, 635
agreements
appointment of adjudicator 167-9, 557-60
written contracts 68-74, 526, 593-5
ambush
see also timescales and no dispute
fairness 379, 380-2, 668-9
reverse ambush 140-1
risk of 23, 28,104, 124-6, 380-2, 668-9
amounts in dispute
deciding to adjudicate 15-17, 24, 28, 31-2
statistics 24
an.excliaage of written submissions in
adjudication proceedings, written
contracts 70-1, 593
ancillary agreements, construction contracts
52-4,69-71,110-11, 117, 308-12, 588-9
apparent bias
see also bias
definition 202, 362-3, 368-9
appeals, TCC 273-4
appendices 7, 44, 84, 177, 182, 215, 521-701
applicability of the Act 84-6, 142-3, 596-7
applicability of Scheme adjudications 84-6,
142-3, 147-52, 596-7
application of the Act to contracts 51, 142-3,
202, 588
application notice forms
enforcement of decisions 257, 258-60,
431-40
TCC documents 257, 258-60
appointment of adjudicator
see also initiating the adjudication
acceptance issues 166, 172
adjudicating nominating bodies 152-8,
165-72
agreement considerations 167-9, 557-60
appointment-acceptance assessments 166,
172
bias 366, 370-1
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appointment of adjudicator (Continued)

capability assessments 164-6, 172

checklists 171-2, 360-1

defective appointments 154-5, 170-2,
230-1, 342-9

forum shopping 160-1, 616

generally 10, 12, 85-8, 90, 126-8, 144-5,
152-72, 174-6, 181, 319, 342-9, 366,
370-1, 408-11, 447, 453-5, 465-7,
479-80, 531-7, 557-60, 563-4, 616-17,
654-5

named individuals in the contract 161-2,
345,616

natural person requirements 163, 617

objections 154-5, 163-4, 171-2, 205-6, 617

overview 152

post-appointment pre-referral issues 167-8

procedures 152-72, 344-9, 563-4, 616

referring party checklist 171, 360-1

responding party checklist 171-2, 360-1

revocation issues 145, 170-2, 230-1,
342-9, 408-11, 565, 617

Scheme adjudications 152-72, 175-6,
531-7,615-17

timescales 152-3, 168-9, 172, 174-5, 181

unwilling/unable/busy appointees 162, 1€9

approbation and reprobation

losing the right to challenge the
adjudicator’s jurisdiction 3358, 421-2,
652

Scotland 421-2

arbitration

see also final deterniindtion

costs 19, 22-3, 27-8, 443

definition 27-8, 215

enforcement of decisions 255, 262, 265,
274-6, 282-4, 296-300, 636

fast track 27-28

generally 19, 22-3, 27-8, 275-6, 304-18,
336-7,408-11, 443, 568-9

long timescales 4, 13-14, 18, 21

set-offs 243, 248

staying enforcement proceedings 274-6,
282-4,310-12, 636

temporary finality aspects of adjudicator
decisions 224-6, 625-6

Arbitration Act 1996 262, 274-7, 408-11, 527,

536, 568
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architects 40, 49-50, 156-60, 355, 469-70,
523-9,571-7
see also consultants
arguments
deploying arguments 139-41, 148-52,
343-9
skeleton arguments 261-2
assembly, installation, erection, demolition in
connection with certain activities,
excluded operations 60-2, 590
assessments of costs 238-9, 264, 266-76,
419-26, 533-7, 633-7
assigned contracts 116-17
assistance-seeking powers, powers of
adjudicators 205-6, 219, 395, 424-5, 674
Association of Independent Construction
Adjudicators 571
‘at any time’
conclusivity ¢lavses 121-2, 613
generally 20, 119-22, 126, 613
precondit oas and restrictions 119-22, 613
ATE se» atter the event insurance
atiachinent of earnings orders, enforcement
methods 282-3, 434-40
audi alteram partem maxim 362, 399
see also natural justice
Australia
adjudications 443, 446-60, 579-83
appeal rights 458-60
appointment of adjudicator 453-5
background 443, 446-60, 579-83
Building and Construction Industry
Security of Payment Act 1999 (NSW
Act) 401-2, 446-60
case law statistics 460
challenges to decisions 458-60
claimable variation and excluded amounts
in Victoria 451
commencement requirements 449-53
conduct of the adjudication 455
construction work generally 449-53
costs 457-60
decisions 456-60
east-west coast divide 448-60, 579-83
enforcement of decisions 458-60
Federal Royal Commissioner 448-9
historical background 443, 446-9
judicial reviews 458-60
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legislation 401-2, 446-60, 579-83
natural justice 459-60
New South Wales 446-60
overview of legislation in each
State/Territory 447-9
procedures 449-60
processes 453-60
reference dates 451-3
referring parties 453-60
rollout across the States/Territories 447-9
timescales 451-60
authorised nominating authority (ANA),
Australia 453-60
awards
see also pecuniary ...
adjudicator’s costs 232-3
arbitration 243, 248, 296-7, 631
decisions 218-26, 227-48, 401-5, 428-40,
456-60, 469-72, 482-6

bad faith factors, adjudicators 11, 85, 168,
170-2, 210, 227, 359, 367-9, 423, 468,
495, 527,537, 558
Bailii see British and Irish Legal Information
Institute
balance sheet tests of insolvency 31-2;255;
421
bankruptcy 31, 38-9, 278-80, 263, 285-6,
288,290, 420-1
Bankruptcy Court 35, 283
barristers 40-2, 263-4, 465-6, 571-7
bespoke rules, procedires 96
bias
see also actual...; apparent...; impartiality
requirements; natural justice
appointment of the same adjudicator 366,
370-1, 399, 665-6
checklist 399
definition 12, 146, 202, 362-3, 366-9,
399
disclosures 370
evidence bias 366, 373-5, 666
generally 12, 146, 157, 202, 362-78, 399,
665-7
information consideration/dissemination
duties of adjudicators 366, 375, 399, 666
meetings and hearings 376, 667
in a nutshell 366-7
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post-appointment communications with
one party 366, 373, 399, 666
pre-appointment communications with
one party 366, 371-3, 399, 666
preliminary views 366, 377-8, 397-9, 667,
675
prior involvement of the adjudicator 366,
369-70, 399, 665
quasi-mediators 366, 376, 667
site visits 366, 375, 667
without prejudice material 366, 377, 667
bill of costs assessments, TCC 269-76,
634-5
binding aspects of decisions 214-16, 218-19,
223-6, 265-6, 276, 304-18, 320-61,
410-26, 435-40, 444-5, 457-60, 470-2,
474-86, 517/-20, 527-9, 567-8, 633
see also tenusorary finality aspects of
decisions
Books ot Council and Session, Scotland 417,
520
breaches of natural justice 362-99
British and Irish Legal Information Institute
(Bailii) 8, 584
Building and Construction Industry Security
of Payment Act 1999 (NSW Act),
Australia 446-60, 501-2
Building and Construction Industry Security
of Payment Act (Cap 30B) 2004 (the
2004 Act), Singapore 501-20
Building and Construction Industry Security
of Payment Regulations 2006 (the
Regulations), Singapore 502-20
buildings, construction operations definition
55-8, 436-7, 524-5, 589-90
by choice ad hoc adjudications 79-80
by mistake ad hoc jurisdiction 80-2

call-off contracts, framework contracts 54,
69-70
capability assessments
see also expertise/quality of adjudicators
appointment of adjudicator 164-6, 172
capacity of adjudicators 10
case law
see also courts; individual cases;
judgments; judicial precedent; legislation
access methods 8
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case law (Continued)
generally 3-4, 6-8, 222, 472, 584-677,
678-701
information sources 8
list of cases 7-8, 584-677
points of principle 7-8, 29, 353
statistics 6-7, 460, 584
uses 6-8, 472
case management conferences (CMCs) 323
case management skills, adjudicators 166-7
‘cash flow’ tests of insolvency 31-2, 278-9,
292-3, 295,421
cash-flow advantages of construction
adjudications 18-19, 77-8
CEDR Solve
generally 88-9, 95-6, 376, 562-9, 602
Centre for Effective Dispute Resolution
158-9, 187, 571
certificates 105-8, 114-15, 121-2, 140-1,
192-3, 242, 244, 355-61, 606-7, 657-8
CFAs see conditional fee arrangements
challenges to decisions
see also duress; fraud; Human Rights
Act...; insolvency...; jurisdiction issues;
natural justice; unfair...
Australia 458-60
checklist 284, 360-1
generally 12, 47, 145-6, 150, 157-8, 173-4,
179, 183-4, 187-8, 201, 204-5,1Y, 222,
249-84, 319-61, 364-99, 4005, 415-26,
435-40, 458-60, 499-501, 518-20,
567-9, 648-77
losing the right to<talienge the
adjudicator’s jurisdiction 319, 331-8,
421-2,651-3
Malaysia 482-6
New Zealand 499-500
Northern Ireland 435-40
overview 12, 145-6, 319-20, 362-3, 400-1,
663-4
reasons 12, 47, 145-6, 150, 157, 173-4, 179,
183-4, 187-8, 201, 204-5, 219, 222,
250-1, 284, 319-61, 364-99, 400-5,
415-26, 435-40, 459-60, 482-6, 518-20,
648-77
Scotland 415-26
Singapore 502, 512-20
statistics 214, 460
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charging orders, enforcement methods 282,
434-40
Chartered Institute of Arbitrators (CIArb)
158-9, 465-6, 572
Chartered Institute of Building (CIOB) 573
cherry-picking/sampling/pruning
approaches, adjudication strategy 136-8,
177-80, 614
choice-of-decision-maker advantages of
construction adjudications 20, 161
Christmas claims, fairness 379, 382, 529, 669
CIC see Construction Industry Council
citations
see also case law
generally 8, 530, 584
civil engineers 159-60, 571-7
Civil Liability (Contribution) Act 1978 229
Civil Procedure Ruies (CPRs) 13, 29, 35,
45-6, 54, 141--2, 198-9, 221-2, 238-9,
252-84, 286, 291-3, 307-8, 322-3,
320-31 537-8, 540
sec also Part...
claim forms, TCC documents 257-60
clarm/case success assessments, deciding to
adjudicate 14-17, 24, 42, 142-3
claiming parties see referring parties
claims
see also enforcement...; preconditions...;
referring parties
abandoned claims 107, 607
Christmas claims 379, 382, 529, 669
communications 99-100, 104-8, 152-3
definition 97-100, 104-5
dropped heads of claim 188, 194-5, 620
generally 14-17, 24, 42, 97-122, 123-43,
148-52, 249-84, 401-5, 436-40, 479-86,
504-20, 542-60, 602-13, 633-7
letters 98-100, 104-8, 147-8, 177-80,
605-6
timescales 102-4, 124-5, 145, 503-20, 605
written claims 98-100
claims consultants see consultants
Code of Practice, Ireland 461-72
collateral warranties, ancillary agreements
52-4,278
commencement
see also adjudication strategy; initiating
the adjudication; notice of adjudication
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final determination 312-18, 646-7
generally 10, 97-8, 102, 123-43, 144-5,
256-60, 312-18, 338-61, 430-40,
449-53, 462-4, 474-8, 488-90, 5024,
614, 633
TCC 256-60, 633
Commercial Court 47-8, 411-26
Commercial Division of the High Court,
Ireland 471-2
commercial intimidation problems 4, 188,
190-1, 213
common law, negligence claims 23, 97, 110,
116
the Commonwealth 443-5, 473
see also international ...
communications
see also documents; meetings
adjudicators 176, 180-1, 186-90, 200-1,
206-7,212-13, 214-26, 348-61, 366,
371-3, 399, 531-7, 620-2, 666
claims 99-100, 104-8, 152-3
decisions 214-26, 349-61, 535-7, 566-7,
624-6
duties of adjudicators 176, 180-1, 186-8,
189-90, 206-7, 212-13, 214-26, 348-",
371-3, 399
methods 152-3, 164, 173-4, 17850,
186-8, 189-90, 200-1, 214-2¢&, 528-9
parallel correspondence 1&¢
Companies Court 32, 35,26, 283
company voluntary arrangements (CVAs)
38, 286-7, 285 -9(, 295, 586,
638-9
see also insolvency
definition 38, 289, 295
compensation clauses 128, 179-80
compliance
court orders 280-4, 637
decisions 11, 223-6, 260-2, 280-4, 320-61,
625-6, 637
delaying by contract 225-6, 625-6
enforcement of decisions 249, 260-2,
280-4, 637
extending the time for payment 281-4,
469-72, 482-6, 637
generally 11, 223-6, 249, 260-2, 2804,
309-12, 320-61, 512-20, 565-6, 625-6,
637, 646-7
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time for payment 280-4, 456-60, 469-72,
482-6, 637
timescales 280-4, 637
compliance failures
see also enforcement of decisions
court orders 281-4, 637
declarations 283, 637
final determination without complying
with adjudication 309-12, 646-7
money judgments 2824
Scheme adjudications 84-6, 596-7
compulsory administration
definition 36-7, 287-8
generally 36-7, 287-9
compulsory liquidation
definition 34-5
generally 33,445, 294-5
conclusivity Cleuses
‘at any {im2" construction adjudications
171-.Z, 613
concurrent adjudications, adjudication
strategy 125-6, 161
conditional fee arrangements (CFAs) 272,
635
confidentiality issues
see also privacy...
the adjudication 19-20, 90, 173-4, 189,
200, 558-60, 569
conflicts of interest, adjudicators 10, 145, 155,
156-8, 163, 171-2, 617
consent before objection, losing the right to
challenge the adjudicator’s jurisdiction
335, 652
consideration, construction contracts 45-8
construction contracts
see also adjudications; construction
operations; Scheme....
ancillary agreements 52-4, 69-71, 110-11,
117, 308-12, 588-9
application of the Act to contracts 51, 202,
588
definitions 48-54, 338-42, 403, 436,
449-50, 459-60, 462-3, 474-5, 502-4,
523-6, 653
evidenced in writing 66-8, 70-4, 340-2,
475-8, 503-4, 526, 592-5
excluded agreements 62-6, 74, 525-6, 591,
593-5
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construction contracts (Continued)
existence and terms of the contract 44-8,
67-74,115-17, 145, 178-213, 215-26,
232, 304-18, 338-42, 356-61, 400-5,
586-8
generally 3-4, 13-14, 43-74, 75, 80-2,
85-96, 152-3, 161-3, 178-213, 338-42,
436-40, 449-53, 462-4, 474-86, 487-
500, 501-20, 523-9, 530-7, 586-95, 653
interpretations 47-8, 128, 356-61, 658
multiple contracts 117-19, 338-42, 612-13
named adjudicators in the contract 161-3
non-contractual claims 23, 43-4, 116-17
oral contracts 66-74, 77, 340-2, 593-5
reasonableness interpretations 47-8, 128
requirements 43-74, 586-95
rescinded contracts 46-8
rights 3-4, 13-14, 44-74
termination of contract 46-8, 117, 131-6,
356-61, 587
terms of the contract 45-8, 67-74, 85-96,
115-17, 145, 178-213, 215-26, 232,
304-18, 338-42, 356-61, 400-5, 586-95
‘under’ the contract disputes 115-17, 151,
342,611-13
void/voidable contracts 45, 46-8, 115,
116-17, 314, 587
written contracts 43-8, 66-74, 76. 7/,
338-42, 526, 591-5
Construction Contracts Act 2002 (tne 2002
Act), New Zealand 487-300
Construction Contracts (Aniendment) Act
(Northern Irelana) 2011 (the 2011 Act)
427-40
Construction Contracts Amendment Bill,
New Zealand 500
Construction Contracts (England and Wales)
Exclusion Order 1998 (SI 1998/648)
63-6, 339-42
Construction Contracts (England and Wales)
Exclusion Order 2011 (SI12011/2332)
63-6
Construction Contracts (Northern Ireland)
Order 1997 (the 1997 Order) 427-40
Construction Contracts Regulations 2003,
New Zealand 494-5
Construction Industry Council (CIC) 77,
88-9, 94-5, 562-9, 573, 601-2
generally 94-5, 562-9, 573, 601-2
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Construction Industry Payment And
Adjudication Act 2012, Malaysia 473-86
construction operations
see also construction contracts
definitions 48-53, 55-8, 436, 449-50,
523-6, 589-90
excluded operations 55, 58-62, 76, 339-42,
450-1, 524-5, 579-83, 590-1
generally 48-74, 76, 339-42, 436-40,
449-53, 459-60, 462-4, 474-8, 488-90,
502-4, 523-6, 588-95
types 55-6, 523-6
Construction Plant-hire Association 573
consultants
see also advisers; team ...
generally 14-16, 40-2, 49-50, 159-60,
523-9, 588
fees 40-1
legal advice priviiege issues 41, 173, 188-9,
195-6
contemnt of court 283
content!structure considerations, decisions
214, 216-17, 349-61
Coatracts (Rights of Third Parties) Act 1999
(The 1999 Act), ancillary agreements 52,
54, 169-70
contractual adjudications
see also adjudications
checklist 74
court treatments 77-9
definition 9, 43, 74, 75-6, 83-4, 88-9, 538
enforcement of decisions 252
generally 9, 43, 74, 75-9, 83-4, 88-96, 126,
151, 174-5, 252, 403-4, 538, 595,
597-602
procedures 9-10, 83-4, 88-96, 126, 174-5,
597-602
contractual set-off rights 242-4, 628-9
see also set-offs
corrections, errors by adjudicators 239-41,
350-1, 360-1, 527, 567-8, 627-8
cost apportionments
assessments 238-9, 419-26, 533-7
generally 11, 22-3, 28, 210-13, 217-18,
227-33,237-8, 533-7
in a nutshell 237
statistics 238-9
timescales 237-8
cost budgets, TCC 261, 264
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costs
see also fees
adjudicators 168-72, 210-13, 217, 227-33,
315-18, 527-9, 557-60, 567-9, 647
advantages/disadvantages of construction
adjudications 11, 19, 22-3, 27-8, 42, 142,
443-5
arbitration 19, 22-3, 27-8, 443
assistance-seeking powers of adjudicators
206, 219
ATE 272, 635
bill of costs assessments 269-76, 634-5
CFAs 272, 635
enforcement of decisions 179, 266-76,
633-7
final determination 312-18, 646-7
generally 168-72, 210-13, 217, 227-33,
261, 264, 266-76, 304, 312-18, 433-40,
457-60, 469-72, 482-6, 515-20, 527-9,
557-60, 633-7
indemnity basis to assess costs 266-76
interest on moneys 272-3, 430-1, 635-6
irrecoverable costs 22-3, 138, 142, 195,
206, 227-39, 304, 315-18, 419-20,
433-40, 457-60, 495-500, 516-20; €47
issues/proportionate-based assessm=nis of
costs 267-76
litigation 19, 22-3, 28, 40-1. 142:-3, 261,
264, 266-76, 443, 633-7
Northern Ireland 433-40
post decisions 227-33, 626-7
proportionate-basec assessments of costs
267-76
reasonableness 267-76
Scotland 419-26
settlement reached before summary
judgment 273-4, 636
standard basis to assess costs 266-76
summary/detailed assessments of costs
268-76
taxes 433-4
TCC 261, 264, 266-76, 633-7
Tolent clauses 234-5, 419-20
without prejudice material 198, 199, 336-7
cost-benefit analysis
see also fees; resources; time....
deciding to adjudicate 14, 15-17, 19, 42
counterclaims 11, 127-8, 248, 414, 420-1
County Courts 280, 282-3, 539
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Court of Sessions 354, 411-26, 540-1
courts
see also Bankruptcy...; case law;
Companies...; County...;
enforcement...; High ...; individual
cases; judicial precedent; legal
jurisdictions; litigation; Northern
Ireland; Scotland; Technology and
Construction Court
compliance with court orders 280-4, 637
contractual adjudication treatments 77-9
discretion to order a stay of execution
290-3, 639
dispute definition approaches 98-108,
142-3, 602-8
excluded operations approaches 59-62, 590
orders 280-4, 637
removal ¢f procedural uncertainties 142-3
types 529
Court< keform (Scotland) Act 2014 411
crecitors’ voluntary liquidation (CVL) 33,
36
creep between crystallisation and referral,
preconditions and restrictions 108,
136-7, 140, 148-9, 177-80, 1834,
341-2, 607-8
criminal sanctions 283
cross-claims 4-5, 11, 29, 33-4, 127-8, 191-2,
241-8, 278-80, 286, 299-300, 458-60
see also counterclaims; set-offs
historical background 4-5
crystallisation generally
creep between crystallisation and referral
108, 136-7, 140, 148-9, 177-80, 1834,
341-2,607-8
definitions 148-9, 436
notice of adjudication 148-9, 343-9
CVAs see company voluntary arrangements
CVs, adjudicators 164-5

damages 29, 116-17, 118, 209, 242-3, 313-18,
622, 629-30
debts
generally 11, 129-30, 208-9, 233, 235-9,
278-80, 282-4, 417-26, 622
Late Payment of Commercial Debts
(Interest) Act 1998 11, 129-30, 208-9,
233,235-9, 317, 430-1, 439-40
deceit see fraud
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deciding to adjudicate

advantages of construction adjudications
3-4,18-21,42

checklist 42

claim/case success assessments 14-17, 24,
42,142-3

generally 13-42, 142-3, 320, 338-42, 586

cost-benefit analysis 14, 15-17, 42

disadvantages of construction
adjudications 21-3, 42

dispute resolution alternatives 24-9, 42,
120-1

dispute resolution methods 14, 16, 18-29

evidence 14-15, 18, 21, 29, 41-2

insolvency issues 14, 30-9, 42

liquidation 29, 32-9

loss assessments 14-17, 42

overview 13-14

relationship challenges 17, 18

team-selection considerations 14, 15, 17,
40-2

decision-based jurisdiction challenges

319-20, 349-61, 656-63

decisions

see also adjudications; challenges....;
determination; enforcement...;
insolvency; international ...; post...;
Technology and Construction Ccui;
United Kingdom...

Australia 456-60

awards 218-26, 227-48, 401-5, 428-40,
456-60

binding aspects 214-.16, 218-19, 223-6,
265-6, 276, 304-.18, 320-61, 410-26,
434-40, 444-5, 457-60, 470-2, 474-86,
517-20, 527-9, 567-8, 633

communications 214-26, 349-61, 535-7,
566-7, 624-6

compliance and effects 11, 223-6, 260-2,
280-4, 309-12, 320-61, 456-60, 469-72,
482-6,493-500, 512-20, 536-7, 625-6,
637, 646-7

content/structure considerations 214,
216-17, 349-61

definition 214-16, 222-6, 554-60

delaying by contract 225-6, 625-6

‘draft for comment’ conclusions 216

extended timetables 85-96, 214, 218-22,
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223-6, 382-4, 404-5, 422-3, 469-72,
624-5

final determination conflicts 315, 647

finalising the adjudicator’s decisions 305-7,
644-5

generally 11, 18-21, 39, 51, 76-9, 85-96,
109-15, 145-6, 165-72, 173-4, 212-13,
214-26, 227-48, 250-84, 286-303,
304-18, 320-61, 408-26, 456-60,
469-72, 482-6, 527-9, 535-7, 554-60,
566-9, 582-3, 622-31, 644-7, 656-63

insurance claims 226, 626

Ireland 469-72

lien on decisions 232, 350-61, 656

Malaysia 474-5, 482-6

New Zealand 487-8, 493-500

Northern Ireland 42§40

overview 214-15

purpose and nature 214-16, 622-3

reasons for the decision 214, 217-18,
350-61 598-9, 623, 656-63, 675-6

receint of the decision 218-19, 227-48,
249-61, 623

requirements 214-18, 349-61, 656-63

revised decisions 227-8, 239-41, 627-8

rigidity of the decision time limit 222,
350-61, 418-26, 624, 656

scope of what the adjudicator can decide
207-8,212-13,217-26, 319-61, 408-11,
416-26, 621-2, 648-63

Scotland 415-26

severability 286, 301-3, 331-8, 643-4

signed decisions 216-17, 351-61, 656-7

Singapore 501-2, 515-20

statistics 214, 238

TCC 262-84

temporary finality aspects 224-6, 625-6

timescales 11, 13-14, 18-19, 20-1, 434,
85-96, 145, 212-13, 214-15, 219-26,
252-5,264-5, 286-7, 304, 306, 312-14,
349-61, 382-4, 404-5, 418-26, 469-72,
474-86, 501-2, 535-7, 566-9, 6234, 633

ultra vires challenges 12, 276, 331-2

declaratory claims

adjudication strategy 127-8
compliance failures 283, 637

declaratory relief remedy, Northern Ireland

435
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default notices 141
defective appointments
appointment of adjudicator 154-5, 170-2,
230-1, 342-9
revocation issues 145, 170-2, 230-1,
342-9, 408-11, 565, 617
defective work disputes 19, 24, 41, 127-8, 248,
437-40
defences 10-12, 139-43, 144-5, 148-52,
173-4, 181-213, 259-84, 320-61,
362-99, 400-5, 412-26, 432-40, 618-22,
676-7
see also challenges ...; responses
generally 10-11, 173-4, 181-4, 261-84,
320-61, 362-99, 400-5, 618-19, 676-7
impermissible defences 183-4, 191-3,
386-9
defendants 249-84, 290-303, 431-40, 540
see also enforcement of decisions;
responders; Technology and
Construction Court
delaying by contract, compliance 225-6,
625-6
delaying issues, final determination 314, 647
deploying arguments, adjudication strategy
139-41, 148-52, 343-9
determination 3-5, 9, 10-11, 12, 18-19, 22,
51,76-7, 85-6, 127-43, 165-72, 194-5,
285-303, 304-18, 320-C1i, 108-26,
428-40, 456-60, 463-72,482-6,
493-500, 515-20, 6447, 648-51
determination by tl.e adjudicator, jurisdiction
issues 3201, 324-7, 648-9
determination {rom another adjudicator,
jurisdiction issues 326-7, 364
determination from the court, jurisdiction
issues 320-3, 364, 648
development agreements 66
development companies 64-6, 403
‘difference’ generally, disputes 97, 99, 102,
526-7, 604
directions
requests/direction-making powers of
adjudicators 181, 204-5, 212-13, 529,
555-60, 621
sets of directions from adjudicators 181,
204-5,212-13, 529, 555-60, 621
TCC 260-1
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disadvantages of construction adjudications
21-3
disclosure of documents
see also privilege
the adjudication 189, 198-9, 210-13, 620
disclosures, bias 370
dismissed claims, TCC 264-84
dispute resolution procedures
see also adjudication; arbitration;
construction adjudications; early neutral
evaluations; expert determinations;
fast-track arbitration; interim ...;
litigation; mediation; Part 8 claims;
winding-up petitions
alternative types 24-9, 42, 120-1
generally 3-8, 13-14, 16, 18-29, 43-74,
97-8, 120-, 214-26, 250, 586-95
dispute settlen:<nt/compromised scenario,
preccndiuons and restrictions 108, 187,
199, 338-42, 607
disrute type statistics 24
see also defective work ...; interim
payment...; prolongation...;
valuation ...
disputes
see also international ...; United
Kingdom...
causes 3-12, 443
courts’ approaches 98-108, 142-3, 602-8
definitions 97-9, 100-8, 142-3, 147,
149-52, 177-80, 241-8, 338-42, 436-40,
526-9, 602-8
‘difference’ generally 97, 99, 102, 526-7, 604
dispute-referral selection criteria 126-39,
150
exchanges of correspondence 98-100,
104-8, 148-50, 152-3, 177-86, 605-6
generally 3-12,97-122, 123-43, 214-26,
304-18, 338-42, 436-40, 443-5, 446-60,
461-72, 473-86, 487-500, 501-20,
526-9, 543-60, 602-13
historical background 4-5, 443-4
letters 98-100, 104-8, 177-80, 605-6
overview 3-12, 443-5
scenarios 104-8, 605-8
scope 144-52, 177-80, 183-4, 187-8,
207-8,212-13, 217-26, 341-61, 618-22
statutory limitations 122
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disputes (Continued)
timescales 10-11, 23, 28, 1024, 121-2,
123-43, 145, 146-7, 149-53, 168-9,
173-4, 180-1, 201, 212-13, 214-15,
219-26, 304, 306, 312-14, 342-9, 3804,
391-2,411-26, 439-40, 451-60, 465-72,
501-2, 526-9, 605, 617-22, 623-4, 673
‘under’ the contract disputes 115-17, 151,
342,611-13
without prejudice material 106, 139, 172,
188-9, 197-8, 336-7, 366, 377, 607, 614,
667
disregarded submissions/witnesses 204-5,
374-5, 384-9, 670-2
documents
see also evidence; notice of adjudication;
referral notice; responses
Books of Council and Session 417, 540
correctly served documents 107, 152-3,
189, 200-1, 391-2, 607, 620
destruction 569
disclosure of documents 189, 198-9,
210-13, 620
referral notice supporting documents
178-80, 189, 200-1, 210-13
response supporting documents 183-4,
189, 200-1, 210-13
service of documents 31-2, 107, 152=%,
189, 200-1, 343, 348-9, 391-2,528-9,
607, 620, 655-6
TCC 257-60
dormant companies 300
‘draft for comment’ cenclusions, decisions 216
drafting tips 3, 123-5, 146-52, 173-4, 177-80,
182-4
drainage work 62, 65-6
drilling and extraction, excluded operations
58-62, 524-5
duress 12, 47, 145, 284, 400, 402-3, 676
see also void/voidable contracts
definition 402-3
duties of adjudicators
see also jurisdiction issues; natural justice
communications 176, 180-1, 186-8,
189-90, 206-7, 212-13, 214-26, 348-9,
371-3, 399
generally 10-11, 173-4, 176, 180-200,
201-13, 214-26, 232-48, 319-61,
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362-99, 408-26, 467-8, 512-20, 531-7,
620-2

impartiality requirements 201-2, 216, 232,
362-78, 534-7, 620-1

information consideration/dissemination
duties 206-7, 212-13, 301-2, 348-9, 366,
375, 384-9, 399, 621, 655, 666, 670-6

referral notice 180-1

responses 183-4

scope of the dispute 207-8, 212-13,
217-26, 352-61,408-11, 416-26, 621-2

dwellings, residential occupiers excluded

agreements 63-6, 80, 339-42, 403, 500,
525-6, 591

early neutral evaluations (ENEs)
advantages 25
definition 24-5
east-west coast'divide, Australia 448-60,
579-82
economic re:essions 4, 461, 472
emails 21-2, 104-8, 153, 164, 178-80
erarloyment contracts, generally 50
Zmployment Rights Act 1996 50, 523
¢nforcement of decisions
see also challenges ...; commercial actions;
decisions; insolvency; mandatory
injunctions; pre-emptory orders;
statutory demands; stay of execution;
summary enforcement procedure;
Technology and Construction Court;
timescales
arbitration 255, 262, 265, 2746, 282-4,
296-300, 636
Australia 458-60
commencement of the claim 256-60,
430-40, 633
compliance 249, 260-2, 280-4, 309-12,
567-9, 637, 646-7
compliance failures 281-4, 309-12, 637,
646-7
contractual adjudications 252
costs 179, 266-76, 633-7
definition 11, 215-16
documents 257-60
final determination 307-12, 645-7
generally 3-4, 11-12, 19-21, 29, 32-3, 35,
39, 46, 98, 122, 179, 215-16, 222, 233,
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249-84, 285-303, 307-12, 320-61,
400-5, 407-26, 429-40, 458-60, 484-6,
518-20, 567-9, 631-7, 638-44, 676-7
Ireland 470-2
key statements and court policy 249-52,
631-2
Malaysia 484-6
methods of enforcing judgments 249,
276-84, 434-40, 458-60, 484-6, 631-7
New Zealand 487-8, 496-500
Northern Ireland 428-40
overview 11, 249
‘pay now, argue later’ rubric 251-2
problems 39
Scotland 280, 284, 289, 400, 405, 407-26,
637
severability 286, 301-3, 331-8, 643-4
Singapore 518-20
staying enforcement proceedings where
there is an arbitration agreement 274-6,
282-4, 636
TCC Guide 256-60, 322-3, 633
TCC summary enforcement procedure
252-76, 284, 285-303, 306, 308-12,
632-6, 638-44
Enforcement of Judgments Office (EJ(),
Northern Ireland 434
enforcement officers 282-4
Enterprise Act 2002 38
errors by adjudicators 21-2.77-9, 85-96,
112-13, 149, 150, 1854, 205, 227,
239-41, 250-2, 2¢5, 301-2, 320-61,
389-99,49%:.500, 527, 567-8, 627-8,
662-3
corrections 239-41, 350-1, 360-1, 527,
567-8, 627-8
in a nutshell 239, 357-60
types 239, 357-60, 662-3
essential terms of the contract 45-8, 67-74,
85-96, 115-17, 178-80, 304-18, 338-42,
356-61, 400-5
see also construction contracts
European Convention on Human Rights
(ECHR) 404, 422-3, 425
see also Human Rights Act 1998
evidence
see also witnesses
bias 366, 373-5, 666
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deciding to adjudicate 14-15, 18, 21, 29,
41-2
disadvantages of construction
adjudications 21, 23
dispute definition 99-100, 104-8, 149-52,
605-8
exchanges of correspondence 98-100,
104-8, 148-50, 152-3, 177-86,
605-6
exhibits 180
failures to address
issues/submissions/evidence 384-9,
670-2
hearsay evidence 179-80
insolvency 31-2, 292-5
oral submissions 187-8
payments 105-5, 606-7
preconditions.and restrictions 99-100,
104-3, 152-3, 177-80, 338-42,
€05-.8
TCC 255-6, 262
types of evidence 104-8, 149-50, 152-3,
178-80
without prejudice material 106, 139, 197-8,
336-7, 366, 377,607, 614, 667
evidence not under oath, disadvantages of
construction adjudications 23, 188
evidenced in writing
see also ‘otherwise than in writing’
provisions; written contracts
construction contracts 66-8, 70-4, 340-2,
475-8, 503-4, 526, 592-5
excluded agreements
construction contracts 62-6, 74, 525-6,
591, 593-5
residential occupiers 63-6, 80, 339-42, 403,
500, 525-6, 591
excluded operations
construction operations 55, 58-62, 76,
339-42,450-1, 524-5, 579-83, 590-1
courts’ approaches 59-62, 590
exhibits, evidence 180
existence and terms of the contract 44-8,
67-74, 115-17, 145, 178-213, 304-18,
338-42, 356-61, 400-5, 586-8
expert determinations
advantages 25-6
definition 25-6
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expertise/quality of adjudicators 10, 21-2, 95,
126-8, 144-5, 152-72, 232-48, 284,
301-2, 357-61, 395-7, 424-6, 465-8,
471-2

see also capability assessments
experts
see also advisers; team ...
assistance-seeking powers of adjudicators
205-6, 219, 395, 424-5, 674
generally 25-6, 41-2, 125-39, 179-80,
196-7, 205-6, 292-3, 424-6
fees 16-17, 22-3, 419-20
external lawyers
see also lawyers
generally 40-1

extraction of minerals, excluded operations

58-60, 76, 339-42, 524-5

‘fair-minded and informed observer’ test

368-78

see also bias; natural justice

fairness

see also natural justice

abuse of process 379, 380, 423-4, 439-40,
667-8

ambush perceptions 379, 380-2, 668-9

checklist 399

Christmas claims 379, 382, 529, 66¢

definition 12, 362-3, 378-9, 399, 405-4

documents received late/not at aii 391-2,
673

failures to address
issues/submissisnc/evidence 384-9,
670-2

failures to follow agreed procedures 390-1,
672-3

failures to inform parties about an
approach taken/methodology used
392-4, 673

failures to inform parties about own
knowledge/expertise 395-7, 424-5,
674-5

failures to inform parties about
preliminary views 397-9, 675

failures to inform parties about third-party
advisers 395, 424-6, 674

failures to permit further
submissions/information 389-90, 672
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large/complex disputes 379, 382-4, 422-3,
669-70
referring party’s pre-adjudication conduct
379-80, 667
sufficiency of reasons 398-9, 675-6
unfair timetables 391, 673
UTCCR 12, 64, 145, 232, 400, 403-4,
676-7
familiarity advantages
construction adjudications 20
Scheme adjudications 86-7
fast-track arbitration
amounts in dispute 27-8
definition 27-8
timescales 28
fast-track dispute processes 4-5, 9-10, 27-8
see also timescales
definition 27-8
historical background 4-5
fax commuriicotions 153, 178-80
Federal Roy:l Commissioner, Australia 448-9
fees
s22.ulso costs
wdjudicators 168-72, 210-13, 217, 227-33,
304, 315-18, 336-7, 365, 367-9, 408-11,
419-26, 457-60, 480-6, 495-500,
516-20, 533-7, 555-60, 565-9, 626-7,
647
ANBs 571-7
consultants 40-1
counsel 16-17, 40-1, 261, 264, 269-70,
272, 635
experts 16-17, 22-3, 419-20
generally 11, 16-17, 22-3, 40-1, 90-6, 138,
168-70, 210-13, 227-33, 261, 264,
269-70, 272, 304, 408-11, 533-7,
555-60, 626-7, 635
liabilities 229-33, 304
post decisions 227-33, 626-7
reasonableness 229-33, 269-76
solicitors 16-17, 40-1, 261, 264, 269-70,
272, 635
types 16-17, 168-70, 261
FIDIC Silver Book 311, 443—-4, 519-20
final certificates 121-2, 140-1, 242, 244,
355-61, 629, 657-8
generally 121-2, 140-1, 242, 244, 629
set-offs 242, 244, 629
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final determination 12, 18-19, 22, 85-6,
285-303, 304-18, 438-40, 444-5, 483,
644-7

see also arbitration; determination;
insolvencys; litigation

adjudication costs recovery 315-18, 647

adjudications and other proceedings
307-12, 645-6

adjudicator decision conflicts 315, 647

commencement 312-18, 646-7

costs 312-18, 646-7

delaying issues 314, 647

enforcement of decisions 307-12, 645-7

financial difficulties 296-8, 438-40,
519-20, 640-1

generally 12, 18-19, 22, 85-6, 296-8,
304-18, 438-40, 644-7

limitation periods 304, 312-14, 646-7

onus of proof 312-18, 646-7

overview 12, 304-5

stay of execution 296-303, 438-40

timescales 304, 312-14, 646-7

without compliance with the adjudication
309-12, 646-7

finalising the adjudicator’s decisions 305-7,
644-5

finance and insurance, exclusion orders ¢3-6

financial difficulties, stay of execuinn 296-8,
438-40, 519-20, 640-1

fixtures, construction ap=raiions definition
55, 58, 524-5

flats, residential cc¢ piers excluded
agreementc 83-6, 403, 525-6, 591

flexibility advaritages of construction
adjudications 19, 150

food and drink, excluded operations 58, 61-2,
339-42, 524-5

formation generally, construction contracts
45-8,67-74, 586-7

forming part of the land, construction
operations definition 55, 57-8, 436-7,
524-5

forming, or to form, part of the land,
construction operations definition 55,
57-8,436-7, 524-5

formulation issues, set-offs 242, 247, 630

forum shopping, appointment of adjudicator
160-1, 616
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framework contracts, ancillary agreements
52, 54, 69-71

fraud 11, 12, 47, 116-17, 145, 157-8, 168-9,
284, 400, 401-2, 482-3, 676

getting-in-there-first factors, adjudication
strategy 124-5
government construction contracts
Malaysia 477-8
Singapore 504
Government of Ireland Act 1920 427

hearing bundles, TCC 261-3
hearsay evidence 179-80
see also evidence...
highways, exclusion orders 63-6
Highways Act 1980.65
historical background, statutory adjudications
4-5,142-4
HongXong 443
Heousirg Grants Construction and
Regeneration Act 1996 (the 1996 Act)
see also case...; excluded...; legislation;
Scheme...; Section...; statutory
adjudications
2009 Act (commencement 1 October 2011)
5-6, 28, 44, 53, 66-74, 76, 130-1, 140-1,
188-9, 193, 228-48, 523-9, 627-31
commencement dates (1 May 1998 and 1
October 2011) 5-6, 44, 53, 66-7, 76-7,
84, 446
definition 3, 5, 43-4, 523-9
generally 3, 5,7, 9-11, 18-20, 23, 43-74,
84, 109, 126, 130-43, 173-213, 228-48,
319, 403, 419-20, 427-8, 444-5, 476-7,
501-2, 523-9, 530, 579-83, 584
historical background 4-5, 7, 44
introductory provisions 523-6
requirements 43-74, 403, 523-9
section 104 of the Act 44, 48-54, 74,
339-42,427-8, 523-4, 529, 587-8
section 105 of the Act 44, 49, 55-62, 74, 76,
339-42, 524-5, 529, 579-80, 589-90
section 106 of the Act 44-45, 55-8, 62-6,
74, 525-6, 529, 579, 591
section 106A of the 2009 Act 63-65
section 107 of the Act 66-74, 76, 77, 340-2,
427-8,476-7, 526,579, 591-5
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Housing Grants Construction and

Regeneration Act 1996 (Continued)

section 108 of the Act 76, 80, 84-9, 90-6,
97-122,151-72,173-213, 219-26,
228-48, 276, 305, 341-2, 383-4, 410-11,
418, 419-20, 526-7, 530-1, 579, 582-3,
596-7, 602-13, 617-22, 623-31

section 108A of the 2009 Act 228-229, 233,
237

section 108(3)(A) of the 2009 Act 239-240

section 109 of the Act 579, 581

section 110 of the Act 130-1, 135-6, 141,
251-2, 531, 581

section 110A of the 2009 Act 130, 141

section 110B of the 2009 Act 141, 192, 194

section 111 of the Act 130-1, 251-2, 530,
536, 581

section 111 of the 2009 Act 130, 135, 141

section 112 of the Act 583

section 113 of the Act 581

section 114 of the Act 76, 84-8, 418, 528,
529, 596-7

section 115 of the Act 200-1, 221-6, 348,
528

section 116 of the Act 201, 221-6, 528-9

section 117 of the Act 529, 579

section 146 of the Act 529

UK and international statutory regi-tics’
comparisons 579-83

Human Rights Act 1998 (HR£)

definition 400, 404

generally 400, 404-5.422:-3, 425-6, 677

right to enjoy passessions (Article 1) 400,
405, 422-3, 425-6

right to a fair trial (Article 6) 400, 404-5,
422-3

Scotland 400, 405, 408, 422-3, 425-6

ICC see Infrastructure Conditions of
Contract

ICE see Institution of Civil Engineers

IChemE procedures (Grey Book) 88-9, 91-2,
562-9, 573

identities of the parties, essential terms of the
contract 45-8, 68-74, 110-11, 178-80,
342-9, 653-4

imminent resolution of other proceedings,
stay of execution 298-9, 641

October 1,2015 19:25

immunity of adjudicators 209-10, 622
impartiality requirements
see also bias; natural justice
definition 362-3, 367-9, 534
duties of adjudicators 201-2, 216, 232,
362-78, 534-7, 620-1
impermissible defences 183-4, 191-3, 386-9
see also defences; set-offs
implied terms of contracts 73, 208, 443-4,
594-5
in-house lawyers
see also lawyers
generally 40
incorporation of terms, terms of the contract
47-8, 356-61, 587
indemnity basis to assess costs, TCC 266-76
independent third parties
see also adjudicav g nominating bodies;
construction adjudications
definitior 3,6
genermlv 3-8,9-12, 13-14, 25-7, 205-6,
z1n
individual voluntary arrangements (IVAs),
definition 39, 290
information consideration/dissemination
duties of adjudicators 206-7, 212-13,
301-2, 348-9, 366, 375, 384-9, 399, 621,
655, 666, 670-6
bias 366, 375, 399, 666
Infrastructure Conditions of Contract (ICC)
88-9, 90-1, 600
see also Institution of Civil Engineers
generally 90-1, 600
initiating the adjudication
see also appointment of adjudicator; notice
of adjudication
generally 10, 144-72, 615-17
overview 144-5, 146-7
scope of the dispute 144-52, 347-9
injunctions
see also mandatory...
definition 278, 283, 329-30, 539
generally 249, 277-8, 364, 539, 636-7,
650-1
jurisdiction issues 321, 329-31, 364
successful injunctions 330
unsuccessful injunctions 330-1
inquisitorial proceedings, generally 196-7
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insolvency
see also administration; administrative
receivership; bankruptcy; company
voluntary arrangements; individual
voluntary arrangements; liquidation;
stay of execution; winding-up petitions
against insolvent parties 30-2, 39, 42, 122,
233,286-303, 420-1
on behalf of insolvent parties 30-2, 39, 42,
122, 284, 286-303, 420-1
deciding to adjudicate 14, 30-9, 42
definition 30-2, 286-7
enforcement of decisions 32-3, 39, 122,
233, 278-80, 285-303, 420-1, 434-40,
520, 638-44
evidence 31-2, 292-5
insurance issues 30-1, 226, 297-8, 438-9
overview 11, 285-6
Scotland 420-1
self-executing insolvency set-offs 285-7
timescales 286-7
triggers 30-2
Insolvency Act 1986 30-2, 35-9, 122,
286-303, 421
Insolvency (Northern Ireland) Order 1985
434
insolvency proceedings pending or 110t
included, stay of execution 22-5, 639
Insolvency Rules 32-3, 286-50%
Institution of Chemical fizoineers (IChemE)
573
see also IChemE ..
Institution of Civil Engineers (ICE) 28, 88-9,
90-1, 311,437, 444, 562-9, 574, 600
see also Infrastructure Conditions of
Contract
Arbitration Procedure 2012 fast-track
arbitration 28
generally 90-1, 437, 444, 562-9, 574, 600
Institution of Engineering and Technology
(IET) 574
Institution of Mechanical Engineers 574
insurance issues
ATE 272, 635
decisions 226, 626
insolvency 30-1, 226, 297-8, 438-9
intention to occupy, residential occupiers
excluded agreements 63-6, 525-6, 591
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interest on moneys
see also costs; money
costs 272-3, 430-1, 635-6
disadvantages of construction
adjudications 23
powers of adjudicators 208-9, 233, 235-9,
622
Interim Applications 106, 134-5
interim certificates, set-offs 242, 244, 629
interim payment disputes
definition 224-6
evidence 105-8, 606-7
statistics 24
intimidation problems, the adjudication 188,
190-1, 213
Ireland
2013 Act 461--72
adjudications461-72, 579-83
appoiniment of adjudicator 465-7
backgiound 443, 461-72, 579-83
cose law shortfalls 472
Code of Practice 461-72
commencement requirements 462-4
Commercial Division of the High Court
471-2
conclusions 471-2
costs 469-72
decisions 469-72
economic recession from 2007 461, 472
enforcement of decisions 470-2
historical background 443, 461-2
legislation 461-72, 579-83
notice of adjudication 464-6
overview 461-2
Panel of Adjudicators 465-7
powers/duties of the adjudicator 467-8
procedures 462-72
processes 464-72
referring parties 464-72
timescales 465-72
irrecoverable costs 22-3, 138, 142, 195, 206,
227-38, 304, 315-18, 419-20, 433-40,
457-60, 495-500, 516-20, 647
Isle of Man 443
issue-based ad hoc jurisdiction 82
issues/proportionate-based assessments of
costs, TCC 267-76
IVAs see individual voluntary arrangements
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JCT 4,27, 64,77, 89-90, 121-2, 131-6, 148, consent before objection 335, 652
175-6, 276, 345-6, 358-9, 390, 403, decision-based jurisdiction challenges
562-9, 597-600 319-20, 349-61, 656-63
DOM 14 definitions 145-6, 319-20, 538
DOM 2 148, 390 determination by the adjudicator 320-1,
form of contract 1998 77, 88-90, 121, 324-7, 648-9
175-6, 403, 562-9 determination from another adjudicator
generally 89-90, 131-2, 175, 276, 345-6, 326-7, 364
403, 562-9, 597-600 determination from the court 320-3, 364,
form of contract 2005 121-2 648
suite of contracts 2011 27, 131-6 generally 319-61, 538, 648-63
joinder provisions 23, 87-8, 91 injunctions 321, 329-31, 364
judgment in default, TCC 262-3, 266, losing the right to challenge the
633 adjudicator’s jurisdiction 319, 331-8,
judgments 262-84, 304-18, 434-40, 421-2,651-3
539-41 options 319, 320-31, 648-51
see also case law; decisions; litigation; overview 319-20
Technology and Construction Court process jurisdiciicn: challenges 319-20,
information sources 8 342-9,364-5 053-6
set aside judgments 262-3, 266, 518-20, reservaticns 81-2, 320-1, 327-8, 333-8,
633 364-6, 549-52
Judgments Enforcement (Northern Ireland) threshoud jurisdiction challenges 319-20,
Order 1981 (the 1981 Order) 434-40 358-42, 364, 653
Judicature Amendment Act 1972, New timescales 319-20, 338-61
Zealand 499-500 waivers 331-8, 365
Judicature (Northern Ireland) Act 1978 withdrawals 321, 328-9, 364-5, 650
430-40
judicial precedent ‘kitchen sink final account adjudications 138
see also case law; individual caces
generally 4, 7-8 the land, construction operations definition
judicial reviews 55, 57-8, 436-7, 524-5
Australia 458-60 large disputes
New Zealand 499520 adjudication strategy 137-8, 150, 180-1,
Scotland 416-17, 541 379, 382-4, 614
Singapore 517-20 disadvantages of construction
jurisdiction adjudications 22, 137-8, 150, 379, 3824,
see also challenges....; legal...; powers...; 422-3, 614, 669-70
scope of the dispute fairness 379, 382-4, 422-3, 669-70
ad hoc jurisdiction 338, 652 Late Payment of Commercial Debts (Interest)
adjudicators 12, 32-3, 80-2, 108-15, Act 1998 11, 129-30, 208-9, 233, 235-9,
145-6, 151-2, 182, 183-4, 187-8, 317, 430-1, 439-40
201-13, 238-48, 250-2, 257-60, 265, conflicts 236-7
284, 301-2, 319-61, 415-26, 499-500, definition 235-6
648-63 generally 233, 235-7, 317, 439-40
approbation and reprobation 335-8, 421-2, late reservations 333-4, 651-2
652 law reports, generally 8
awareness needs 319-20, 364 lawyers

checklists 360-1 see also barristers; solicitors; team ...
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generally 15-17, 25-6, 40-2, 156-8, 173,
188-9, 195-6, 261, 263-4, 571-7
legal advice privilege issues 41, 173, 188-9,
195-6
legal advice privilege issues
definition 188, 195-6
generally 41, 173, 188-9, 195-6
legal jurisdictions
see also case law; courts; international ...;
judicial precedent; jurisdiction....;
legislation; procedures; United
Kingdom...
generally 3-4, 12, 145-6, 151-2, 182,
183-4, 187-8,201-13, 238-48, 250-2,
257-60, 265, 284, 301-2, 319-61, 400,
499-500, 538, 648-63
legislation
see also case...; Housing Grants
Construction...; individual Acts of
Parliament; international ...; legal
jurisdictions; primary...; Scheme...;
secondary...; statutory ...; United
Kingdom...
generally 3-6, 406-7, 427-9, 447-9, 473-4
476-7, 487-9, 501-2, 523-9, 530-7,
578-83
historical background 4-6, 406, 42735,
443-4
UK and international statuiery regimes’
comparisons 578-63
letters
ad hoc adjudication; 80-1
claims 98-10%,.154-8, 147-8, 177-80,
605-6
dispute definition 98-100, 104-8, 605-6
evidenced in writing 71-2
notice of adjudication 147-8
letters of intent, written contracts 73-4, 595
liabilities, fees 229-33, 304
lien on decisions 232, 350-61, 656
Limitation Act 1980 313-14
limitation periods
final determination 304, 312-14, 646-7
statutory limitations 122, 313-14
liquidated damages 29, 118, 242-3, 245-6,
629-30
see also damages
liquidation 29, 32-9, 107, 294-5, 586, 638-9
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see also compulsory ...; creditors’
voluntary ...; insolvency; members’
voluntary...
definition 32-6
generally 32-9, 107, 294-5, 638-9
types 33-6
litigation
see also case...; courts; final
determination; Technology and
Construction Court
costs 19, 22-3, 28, 40-1, 142-3, 261, 264,
266-76, 443, 633-7
definition 215-16, 304
generally 215-16, 304-18, 443, 472
historical background 4-5
long timescales 4, 13-14, 18, 21
privilege 188-9,.195, 196-7
set-offs 245, 248, 631
temporary nnality aspects of adjudicator
dacizions 224-6
timescales 304
Lecal Democracy, Economic Development
and Construction Act 2009
(Commencement No. 2) (Scotland)
Order 2011 407
Local Democracy, Economic Development
and Construction Act 2009 (LDEDC)
5-6, 44, 275, 428, 523-9, 538
see also ...Housing Grants Construction and
Regeneration Act 1996
Lord Ordinary 412
losing the right to challenge the adjudicator’s
jurisdiction 319, 331-8, 421-2, 651-3
loss assessments, deciding to adjudicate
14-17, 42

machinery/equipment, structures 56-7
Malaysia
adjudications 473-86, 579-83
administration of the adjudication 481-2
appointment of adjudicator 479-80
background 443, 473-86, 579-83
challenges to decisions 482-6
commencement requirements 474-8
conclusions 485-6
Construction Industry Payment And
Adjudication Act 2012 (the 2012 Act)
473-86
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Malaysia (Continued)
costs 482-6
decisions 474-5, 482-6
direct payments from principal 485-6
enforcement of decisions 484-6
government construction contracts 477-8
historical background 443, 473-4
Kuala Lumpur Regional Centre for
Arbitration (KLRCA) 473-86
legislation 473-86, 579-83
Malaysia Regulations 2014 473-86
natural justice 482-6
overview 473-4
payment-claim process step 479-80
powers/duties of the adjudicator 480-1
procedures 473-86
processes 474-81
retrospective effect of the 2012 Act 478
submissions 480-1
suspension/reduction in the work pace
484-5
timescales 474-86
mandatory injunctions 650-1
definition 277, 539
generally 249, 277-8, 539, 636-7, 650-1
manifest injustice, stay of execution 299, 641
manufacture, delivery, installation operations,
excluded operations 59, 62, 525, 55¢-1
materiality thresholds, natural justice 363-4,
416-17, 664
mediation 13-14, 16, 24-7,:120-1, 300,
369-70, 472, 482, 568-20
see also non-binding voluntary dispute
resolution forurs
meetings
see also communications; minutes
the adjudication 10-11, 178-80, 186-8,
212-13, 217,376
benefits 187
bias 376, 667
generally 10-11, 178-80, 186-8, 376
settlements 187
members’ voluntary liquidation (MVL) 33,
35-6,294-5
minutes of meetings, evidenced in writing 70,
178-80
misrepresentation 116, 157-8
Misrepresentation Act 1967 116
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money judgments, compliance failures 282-4
multiple adjudications
adjudication strategy 125-6, 161, 173-4,
188-9, 247-8, 299, 321-61, 630
set-offs 243, 247-8, 630
multiple contracts
preconditions and restrictions 117-19,
338-42,612-13
Scheme adjudications 119, 612-13
multiple disputes
connected issues 109-15, 149, 608-11
generally 97-8, 108-15, 125-6, 149, 151-2,
161, 230-1, 338-42, 608-11
preconditions and restrictions 97-8,
108-15, 149, 151-2, 338-42, 608-11
Scheme adjudications 111-15, 119, 609
substantially the same dispute 110-15,
125-6, 151, 21C-13, 338-42, 439-40,
609-11

named aciudicators in the contract 161-3
Naticnvride Academy of Dispute Resolution
(NADR) 159, 160, 574
cataral justice
see also bias; challenges...; fairness
Australia 459-60
awareness needs 364
breaches 362-99
checklist 399
definition 12, 145-6, 362-3, 399, 539
generally 12, 145-6, 150, 155, 179, 183-4,
188, 201-2, 204-7, 218-19, 228, 232-3,
250-2, 265, 284, 301-2, 352-61, 362-99,
400, 415-26, 459-60, 539, 663-76
Malaysia 482-6
materiality thresholds 363-4, 416-17, 664
New Zealand 492-3
Northern Ireland 439-40
options when points arise 364-6, 664
overview 12, 145-6, 362-3, 663-4
‘reserving the position’ protests 364-6
Scotland 365-6, 396, 415-26
Singapore 512-20
waivers 365
natural persons
appointment of adjudicator 163, 617
generally 163, 400, 403-5, 425-6, 617
NEC2 procedures 88-9, 92-3, 346, 601
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NECS3 procedures 83, 88-9, 92-3, 305, 346,
562-9, 574, 601
negligence claims
see also non-contractual claims
common law 23,97, 110, 116
negligent misstatement 110-11, 116-17
nemojudex in causa sua maxim 362, 399
see also natural justice
neutral citations, generally 8, 584
New South Wales (NSW) 446-60, 501-2,
579-83
see also Australia
New Zealand
adjudications 448, 487-500, 579-83
appointment of adjudicator 490-3
background 443, 448, 487-500, 579-83
challenges to decisions 499-500
commencement requirements 488-90
Construction Contracts Act 2002 (the 2002
Act) 487-500
Construction Contracts Amendment Bill
500
Construction Contracts Regulations 2003
494-5
costs 493-500
decisions 487-8, 493-500
determination 493-6
enforcement of decisions 487-.3; 496-500
historical background 443, 427-8
Judicature Amendmeni-Act 1972 499-500
judicial reviews 499-300
legislation 487-510, 579-83
natural justis> 192-3
overview 48/-8
procedures 487-500
processes 490-500
proposed amendments 500
rights of a non-respondent owner 496
timescales 497-500
Wages Protection and Contractors’ Lien
Act 1939 487-8
NHS developments, exclusion orders 63-6
‘no dispute’ challenges 347-8, 382, 436-40
nominating bodies 8, 10-11, 20-1, 22, 24,
87-8, 144-5, 152-8, 165-72, 187-8,
189-90, 345-6, 371-3, 465-6, 490-1,
531-2, 538, 570-7,616
see also adjudicating ...
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non-binding voluntary dispute resolution
forums 13-14, 24-9, 42, 76-7
see also early neutral evaluations;
mediation
non-contractual claims 23, 43-4, 97-8,
116-17
see also negligence...
disadvantages of construction
adjudications 23
Northern Ireland
see also individual topics; United
Kingdom...
abuse of process 439-40
adjudications 428-40
application hearings 432-3
application for summary judgment
431-2
backgrourid >-4, 6-7, 311, 427-40
case lavz statistics 6-7
challenges to decisions 435-40
commercial actions 430-40
costs 433-40
decisions 428-40
declaratory relief remedy 435
enforcement of decisions 428-40
enforcement of judgments 434-5
England and Wales similarities 427-8
judicial consideration 435-40
natural justice 439-40
overview 427-9
procedures 428-40
taxation of costs 433
writ of summons 430-1
Northern Ireland Act 1998 427
Northern Ireland Assembly 427
Northern Ireland Parliament 427
Northern Ireland (Temporary Provisions) Act
1972 427
Northern Territory (NT) 447-60
see also Australia
notice of adjudication
see also commencement; initiating the
adjudication; scope...
checklists 151-2
creep between crystallisation and referral
108, 136-7, 140, 148-9, 183-4, 343-9,
607-8
crystallisation generally 148-9, 343-9
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notice of adjudication (Continued)
definition 10, 110, 123-4, 144-5, 146-7,
530-1, 539, 542-5
drafting considerations 123-5, 146-52,
343-9
dropped heads of claim 188, 194-5, 620
generally 10, 85-8, 102-3, 108, 110, 113
121, 123-5, 136-7, 144-5, 146-52,
174-6, 177-80, 188, 194-5, 219, 343-9,
391-2, 416-26, 464-6, 490-3, 508-12,
528, 531-7, 539, 542-5, 615-16
letters 147-8
referring party checklist 151
responding party checklist 151-2
timescales 123-5, 146-7, 149-52, 174-6,
201, 391-2
withdrawals 188, 195, 620
notification of intention to refer the dispute
10, 80-1, 85-8
see also notice of adjudication
definition 10
novation agreements, ancillary agreements
52-4,110-11, 308-12
nuclear processing, excluded operations 58,
61-2,339-42, 524-5

oath, evidence not under oath 23, 188
obiter dicta remarks 73, 114, 170-2, 1945,
298, 315, 336-7
objections to the appointment ¢£ adjudicator
154-5, 163-4, 171-2, 205-5, 617
objects or installations, ctns ruction
operations defirition’53, 58, 524-5
offer and acceptance, construction contracts
45-8
official receivers 34-7, 38-9, 283
see also bankruptcy; liquidation
oil and gas, excluded operations 58-60, 76,
339-42, 524-5
‘omissions defence’ 301-2
on behalf of insolvent parties 30-2, 39, 42,
122, 286-303, 420-1
see also insolvencys; referring parties
on-demand bonds 255
onus of proof, final determination 312-18,
646-7
oral contracts 66-74, 77-9, 340-2, 593-5
see also construction contracts
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oral submissions 187-8, 255-6
orally-varied contracts 66-74, 594-5
generally 66-74, 594-5
scenarios 72-3, 594-5
order of sale, enforcement methods 282,
434-40
Orders in Councils 427
orders of the court 280-4, 637
other party’s willingness/ability to pay
see also insolvency
adjudication strategy 141-3, 151-2, 614
‘otherwise than in writing’ provisions
see also evidenced in writing
written contracts 69-74, 592
Outer House of the Court of Sessions 354
overview of the book 3-12

parallel corresponderice 186
Part 7 claims 2¢ 2H0-60, 322-3, 539
see also Civil'Procedure Rules
Part 8 claimys 29, 133, 256-60, 284, 307-12,
522-3,337-8, 407, 539
s22.ulso Civil Procedure Rules
dvantages/disadvantages 29, 284
definition 29, 539
timescales 29
Part 23 claims 329-31
Part 24 claims 253-60, 277-8
particulars of claim in litigation 174
parties’ costs 233-9, 568-9, 627
see also costs; referring parties; responders
pay less notices
generally 129-36, 182-4, 1924, 242-3,
244-5, 629
set-offs 242-3, 244-5, 629
‘pay now, argue later’ rubric 251-2
payees
see also referring parties
definition 4
generally 18-19, 24, 128-43, 296-303, 614
historical background 4-5
‘smash and grab’ adjudications 129-36, 614
payers 4-5, 18-19, 128-43, 296-303, 614
see also responders
definition 4
generally 18-19, 128-43, 296-303, 614
historical background 4-5
‘smash and grab’ adjudications 129-36, 614
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payment certificates as evidence 105-8,
114-15, 192-3, 606-7
payment notices, reverse ambush 140-1
payments
see also interim...
compliance with time for payment 2804,
456-60, 469-72, 482-6, 637
evidence 105-8, 606-7
extending the time for payment 281-4,
469-72, 482-6, 637
lien on decisions 232, 350-61, 656
other party’s willingness/ability to pay
141-3,151-2, 614
Part II of the Schemes - Payment 84,
406-7, 530-7
regimes 130-6
pecuniary claims 29, 116-17, 118, 127-43,
148-52, 209, 218-26, 227-48, 355-61,
456-60, 463-72, 533-7, 622
see also damages; money; payments
adjudication strategy 127-43
PFI (private finance initiative) projects,
exclusion orders 63-6
pharmaceuticals, excluded operations 58,
61-2,339-42, 524-5
pipework, excluded operations 60-2,
524-5
planning, exclusion orders 63-6
plant and machinery, excluded operations
60-2, 524-5
points of principle, caselaw 7-8, 29, 353
post decisions
see also deciciens
cost apporticnments 11, 22-3, 28, 210-13,
217-18, 227-33, 237-9, 533-7, 626-7
costs 227-33, 626-7
error corrections 227, 239-41, 350-1,
360-1, 527, 567-8, 627-8
fees 227-33, 626-7
generally 11-12, 227-48, 320-61, 626-31
Late Payment of Commercial Debts
(Interest) Act 1998 11, 129-30, 208-9,
233,235-9
overview 11, 227-8
parties’ costs 233-9, 568-9, 627
revised decisions 227-8, 239-41, 627-8
set-offs 227-8, 236-7, 241-8, 628-31
severability 286, 301-3, 331-8, 643-4
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post-appointment communications with one
party, bias 366, 373, 399, 666
post-appointment pre-referral issues,
appointment of adjudicator 167-8
power generation, excluded operations 58,
61-2,339-42, 524-5
powers of adjudicators
see also decisions; jurisdiction ...; natural
justice
assistance-seeking powers 205-6, 219, 395,
424-5, 674
damages 209, 622
generally 10-11, 173-4, 184-200, 201-13,
227-48, 276-7, 319-61, 467-8, 512-20,
531-7, 565-6, 620-2
immunity 209-10, 622
interest on maneys 208-9, 233, 235-9, 622
pre-emptory orders 249, 276-7, 636
request:/direction-making powers 181,
204-.5,212-13, 621
scor e of the dispute 207-8, 319-61,
408-11, 416-26, 621-2, 648-63
taking the initiative 202-4, 621
Pre-Action Protocol for Commercial Actions,
Northern Ireland 430-1
Pre-Action Protocol for Construction and
Engineering Disputes (Protocol) 256-60
pre-appointment communications with one
party, bias 366, 371-3, 399, 666
pre-emptory orders 249, 276-7, 636
preconditions and restrictions
see also claims; disputes; evidence....;
referring parties; statutory adjudications
‘at any time’ construction adjudications
119-22,613
claim abandoned 107, 607
conclusivity clauses 121-2, 613
correctly served documents 107, 152-3,
391-2, 607, 620
creep between crystallisation and referral
108, 136-7, 140, 148-9, 177-80, 183-4,
341-2,607-8
dispute settlement/compromised scenario
108, 187-8, 199, 338-42, 607
exchanges of correspondence 98-100,
104-8, 148-50, 152-3, 177-86, 605-6
generally 10, 97-122, 148-9, 151-3,
338-42, 360-1, 602-13
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preconditions and restrictions (Continued)
multiple contracts 117-19, 338-42, 612-13
multiple disputes 97-8, 108-15, 149,
151-2, 338-42, 608-11
overview 10, 97-8
scenarios 104-8, 605-8
statutory limitations 122
timescales 102-4, 121-2, 605
‘under’ the contract disputes 115-17, 151,
342,611-13
without prejudice material 106, 139, 172,
197-8, 336-7, 607, 614, 667
wrong parties 107, 607
preliminary views, natural justice 366, 377-8,
397-9, 667, 675
preparation needs, adjudication strategy
123-6
prices
see also money
essential terms of the contract 45-8, 68-74,
127-8, 178-80
primary legislation
see also Housing Grants Construction and
Regeneration Act 1996 ....; legislation;
United Kingdom...
generally 3-8, 428
privacy advantages of construction
adjudications 19-20, 90, 200
see also confidentiality issues
privilege
see also disclosure of documents; legal ...;
litigation ...; withou: prejudice...
definition 188-9, 1u3
generally 41, 106, 139, 172, 173, 188-9,
195-8, 584, 607, 614
process jurisdiction challenges 319-20,
342-9, 364-5, 653-6
see also adjudication...;
commencement...; initiating....;
jurisdiction issues
processes 3-8, 9-10, 27-8, 123-43, 144-72,
173-213, 453-60, 464-72, 474-81,
503-7, 508-20, 617-22
see also adjudication; commencement;
notice of adjudication; procedures
project teams
see also team...
generally 41-2
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prolongation disputes 19, 24, 41, 115-17,

127-8, 218-26, 245-6, 354-61, 658-9
statistics 24

proportionate-based assessments of costs,
TCC 267-76

Protocol see Pre-Action Protocol for
Construction and Engineering Disputes

prudent approaches, settlements 261

quality of submissions/evidence
disadvantages of construction
adjudications 21

quantification issues, set-offs 242, 246, 630

quantity surveyors 40, 49-50, 156-60, 523-9,
571-7

see also consultants
quasi-mediators, bias-36¢, 376, 667

reasons for the decision 214, 217-18, 350-61,
398-9,623,656-63, 675-6
reasons.o.ven, Scheme adjudications 88
receint »f decisions 218-19, 227-48, 349-61,
AZ3
cecxoning of time, the adjudication 189, 201,
528-9
recovery
adjudication costs recovery 315-18, 647
historical background 4-5
irrecoverable costs 22-3, 138, 142, 195,
206, 227-39, 304, 315-18, 419-20,
433-40, 457-60, 495-500, 516-20, 647
rectification orders 116
redress/remedy 142-52, 177-213, 215-26,
227-48, 257-84, 313-18, 343-9, 434-40,
543-60
see also decisions; notice of adjudication;
pecuniary ...
referral notice 10, 90-6, 108, 110-11, 113,
121, 123-5, 136-7, 148-9, 151-3,
173-213, 219-26, 342-9, 350-1, 418-26,
528, 532-7, 539, 545-8, 564, 617-22, 655
adjudicator actions 180-1
creep between crystallisation and referral
108, 148-9, 177-80, 183-4
definition 10, 110-11, 123-4, 173-5,
532-3, 539, 545-8
drafting considerations 123-5, 148, 173-4,
177-80, 343-9, 532-3
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duties of adjudicators 180-1
generally 10, 173-213, 219-26, 342-9,
532-7, 539, 545-8, 564, 617-22, 655
practical considerations and strategy
177-80
supporting documents 178-80, 189, 200-1,
210-13
timescales 10, 123-5, 151-3, 173-6, 180-1,
201, 205, 212-13, 219-22, 342, 347-9,
350-1, 391-2, 418-26, 617-18, 655
witness evidence 179-80, 188, 196-7
referring parties
see also adjudication strategy;
appointment of adjudicator; costs;
initiating the adjudication; notice of
adjudication; on behalf of insolvent
parties; payees; preconditions....; referral
notice; replies; sur-rejoinders
appointment of adjudicator checklist 171,
360-1
creep between crystallisation and referral
108, 136-7, 140, 148-9, 177-80, 183-4,
341-2,607-8
deploying arguments 139-41, 148-52,
343-9
fairness 379-80
information consideration/dissen:ination
duties of adjudicators 206-7, 212-13,
301-2, 348-9, 366, 375, 581-9, 399, 621,
655, 666, 670-6
insolvency issues 14, 30-9, 42, 420-1
intimidation probleins 188, 190-1, 213
pre-adjudicetien conduct 379-80, 667
receipt of the.decision 218-19, 227-48,
349-61, 623
statistics 24
withdrawals 188, 195, 620
regimes, statutory adjudications 5-6
registering decisions, Scotland 417
rejoinders 10-11, 173-4, 184-6, 539
see also responders
definition 10, 173, 184-5, 539
generally 10-11, 173-4, 184-6, 539
practical considerations and strategy
184-6
relationship challenges, deciding to adjudicate
17,18
‘relief from sanctions’ 266
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removal of procedural uncertainties, courts
142-3
removals, adjudicators 145, 170-2
replies 10-11, 21-2, 98-9, 124-5, 139-41,
151-2, 173-4, 184-6, 480, 539
see also referring parties
definition 10, 173, 184-5, 539
practical considerations and strategy
184-6
representation, TCC 263-4
requests/direction-making powers, powers of
adjudicators 181, 204-5, 212-13,
621
rescinded contracts 46-8
reservations
abandonment 334-5, 651
ad hoc jurisdiction 81-2
jurisdiction $1-2, 320-1, 327-8, 333-8,
364, 246-52
late recervations 333-4, 651-2
I¢sirg the right to challenge the
adjudicator’s jurisdiction 333-5, 651-2
‘teserving the position’ protests 82, 327-8,
364-6, 649-50
residential occupiers, excluded agreements
63-6, 80, 339-42, 403, 500, 525-6, 591
resignations of adjudicators 90, 111-12, 179,
180-1, 205, 210-13, 216, 228-31,
321-61, 364-5, 367-9, 408-11, 533-7,
564-5
resources 11, 15-17, 42
see also costs...; fees; time...
deciding to adjudicate 17
responders
see also against insolvent parties;
appointment of adjudicator; costs;
defendants; payers; rejoinders; responses
ambush perceptions 23, 28, 104, 124-6,
140-1, 341-2, 379, 380-2, 668-9
appointment of adjudicator checklist
171-2, 360-1
defences 10-12, 139-43, 144-5, 148-52,
173-4, 181-213, 259-84, 320-61,
362-99, 400-5, 618-22, 676-7
disadvantages 23, 28, 104, 124-6, 380-2,
438-40
documents received late/not at all 391-2,
673

Trim: 244mm X 170mm



BLBK581-IND

734

BLBK581-Pickavance Printer: Courier Westford

Index

responders (Continued)

generally 10-11, 21-2, 23, 30-9, 100-22,
124-43, 144-72,177-8, 218-19, 223-6,
227-48, 260-84, 304-18, 360-1, 438-40

information consideration/dissemination
duties of adjudicators 206-7, 212-13,
301-2, 348-9, 366, 375, 384-9, 399, 621,
655, 666, 670-6

insolvency issues 14, 30-9, 42, 233, 420-1

intimidation problems 188, 190-1, 213

notice of adjudication checklists 151-2

receipt of the decision 218-19, 227-438,
349-61, 623

secured assets 141-2, 614

silence 101-3, 148-9, 261, 262-3, 268

responses

see also defences; rejoinders

adjudicator duties 183-4

definition 10-11, 100-8, 1734, 181-3,
539, 549-51

drafting considerations 182-4

generally 10-11, 100-22, 139-43, 173-4,
181-4, 260-84, 439-40, 539, 549-51,
604, 618-22

nature 101-2, 181-4, 260-1, 604

practical considerations and strategy 1824

scope of the defence 183-4
supporting documents 183-4, 189, 2.00-1,
210-13
TCC 260-84
timescales 10, 23, 28, 1024, 124-5, 145,
173-4, 181-4, 212-13, 380-2, 391-2,
439-40
witness evidence 183-4, 188, 196-7
restitution (unjust enrichment) remedy 116,
313-14
reverse ambush, adjudication strategy 140-1
revised decisions 227-8, 239-41, 627-8

revocation issues, defective appointments 145,

170-2, 230-1, 342-9, 408-11, 565, 617
RIBA see Royal Institute of British Architects
RICS see Royal Institution of Chartered

Surveyors
right to enjoy possessions (HRA Article 1)

400, 405, 422-3, 425-6
right to a fair trial (HRA Article 6) 400,

404-5, 422-3
‘rough justice’ aspects, dispute resolution 250
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Royal Incorporation of Architects in Scotland
(RIAS) 576

Royal Institute of British Architects (RIBA)
88, 370, 372, 576

Royal Institution of Chartered Surveyors
(RICS) 88, 156-7, 159-60, 166-7, 190-1,
333,575

Rule 4.90, Insolvency Rules 32-3, 287-303

rules see procedures

Rules of the Court of Judicature (Northern
Ireland) 1980 (RCJ (NT) 1980) 430-40

save-the-best-until-last approaches,
adjudication strategy 139-40
scaffolding, excluded operations 60-2, 524-5
Scheme adjudications
adjudicating nomizating bodies 87-8,
152-8
applicability 34-o, 142-3, 147-52, 596-7
appointmen of adjudicator 152-72, 175-6,
531-7,515-17
beieSts 86-7
certainty benefits 86-7
compliance failures 84-6, 596-7
conclusivity clauses 121-2, 613
confidentiality issues 189, 200, 569
definitions 6-7, 9-10, 83-5, 530-7
familiarity advantages 86-7
generally 83-6, 96, 111-15, 119-20, 135,
144-5, 147-53, 174-213, 216-26,
313-14, 376-7, 406-26, 444-5, 527-9,
530-7, 596-7, 609, 612-13, 615-17,
618-22, 623-6
joinder provisions 87
multiple contracts 119, 612-13
multiple disputes 111-15, 119, 609
nominating bodies 87-8
powers/duties of adjudicators 201-13
procedures 9-10, 83-8, 96, 111-15,
147-52,174-213, 411-26
reasons given 88
statistics 86
uncontroversial aspects 86-7
variants 87-8
Scheme for Construction Contracts (England
and Wales) Regulations 1998
(Amendment) (England) Regulations
2011 (the 2011 Scheme)
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see also Part...; procedures

commencement date (1 October 2011)
84-5, 96, 530

definitions 6-7, 84-5, 410-11, 530-7

generally 6-7, 83-9, 96, 142, 147-52,
165-72, 175-6, 210-13, 407-26, 527-9,
530-7

historical background 6-7, 84-5

paragraph 7(1) 175-176

paragraph 7(2) 175-176

paragraph 7(3) 175-176

paragraph 9 210-211

paragraph 11(1) 170

paragraph 11(2) 170

paragraph 19 219-222

paragraph 22A 239-240,

paragraph 23 224-225

paragraph 25 228

Scheme for Construction Contracts (England
and Wales) Regulations 1998 (the 1998
Scheme)

see also Part...; procedures

commencement date (1 May 1998) 6, 84,
530

definitions 6-7, 84-5, 530-7

generally 10, 54, 76, 78, 83-96, 142;
147-72, 176, 211-13, 220-6, 228-4¢,
275,276-7, 344-61, 406-2¢, 428-40,
527-9, 530-7, 562-9, 61317,
623-31

paragraph 1(1) 54, 147,209

paragraph 1(2).5, 147

paragraph.1(2,.147, 349

paragraph 2 153-155

paragraph 3 153-155

paragraph 4 163, 367

paragraph 5 153-155

paragraph 6 153-155

paragraph 7(1) 149, 152-153, 175-176

paragraph 7(2) 152-153, 175-176

paragraph 7(3) 152-153, 175-176

paragraph 8(1) 111

paragraph 8(2) 119

paragraph 8(3) 111, 119

paragraph 8(4) 111, 119, 230

paragraph 9111-112,115,210-212, 230,
231, 342, 353

paragraph 10 164
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paragraph 11(1) 170, 230, 439
paragraph 11(2) 168, 230
paragraph 12(a) 202
paragraph 12(b) 232
paragraph 13 187, 202-204, 205-206, 384,
395
paragraph 14 204-205
paragraph 15 198, 204-205
paragraph 16(1) 376
paragraph 16(2) 187
paragraph 17 206-207
paragraph 18 200
paragraph 19 219-222
paragraph 20(a) 111, 122, 135, 184,
207-208, 254
paragraph 20(b) 207-208
paragraph 204c)208-209
paragraph 2225
paragraph 22 217
pardgiaph 23(1) 224-225, 276-277, 353
paragiraph 23(2) 224-225
naragraph 24 276-277
paragraph 25 228-229
paragraph 26 209-210
historical background 6-7, 84-5, 406-7
Scheme for Construction Contracts in
Northern Ireland (Amendment)
Regulations (Northern Ireland) 2012
428-40
Scheme for Construction Contracts
(Scotland) Amendments Regulations
2011 (the 2011 Scottish Scheme) 407-26
paragraph 25(2) 411
Scheme for Construction Contracts
(Scotland) Regulations 1998 (the 1998
Scottish Scheme) 406-26
paragraph 9(4) 408-409
paragraph 11(1) 409
paragraph 20 409-410
paragraph 24 410, 417-418
paragraph 25 410
scope of the dispute
see also jurisdiction issues
initiating the adjudication 144-52,
347-9
powers/duties of adjudicators 207-8,
212-13, 217-26, 319-61, 408-11,
416-26, 621-2, 648-63
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scope of what the adjudicator can decide

207-8, 212-13, 217-26, 319-61, 408-11,

416-26, 621-2, 648-63
scope of the work, essential terms of the
contract 45-8, 63, 68-74, 78, 115-17,
178-80, 338-42, 356-61
Scotland
see also individual topics; United
Kingdom...
abuse of process 423-4
adjudications 407-28, 488
approbation and reprobation 421-2

background 3-4, 280, 284, 289, 400, 405,

406-26, 5401
Books of Council and Session 417, 540
case law statistics 6-7
challenges to decisions 415-26
civil/Roman law 407
commercial actions 411-26, 540
costs 419-26
counterclaims 414, 420-1
decisions 415-26
divergence issues 418-26
enforcement of decisions 280, 284, 289,
400, 405, 407-26, 637

England and Wales contrasts 400, 404-5;

406-26, 677
glossary 540-1
HRA 400, 405, 408, 422-3, 4256
insolvency 420-1
judicial reviews 416-17, 541
natural justice 365-6.296, 415-26
overview 406-7
procedures 407-2¢
registering decisions 417
timescales 411-26
Scotland Act 1998 406
Scott Schedules, submissions 186
Scottish Minister 65
Scottish Parliament 406, 526
secondary legislation
see also legislation; Scheme for
Construction Contracts...; United
Kingdom...
generally 4, 6-8, 428
Secretary of State 63, 64-6, 427, 523-9,
530-7
Secretary of State for Northern Ireland 427
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secured assets, adjudication strategy 141-2,
614
self-executing insolvency set-offs 285-7
Senior Courts Act 1981 277, 283, 318
service of documents
the adjudication 189, 200-1, 343, 348-9,
391-2, 528-9, 620, 655-6
generally 31-2, 107, 152-3, 189, 200-1,
343, 348-9, 391-2, 528-9, 607, 620,
655-6
correctly served documents 107, 152-3,
189, 200-1, 343, 348-9, 391-2, 528-9,
607, 620, 655-6
set aside judgments 262-3, 266, 518-20, 633
see also challenges...
set-offs
see also cross-clain's
the adjudicatiorn 153-4, 188-9, 191-4,
227-8,23€-8 241-8, 284, 437-8,
619-20, 623-31
arbitracion awards 243, 248, 631
counactual set-off rights 242-4, 628-9
definition 188-9, 191-2, 241-3
tormulation issues 242, 247, 630
general rule and exceptions 241-3, 628
interim/final certificates 242, 244, 629
liquidated damages 242-3, 245-6,
629-30
litigation on foot 243, 248, 631
multiple adjudications 243, 247-8, 630
pay less notices 242-3, 244-5, 629
post decisions 227-8, 236-7, 241-8,
628-31
quantification issues 242, 246, 630
withholding notices 242, 244-6, 629
sets of directions, adjudicators 181, 204-5,
212-13, 529, 555-60, 621
settlements
the adjudication 187, 189, 197-8, 199, 306
ancillary agreements 52-4
costs 273-4, 636
dispute settlement/compromised scenario
108, 187, 306, 338-42, 607
generally 189, 199, 261-2, 273-84, 304-18,
338-42,507-8
meetings 187
prudent approaches 261
TCC 261-2, 273-4, 306, 636
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severability
definition 286, 301
generally 286, 301-3, 643-4
shareholders, insolvency 35-9, 294-5
signed decisions 216-17, 351-61, 656-7
signed statements of truth 180
silent responders 101-3, 148-9, 261, 262-3,
268
Singapore
adjudications 501-20, 579-83
background 443, 501-20, 579-83
Building and Construction Industry
Security of Payment Act (Cap 30B) 2004
(the 2004 Act) 501-20
Building and Construction Industry
Security of Payment Regulations 2006
(the Regulations) 502-20
challenges to decisions 502, 512-20
commencement requirements 502-4
conclusions 520
conduct of the adjudication 514-15
contracting out 503-4
costs 512-20
crystallisation and dispute settlement
periods 507-8
decisions 501-2, 515-20
determination 517-20
enforcement of decisions 518-.2¢
government construction “entracts 504
historical backgrouna 543, 501-2
judicial reviews 517-20
legislation 501-22, £79-83
mediation.50%.25
natural justice 512-20
notice of adjudication 508-12
overview 501-2
payment regime 504-7
procedures 501-20
processes 503-7, 508-20
responses 511-12
role of the adjudicator 512-15
timescales 501-2, 503-20
Singapore Mediation Centre (SMC) 508-20
site visits 10-11, 186-8, 212-13, 366, 375, 667
skeleton arguments, TCC 261-2
slip rule, error corrections 239-41, 567
‘smash and grab’ adjudications 129-36,
614
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Society of Construction Arbitrators (SCA)
100 Day Arbitration Procedure 2004
fast-track arbitration 27-8
Construction Industry Model Arbitration
Rules 1998 (CIMAR) fast-track
arbitration 27-8
solicitors
see also lawyers
generally 40-2, 157, 263-4
fees 16-17, 40-1, 261, 264, 269-70, 272,
635
legal advice privilege issues 41, 173, 188-9,
195-6
TCC 263-4
South Australia (SA) 447-60
see also Australia
special resolutiz s, members’ voluntary
liquidaticn35-6
specific pérfcrmance 116
standard basis to assess costs, TCC 266-76
stariing imes, adjudication strategy 123-5
State Administrative Tribunal, Australia
458-60
statement of case in an arbitration 174
statistics 24, 86, 214, 238, 428, 571-7
statutory adjudications
see also adjudication ...; construction...;
deciding to adjudicate; dispute
resolution ...; individual Acts of
Parliament; insolvency;
international ... ; legislation;
preconditions...; United Kingdom ...
advantages 3-4, 18-21, 42, 43-4, 443-5
checklist 74, 360-1
definitions 5, 9-10, 18-19, 25-6, 43-4, 74,
76, 215-16, 304, 526-9, 539
disadvantages 21-3, 42
dispute type statistics 24
generally 4-12, 13-42, 43-74, 76, 77-8,
83-4,97-122, 126, 142-3, 173-213,
214-26, 304, 319-61, 443-5, 461-72,
473-86, 526-9, 530-7, 539, 578-83,
586-95, 602-13, 617-22
historical background 4-5, 443-4
intentions 5
overview 3-12, 443-5
regimes 5-6
statistics 24, 214, 238, 428
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statutory adjudications (Continued)
UK and international statutory regimes’
comparisons 578-83
statutory demands 29, 31-2, 249, 278-80, 637
see also enforcement of decisions;
insolvency; winding-up petitions
definition 278-9
service methods 31-2, 189
statutory limitations, preconditions and
restrictions 122
stay of execution 11, 135-6, 286, 290-303,
402, 438-40, 520, 639-43
see also insolvency
conditions 301-3, 642-3
court’s discretion 290-3, 639
definition 286, 290-2
financial difficulties 296-8, 438-40,
519-20, 640-1
imminent resolution of other proceedings
298-9, 641
insolvency proceedings pending or not
included 293-5, 639
manifest injustice 299, 641
overview 11, 286, 290-1
partial stay orders 291-2, 300, 438-40, 642
staying adjudication proceedings, the
adjudication 189, 199, 310-11
staying enforcement proceedings, arbi‘ration
agreements 274-6, 2824, 31(-.12, 636
steel, excluded operations 58, 68-2, 524-5
strategy see adjudication strategy
structural engineers 159-50
structures, constructian operations definition
55-8,436-7, 524-5, 589-90
subcontracts, definitions 49-54
‘subject to contract’ letters of intent 74, 595
submissions
see also referral notice; rejoinders; replies;
responses; sur-rejoinders
the adjudication 177-86, 204-5, 212-13,
347-9, 361
disregarded submissions/witnesses 204-5,
374-5, 384-9, 670-2
failures to address
issues/submissions/evidence 384-9,
670-2
oral submissions 187-8
Scott Schedules 186
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substantially the same dispute 110-15, 125-6,
151, 210-13, 338-42, 439-40, 609-11
sufficiency of reasons
see also reasons for the decision
natural justice 398-9, 675-6
summary comparison of adjudication rules
561-9
see also procedures
summary enforcement procedure 252-76,
284, 285-303, 306, 308-12, 428-9,
436-40, 458-60, 540, 632-6, 638-44
see also insolvency
summary/detailed assessments of costs,
TCC 268-76
Supreme Court Act, Section 37 141
sur-rejoinders
see also referring rardes
definition 10, 175; 339
generally 10-11: 124-5, 151-2, 173-4,
184-6,559
practical coasiderations and strategy 184-6

tairing the initiative, powers of adjudicators
202-4, 621
rfasmania 447-60
see also Australia
taxes, costs 433-4
TCC see Technology and Construction Court
team-selection considerations 14, 15, 17,
40-2, 125-6, 160-1
see also consultants; experts; lawyers;
project...
deciding to adjudicate 14, 15, 17, 40-2
TECBAR see Technology and Construction
Court Bar Association
technical abilities, adjudicators 165-6, 250-1
Technology and Construction Court Bar
Association (TECBAR) 159-60, 562-9,
577
Technology and Construction Court (TCC)
see also enforcement of decisions;
individual cases
appeals 273-4
application notice forms 257, 258-60
assessments of costs 264, 266-76, 633-7
bill of costs assessments 269-76, 634-5
claim forms 257-60
commencement of the claim 256-60, 633
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cost budgets 261, 264

costs 261, 264, 266-76, 633-7

decisions 262-84

definition 35, 252-3

directions 260-1

dismissed claims 264-84

documents 257-60

effect of the court’s decision 265-6, 633

evidence 255-6, 262

generally 20-1, 25, 35, 217, 249-84,
307-12, 322-3, 430-1, 631-7, 645-7

Guide 256-60, 322-3, 633

hearing bundles 261-3

judgment in default 262-3, 266, 633

key statements and court policy 249-52,
631-2

mediation services 27

powers 20-1, 35, 249-84

representation 263-4

response types 260-1

responses to the claim 260-84

roles 35, 249, 252-3

set aside judgments 262-3, 266, 633

settlements 261-2, 273-4, 306, 636

skeleton arguments 261-2

standard/indemnity bases to assess-o:ts
266-76, 633-4

staying enforcement proceediage where
there is an arbitration agiecment 274-6,
282-4, 636

summary enforcemert procedure 252-76,
284, 285-303,20¢, 308-12, 632-6,
638-44

timescales 252-5, 258-62, 633

witness statement forms 257, 259-60

Technology and Construction Solicitors
Association (TeCSA) 22, 83-4, 87-9,
93-4, 156-60, 333, 346-7, 376, 562-9,
577,601

see also adjudicating nominating bodies

TeCSA see Technology and Construction

Solicitors Association

telephone conferences 10-11, 173-4,

186-7

temporarily-binding

advantages/disadvantages of

construction adjudications 18-19, 22,

224-6, 304-18
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temporary finality aspects of decisions 224-6,
625-6
see also binding aspects of decisions
termination of contract 46-8, 117, 131-6,
356-61, 587
terms of the contract
see also construction contracts
adjudicators 171-2, 178-80, 200-1,
215-26, 232
breach of contract 116-17, 127-8, 209,
309-12, 313, 646-7
choice of terms 47
essential terms of the contract 45-8, 67-74,
85-96, 115-17, 178-80, 304-18, 338-42,
356-61, 400-5
implied terms of contracts 73, 208, 443-4,
594-5
incorporaiict: of terms 47-8, 356-61, 587
unfair ¢on‘ract terms 12, 64, 145, 232, 400,
403- 4
Thiid Parties (Rights Against Insurers) Act
1930 226
third-party advisers, adjudicators 205-6, 219,
395, 424-6, 674
third-party debt orders, enforcement
methods 282, 434-40
third-party liabilities, adjudicators 209-10
threshold jurisdiction challenges 319-20,
338-42, 364, 653
see also preconditions...
timescales
see also enforcement; fast-track...
adjudication strategy 123-43, 149-52
advantages/disadvantages of construction
adjudication 20-1, 23, 434
appointment of adjudicator 152-3, 168-9,
172, 174-5, 181
claims 102-4, 124-5, 145, 503-20, 605
compliance 280-4, 637
compliance with time for payment 280-4,
456-60, 469-72, 482-6, 637
cost apportionments 237-8
decisions 11, 13-14, 18-19, 20-1, 43-4,
85-96, 145, 212-13, 214-15, 219-26,
252-5,264-5, 286-7, 304, 306, 312-14,
349-61, 382-4, 404-5, 418-26, 469-72,
474-86, 501-2, 535-7, 566-9, 623-4,
633
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timescales (Continued)
essential terms of the contract 45-8, 68-74,
115-17, 178-80
extension requests 223-6, 281-4, 355-6,
382-4, 404-5, 422-3, 439-40, 469-72,
624-5, 637
extensions 85-96, 214, 218-22, 223-6,
355-6, 3824, 404-5, 422-3, 439-40,
469-72, 624-5
fast-track arbitration 28
final determination 304, 312-14, 646-7
generally 3-21, 43-4, 45-8, 85-96, 102-4,
121-2, 123-43, 145-6, 149-53, 168-9,
172, 180-1, 189, 201, 203-4, 212-13,
214-15, 219-26, 264-5, 304, 312-14,
391-2, 439-40, 528-9, 530-7, 566-9,
617-22,623-4, 633,673
getting-in-there-first factors 124-5
historical background 4-5
insolvency 286-7
jurisdiction issues 319-20, 338-61
litigation 304
notice of adjudication 123-5, 146-7,
149-52, 174-6, 201, 391-2
orders of the court 280-3
Part 8 claims 29
reckoning of time 189, 201, 528-9
referral notice 10, 123-5, 151-3, 173=¢,
180-1, 201, 205, 212-13, 219--22. 342,
347-9, 350-1, 391-2, 418-2¢, 017-18,
655
responses 10, 23, 28, 102-4, 124-5, 145,
173-4,181-4.21.-15,380-2, 391-2,
439-40
rigidity of the decision time limit 222,
350-61, 418-26, 624, 656
Scotland 411-26
TCC 252-5, 258-62, 264-5, 633
unfair timetables 391, 673
withdrawals 188, 195, 227, 620
Tolent clauses, costs 234-5, 419-20
Town and Country Planning Act 1990 65
Treaty of Union 1707 406-7
tried-and-tested advantages of construction
adjudications 20
triggers, insolvency 30-2
trivial terms, written contracts 73, 594
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ultra vires challenges, decisions 12, 276,
331-2

uncontroversial aspects, Scheme
adjudications 86-7

‘under’ the contract disputes 115-17, 151,
342,611-13

unfair contract terms 12, 64, 145, 232, 400,
403-4

Unfair Terms in Consumer Contracts
Regulations 1999 (UTCCR) 12, 64, 145,
232,400, 403-4, 676-7

unfair timetables 391, 671

unreviewable error doctrine 77-9, 149

unwilling/unable/busy appointees,
appointment of adjudicator 162, 169

UTCCR see Unfair Terms in Consumer
Contracts Regulaticns 1999

valuation disputes 24, 105, 110-11, 130-6, 141
variants, Schern¢ adjudications 87-8
Victoria 447 -¢9
sec a'so Australia
void/voidable contracts 45, 46-8, 115,
116-17, 284, 587
see also duress; fraud
voluntary administration 36-7, 287-90
definition 36-7, 287-8
generally 36-7, 287-9

Wages Protection and Contractors’ Lien Act
1939, New Zealand 487-8
waivers
by election 332-3
by estoppel 332-3
definition 332-3
losing the right to challenge the
adjudicator’s jurisdiction 331-8, 365, 651
natural justice 365
warrants of execution 282
water or effluent treatment, excluded
operations 58, 61-2, 339-42, 524-5
Water Industry Act 1991 65
Western Australia (WA) 447-60, 579-83
see also Australia
winding-up petitions 29, 31-3, 34-6, 226,
278-80, 283, 285-6, 288, 294-5, 300
see also insolvency; liquidation

Trim: 244mm X 170mm



BLBK581-IND

BLBK581-Pickavance Printer: Courier Westford

Index

withdrawals
the adjudication 188, 195, 227, 321, 328-9,
364-5, 620, 650
timescales 188, 195, 227, 620
withholding notices
generally 105-8, 114-15, 129-39, 141,
182-4, 192-4, 242, 244-6, 302-3, 606-7,
629
set-offs 242, 244-6, 629
without prejudice material
bias 366, 377, 667
costs 198, 199
definition 197-8
generally 106, 139, 172, 188-9, 197-8, 199,
336-7, 366, 377, 667
witness statement forms, TCC documents
257, 259-60
witnesses
disregarded submissions/witnesses 204-5,
374-5, 384-9, 670-2
generally 179-80, 196-7, 204-5, 257, 259,
373-5
referral notice evidence 179-80, 188, 196-7
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response evidence 183-4, 188,
196-7
writ of fieri facias, enforcement methods 282
writ of summons, Northern Ireland 430-1
written claims 98-100
see also claims
written contracts
see also construction contracts
2009 Act 66, 67-74, 76, 526
certainty benefits 67-8
generally 43-8, 66-74, 338-42, 476-8,
503-4, 526, 591-5
implied terms 73, 208, 443-4, 594-5
letters of intent 73-4, 595
‘otherwise than in writing’ provisions
69-74, 526, 592
requirements 45-4, 66-74, 526, 591-5
scenarios 7 i-4, 593-5
trivial t>rms 73, 594
writtert submissions in adjudication
proceedings, written contracts 70-1, 593
wrong parties, preconditions and restrictions
107, 607
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