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disclosure, restrictions on, 10–11
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process control through, 26–29
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termination, 234
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equity fi nancing, 200–202

Fixed exchange ratios, 68–69
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measuring loss, 260–262
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exclusive remedy, 268–269
joint and several liability, 269
sandbagging and closing over breaches, 266–268

escrow, 248–251
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overview, 245–246
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representations, 263–266
reading out qualifi ers, 263–265
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Injunctions and litigation, absence of, 142–143
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Joint and several liability, 269
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anti-assignment clauses, 294
binding share exchanges, 294
shareholder approval, 293
triangular, 293–294

stock purchase, 290–291
change of control, 291
signing, 291

tender off er, 294–300
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vs. merger, 297–300
retaining target as separate subsidiary, 300–301
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shareholder approval, 293
triangular, 293–294

Most favored nation provisions, 39–40

No-MAE options, 172–177
combined no-MAE representation and stand-alone

condition, 175–176
enforcing no-MAE protection, 176–177

closing condition, 176–177
representation bring-down condition, 177

No-MAE representation only, 172–174
stand-alone no-MAE condition only, 174

No-poach provisions, 33–35
protecting target employees, 33–34
scope of, 34–35

No-shop provisions, 61, 217–218
private, 218
in public mergers, 217
responsibility for advisors, 218
restrictions in, types of, 219–226

changing recommendation, 221–223
discussions, negotiations, and diligence, 219–221
signing competing deals, 223–224
solicitation, 219
superior proposal, defi nition of, 224–226

Predeal process, overview of, 7–8
Private equity deal structures, 181–182
Post-closing true-up, 77–78
Public company merger, topping, 61, 217–243
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amount of, 237–238
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no-shop provisions, overview of, 217–218
restrictions in no-shop provisions, types of, 219–226
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discussions, negotiations, and diligence, 219–221
signing competing deals, 223–224
solicitation, 219
superior proposal, defi nition of, 224–226

Purchase price, 67–85
closing date adjustments, 72–76
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cash or stock, 67
fi xed or contingent, 68

contingent value rights (CVRs), 83–84
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Purchase price (continued )
incentives, regulating, 76–77
post-closing true-up, 77–78
stock deals, 68–72

collars, 70–72
fi xed exchange ratios, 68–69
fi xed price, 69–70

Purchase price adjustments, 65, 72–76

Quantitative MAEs, 177–178

Reading out qualifi ers, 106–108
for bring-down purposes, 107–108
for indemnity purposes, 108

Release triggers if target is “in play,” 39
Representations and warranties, 57–58, 87–116

buyer’s, 92–93
form of, 87–88
functions of, 93–96

closing conditions and termination rights, 94–95
due diligence, 94
indemnity, 95–96

obligation to update, 111–112
qualifi cations to, 96–111

disclosure schedules, 102–105
drafting pitfalls, 109
knowledge, 98–101
materiality, 97
protective provisions, 109–111
reading out, 106–108
timing, 105–106

scope of seller’s or targets’ representations, 89–92
main points, 90

when representations are made, 89
Reverse breakup fee, 60, 191–198, 206–207

implementing, 193–195
size of, 197–198
two-tiered, 195–197

Reverse Morris Trust, 301

Sandbagging and closing over breaches, 266–268
Securities and Exchange Commission (SEC), 8, 50, 57, 

88, 96, 102, 104, 141, 146, 150
Setting up the deal, 7–31, 33–54

confi dentiality agreements, 8–29
confi dential information, 13–17, 22–23
disclosure, restrictions on, 10–11
disclosures required by law, 17–19
due diligence, 9–10
enforcement, 23–24
expiration of, 25–26
liability for representatives, 24–25

process control through, 26–29
return or destroy, 19–21
use, restrictions on, 11–13

key provisions and agreements, 33–54
confi dentiality agreements, eff ect on hostile tender

off ers, 40–41
exclusivity agreements, 41–48
most favored nation provisions, 39–40
no-poach provisions, 33–35
standstill agreements, 35–41
term sheets, 48–51

predeal process, overview of, 7–8
Shareholder approval, 132–133
Special purpose vehicle (SPV), 56, 125, 126, 181, 188, 

208, 292
Standstill agreements, 35–41

acquisitions, restriction on, 36–37
activism, restriction on, 37–38
release triggers if target is “in play,” 39
waivers, restriction on, 38–39

Stock purchase, 290–291
change of control, 291
signing, 291

Survival periods, 251–255

Tender off er, 294–300
complex structuring, 301–302
dual-track structures, 300
vs. merger, 297–300
retaining target as separate subsidiary, 300–301
squeeze-outs, 295
top-up options, 295–297

Term sheets, 48–51
nonbinding, 48–50
required public disclosure, 50–51

Termination rights, 59, 63, 149–160
change in recommendation and fi duciary out,

152–155
damages following termination, 157–159
drop-dead date, 149–152
failure of representations and covenant compliance,

155–156
forward-looking aspects of, 156–157
overview, 149

Th ird-party approvals, receipt of, 141
Timing qualifi ers, 105–106
Topping a public merger. See Public company merger, e

topping.

Waivers, restriction on, 38–39
Willful or intentional breach, 157–158
Working capital adjustments, 73–76
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